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Juftices of the peace. 


USTICES of the peace are judges of record, ap- 
pointed by the king, to be juRtices within certain 
limits, for the conſervation of the peace, and for the 

execution bf divers things comprehended within their 


commiſſion, and within divers ſtatutes committed to their 


charge. Dalt. c. 2. 

| And a record or memorial made by a juſtice.of the peace, 
of things done before him judicially in the execution of 
his office, ſhall be of ſuch credit, that it ſhall not be 
gainſaid. One man may affirm a thing, and another man 
may deny it; but if a record once ſay the word, no man 
ſhall be received to aver or ſpeak againſt it; for if men 
ſhould be admitted to deny the lame, there would never 
be any end of controverſies. And therefore to avoid all 
contention, while one faith one thing and another ſaith 
another thing, the Jaw repoſeth itſelf wholly and ſolely 
in the report of the judge. And hereof it cometh, that 


he cannot make a ſubſtitute or deputy in his office, ſeeing 


that he may not put over the confidence that is put in him. 
Great cauſe therefore have the juſtices to rake heed that 
they abuſe not this credit; either to the oppreſſing of the 


ſubject by making an untrue record, or the defrauding of 
the king by ſuppreſſing the record that is true and lawful. 


Lamb. 63—66. 

Hereof alſo it cometh, that if a juſlice of the peace 
certify to the king's bench, that any perſon hath broken 
the peace in his preſence, upon this certificate ſuch perſon 
ſhall be there fined, without allowing him any traverſe 
thereto, Dalt. c. 70. | 

And that I may treat intelligibly concerning this office 
(of which lord Cote ſays the whole chriſtian world hath 
not the like, if it be NY executed, 4 Int. 170, ) I will 
ſet forth, 
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Conſervators by 
eleclion, 


Juſtices of the peace. 


11 The office of conſervators of the peace at the 

common law, before the inſtitution of Alites 
of the peace. 

II. The commiſſion of the juſtices of the peace, 
founded on the ſtatute law. 4 


TIT. The juſtice of the peace his oath of office. 
V. Of fees to be taken by juſtices of the peace. 


J. Some general directions relating to juſtices of the 
peace, not falling under any Py: title of 
this book, 


VI. Their indemnity and protection by the law, in | 
the right execution of their office ; and their 
. * for the omiſfien of it. 


T. The office of conſervators of the peace at the 
common law, before the inſtitution of Juftices 
of the peace, 


1. Of ancient times ſuch officers or miniſters, as were 
inſtituted either for preſervation of the peace of the county, 
or for execution of juſtice, becauſe it concerned all the 
ſubjects of that county, and they had a great intereſt in 
the juſt and due exerciſes of their ſeveral places, were by 
force of the king's writ in every ſeveral county choſen in 


full or open county by the freeholders of that county: 


As before the inſtitution of juſtices of the peace, there 


were conſervators of the peace in every county, whoſe 


office (according to their names) was to conſerve the king's 
peace, and to protect the obedient and innocent ſubjecls 
from force and violence. Theſe conſervators, by the 
ancient common law, were by force of the king's writ 
choſen by the freeholders in the county court, out of the 


principal men of the county; after which election ſo made, 


and returned, then in that cafe the king directed a writ to 


the party fo elected, to take upon him and execute the 


office until the king ſhould order otherwiſe, And thus the 


coroners ſtill 05 to be choſen in full county: As alſo 


the knights of the thire for the parliament, 2 Inf, 558, 
$59+ 
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2. Beſides theſe conſervators of the peace properly ſo Conſervators by 


Ealled, there were and are other conſervators of the peace 
by virtue of certain offices: As for inſtance 


(1) The lord chancellor, and every juſtice of the king's 


bench, have, as incident to their offices, a general autho- 


rity to keep the peace throughout all the realm, and to 


award proceſs for the ſurety of the peace; and to _ 


recognizances for it. 2 Haw. {= 

(2) Alfo, every court of record, as ſuch, hath power to 
keep the peace within its own precinct. 2 Haw. 32. 

(3) Alfo, every juſtice of the peace is a conſervator of 
the peace. Crom. 6. 

(4) Alſo, every ſheriff is a oriccipal conſervator of the 
peace, and may without doubt ex officio award proceſs of the 


olfice, 


peace, and take ſurety for it. And jt ſeems the better opi- 


nion, that the ſecurity ſo taken by him is by the common 
law looked on as a recognizance, or matter of record, and 
not as a common obligation. 2 Haw. 33. ä 

(5) Alſo, every coroner is another principal conſervator 
of the peace, and may certainly bind any perſon to the 
peace, who makes an affray in his preſence, But it ſeems 
the better opinion, that he has no authority to grant proceſs 
for the peace ; ; and it ſeems clear, that the ſecurity taken 
by him for the keeping the peace (except only where. it is 
taken by him as judge of his own court for an affray done 
in ſuch court) is not to be looked on as a recognizancey 
voy as an obligation. 2 Haw. 33. 

(6) Alfo, every high and petit conſtable are by the 
common law, conſervators of the peace, 2 Haw. 33. 

And it is ſaid, that if a conſtable fee perſons engaged ir in 
an affray, or upon the very point of entring upon it, as 
where one ſhall threaten to kill, wound, or bear another, 
” may impriſon the offender of bis own authority for a 

eaſonable time, till the heat ſhall be over, and alto after- 
Rs detain him till he find ſ wa of the peace by celle 
tion. 1 Haw. 137. 
But it is ſaid, that a conſtable hath no power to arreſt 
a man for an affray done out of his own view ; for it is the 
proper buſineſs of a conſtable to preſerve the peace, not to 
puniſh the breach of it; nor doth it follow from his having 
power to compel thoſe to find ſureties who break the peace 
in his preſence, that he hath the ſame power over thoſe 
who break it in his abſence. - 1 Haw. 137. 


3. There were alſo other conſervators of the peace dy Conſervators by 
tenure; wao held lands of the king by this ſervice, among tenure. 


6 "— Juſtites of the peate. 


| | | others, of being conſervators of the peace within ſuch a 
diſtrict. 2 Haw. 33. 
Conſervators by 4. Alſo there were other conſervators of the peace by 
preſc;iptivn, preſcription; who claimed ſuch power from an immemorial 
uſage in themſelves and their predeceſſors or anceſtors, or 
thoſe whole eſtate they had in certain lands, which-wholly 
depended upon ſuch ufage, both as to its extent, and the 
manner in which it was to be exercifed. 2 Haw. 33. 

Thus it is ſaid, that a mayor of a corporation may be a 
confervator of the peace by preſcription. Crom. 6. 

It is queſtioned indeed by ſome, whether any ſuch power 
can be claimed by uſage; yet if the power of holding pleas 
and even of courts of record, which are of ſo high a nature, 
and imply a power of keeping the peace within their own 
precincts, may be claimed by uſage, as it ſeems to be cer- 
tain that they may; it ſeemeth that the bare authority of 
keeping the peace in a certain diſtrict may as well be claim 

| ed by ſuch uſage, 2 Haw. 34. 
Power of conſer-. 5. Ihe authority which ſuch conſervators of the peace, 
TO. whether by election, or tenure, or preſcription, have at 
common law, is the ſame authority which conſtables of a 
vill or wapentake have at this day. Cram, 6. 2 Haw. 34. 
Their duty. 6. The general duty of the conſe rvators of the peace by 
the common law, is to employ their own, and to command 
the help of others, to arreſt and pacify all ſuch who in 
their preſence, and within their juriſdiction and limits, 
by word or deed, ſhall go about to break the peace. Dalt. 

p c. 1. 

And if a cenfreator of the 1 being required to ſee 
the peace kept, ſhall be negligent therein, he may be in- 
dicted and fined. Dalt. c. 1. 

And if the conſervators of the peace have committed or 
bound over any offenders, they are then to ſend to, or be 
preſent at, the next ſeſſions of the peace, or gaol rey. 

f there to object againſt them. Dalt. c. 1. 


II. 07 the commiſſion of juſtices of the peace, 


Juſtices of the peace at this day are of three ſorts; 1. By 
act of parliament ; as the biſhop of Ely and his ſucceſſors, 
and the archbiſhop of York, and biſhop of Durham, 27 H. 
8. C. 24. 2. By charter, or grant made by the king under 
the great ſeal; as mayors and the chief olncers 1 in divers 
corporate towns. By commiſſion. 

At the firſt, by the fi ſtatute. of the 1 Ed. 3. which 1 is the 


firſt ſtatute that ordains the aſſignment of juſtices of the 
peace 


' {of whom any one f you the aforeſaid A. B. C. D. &c. toe 


Juſtices of the peace. 


peace by the king's commiſſion, thoſe juſtices had no other 
power but only to keep the peace. But the very next year, 
the form of the commiſſion was enlarged, and continued 
{till further to be enlarged both in that king's reign, and 
in the reign of almoſt every other ſucceeding prince, until 
the 3oth year of the reign of Q. Elizabeth, when by the 
number of the ſtatutes particularly given in charge therein 
to the juſtices, many of which nevertheleſs had been a 
good while before repealed, and by much vain repetition, 
and other corruptions that had crept into it, partly by the 
-miſwriting of clerks, and partly by the untoward huddling 
of things together, it was become ſs cumberſome and 


foully blemiſhed, that of neceſſity it ought to be redreſſed. 


Which imperfections being made known to Sir Chr. Mrey, 


then Lord Ch. Juſtice of the king's bench, he communi- 
cated the ſame with the other judges and barons, ſo as by 
a general conference had amongſt 'them, the commiſſion 
was carefully refined in the Michaelmas term 1590, and 
being then alſo preſented to the lord chancellor, he accept- 
ed thereof, and commanded the ſame to be uſed: Which 
continues with very little alteration to this day. Lamb. 
c. 9. | OWE 28 * 
Which is as follows: 


George the third, by the grace of God, of Great Britain, 
France, and Ireland, #ing, aefender of the faith, and fi forth. 


T0 A. B. C. D. &c. greeting. 


Know ye that we have aſſigned you, jointly and ſeverally and 
every one of you cur juſtices to keep our peace in our county of 
W. Aud to keep and cauſe to be kept all ordinances and 

Hatutes for the gord of the peace, and for preſervation of the 


' ſame, and for the quiet rule and government of our people made, 


in all and ſingular their articles in our ſaid county (as well 
within liberties as without) according to the force, form, and 
effect of the ſame; And to chaſtiſe and puniſh all perſons that 


offend againſt the form of thoſe ordinances or ſiatutes, or any one 


of them, in the aforeſaid county, as it ought to be done according 
to the form of thoſe ordinances and flatutes; And to cauſe to 
come before you, or any cf you, all thoſe who to any one or mare 
of our people concerning their bodies or the firing of their houſes 


| have uſed threats, to find ſufficient ſecurity for the peace, or 


their good behaviour, towards us and our people; and if they 


ball refuſe to find ſuch ſecurity, then them in our priſons until 
they ſhall find ſuch ſecurity to cauſe to be ſafely kept. 


e have alſo aſſigned you, and every two or more of you 


will 


| 
| 
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will ſhall be one) our "x ae to inquire the truth more fully, 
by the oath of good and lawful men of the aforeſaid county, by 
whom the truth of the matter ſhall be the better known, of all 
and all manner of felonies, — inchantments, ſorceries, 
is magic, treſpaſſes, foreſtallings, regratings, ingreſſings, and 
extortions be rg ; and of all and ſingular other crimes and 
offences, of which the juſtices of our peace may or ought law- 


| Fully to inquire, by whomſoever and after what manner ſrever 


in the ſaid county done or perpetrated, or which ſhall happen 
to be there done or attempted ; and alſo of all thoſe who in 
the aforeſaid county in companies againſt our peace, in diflurb- 
ance of our people, with armed force have gone or rode, or 
hereafter ſhall preſume to go or ride; And alſo of all theſe 
who have there lain in wait, or hereafter ſhall preſume to lie 
in wait, to maim or cut or kill our people; And alſo of all 


vicluallers, and all and ſingular other perſons, who in the abuſe 
. of weights or meaſures, or in ſelling victuals, againſi the form 


of the ordinances and ſtatutes, or any one of them therefore mad, 


for the common benefit of England, and our people thereof, 
| have offended or attcmpted, or hereafter ſhall preſume In the 
ſaid county to offend or attempt ; And aiſa of all ſheriffs, bai- 


liffs, fiewaras, conſtables, keepers of gacls, and other officers, 
who in the execution of their offices avout the premiſſes, or any 
of them, have unduly behaved them ſelves, or hereafter ſhall 


preſume to behave' themſelves unduly, or have been, or ſhall 


happen bereafter to be careleſs, remiſs, or negligent in our 
aforeſaid county ; And of all and ſingular articles and arcum- 
ftances, and all other things whatſoever, that concern the pre- 
miſſes or any of them, by whomſoever, and after what manner 
foever, in our aforeſaid county done or perpetrated, or which 


. hereafter ſpall there happen to be done or attempted in what 
manner ſoever ; And to inſpect all indiciments whatſoever jo 


before you or any of you taken or to be taken, or before others late 


our juſtices of the peace in the aforeſaid county made or taken, 
and not yet determined; and to make and continue proceſſes 


thereupon, againſt all and ſingular the perjons fo indicted, ar 
wha before you hereafter ſhall happen to be indicted; until they 
can be taken, ſurrender themſelves, or be outlawed : And to hear 


and determine all and ſingular the felones, poiſonings, inchant- 
ments, ſorceries, arts magick, treſpaſſes, foręſtallings, regrat- 
ings, ingreſſings, extortions, unlawful aſſemblies, indifiments 
_ aforeſaic, and all and ſingular other the premiſſes, according 
to the laws and ſtatutes of England, as in the like caſe it bas 


been accuſtomed, or ought to be done ; And the ſame offenders, 
and every of them for their offences, by fines, ranſams, amer- 


ciamauts, forfeztures, and other means as according io the law 


and 


q 
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and cuflom of England, or form of the ordinances and Aatutes 
aforeſaid, it has been accuſtomed, or ought to bs done, to har 80 
and puniſb. 

Provided always; that if a caſe of Ai feu liy, upon the ber 
mination of any the premiſſes, before you, or any two or more of 
you, ſpall happen." to ariſe; then let judgment in nowi/e be 
given thereon, before you, or any two or more of you, utileſs in 
the preſence of oue , our juſlices of the one or other bench, or of 
one of our juſtices appointed to bold the off izes in the. aforeſaid 
county. 

And ther efore we command you and every of you, that to 
- beeping the peace, ordinances, ſtatutes, and all and ſingular other 
the premiſes, you diligently apply yourſelves ; and that at certain 
days and places, which you, or any ſuch two or more of you as 
it aforeſaid ſhall appoint for theſe pur paſes, into the premiſſes ye 
mate inquiries , and all and fingular the prem es hear and de- 
termine, end perform and fulfil them in the aforeſaid form, 
doing therein what to juſtice appertains, acco ding to the law and 
' cuſtom of England: Saving to us the amerciaments, and _ 
things to us therefrom belonging. 

And we command by the tenor of theſe preſents our ſheriff w. 
that at certain days and places, ꝛubieh you, or any ſuch two or 
more of you as 1s aforeſaid, ſball make known to him, be cauſe 
to come before you, or ſuch two or more of you as aforeſaid, 6 

many and ſuch good and lawful men of his bailiwick (as tuell 
within liberties as without) by whom the truth of the matter in 
the premiſſes ſhall be the better. known and inquired into. 

Laſily, we have aſi gned you the aforeſaid A. B. keeper of 
the rolls of our peace in our ſaid county. And therefore you 
Hall cauje to be brought before you and your ſaid fellows, at the 
days and places aforeſaid, the writs, precepts, proceſſes, and in- 
diciments aforeſaid, that they may be png Led 2 a ant 
—_— determined as ts aforeſaid. . © 

In witneſs whereof we have cauſed theſe our . to be made 
Fug Vi 105 our ſelf a at e e Ke. NN 

George the third, &c.] This manner of iſſuing Gee com- 
miſſion in the king's name, ſeems to be founded on the 
ſtatute of the 27 H. 8. c. 24. which enacts, that MN 
of the peace ſhall be made by letters patent under the king 
great ſeal, in the name and by authority of the king; bar 
reſerves to all cities and towns corporate which havejuſtices 
| the liberties which they have enjoyed in that behalf. 
J N. B. C. Dr. greeting] From the perſons debe 
named in the commiſſion, it may be proper to conſidet, 
WhO mays or may not, be juſtices of the peace. 
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Juſtices of the peace. 

By the ſtatutes of 13 R. 2. c. 7. and 2 H. 5. A. 2. e. 1. 
The juſtices ſhall be made within the counties of the moſt 
ſufficient knights, eſquires, and gentlemen of the law: 

And by the 18 G. 2. c. 20. it is enacted as follows: viz. 
No perſon ſhall be capable of be ing or acting as a juſtice of 
the peace, who ſhall not have in law or equity, for his own 
uſe, in poſſeſſion, a freehold, copyhold, or cuſtomary eſtate 


for life, or for ſome greater eſtate, or an eſtate for ſome 
long term of years, determinable upon one or more lives, 


or for a certain term originally created for 21 years or more, 


in lands, tenements, or hereditaments, in England or Wales, 


of the clear yearly value of 100 l, above what will diſcharge 


all incumbrances affecting the ſame, and all rents and 


charges payable out of the ſame ; or who ſhall not be in- 
titled to the immediate reverſion or remainder of lands 
leaſed for one, two, or three lives, or for any term of years 
determinable on the death of one, two, or three lives, upon 
reſerved rents of the clear yearly value of 300 l. 

And who ſhall not before he acts, at the ſeſſions of the 
county where he intends to act, take and ſubſcribe the oath 
following; I A. B. do fivear, that I truly and bona fide have 
ſuch an eflate, in law or equity, to and for my own uſe and 
benefit, conſiſting of — {ſpecifying the nature of ſuch eſtate, 
whether meſſuage, land, rent, tythe, office, benefice, or 
what elſe) as doth. qualify me to act as à juſtice of the peace for 
the county, riding, or diviſion of ———,..according to the true 
intent and meaniug of an a of parliament made in the 18th 
gear of the reign of his majeſly king George the ſecond, intitled, 
An att to amend and render more effettual an att paſſed in the 


fifth. year of his preſent majeſly's reign, intitled, An act for 


the further qualification: of juſtices of the peace; and that the 


\ fame (except where it. conſiſts of an office, benefice, or 
_ eccleſiaſtical preferment, which it ſhall be ſufficient to 


aſcertain by their known and uſual names) is lying or being, 
or iſſuing out e - lands, tenements, or hereditaments, being 
within the pariſh, townſhip, or precinfts of —— or in the 
ſeveral pariſhes, townſhips, or precin&ts. of =—— in the cbunty 
of , or in the ſeveral counties of (as the caſe 
may be.) n #57149 = 
- » Which oath taken and ſubſcribed, - ſhall be kept by the 
clerk of the peace among the records of the ſeſſions. 

And the clerk of the peace ſhall, on demand forthwith 
deliver an atteſted copy to any perſon, paying 28 for the 
fame; which being proved to be a true copy of ſuch oath, 


ſhall be admitted in evidence on any iſſue in an action 
brought on this act. . 


And 


Juſtices of the peace, 

And if any perſon ſhall act as juſtice, without having 
taken and ſubſcribed the ſaid oath, or without being qua- 
lified as above, he ſhall for every offence forfeit 100 1; half 
to the poor of the pariſh in which he moſt uſually reſides, 
and half., to him who ſhall ſue, with full coſts, The pro- 
ſecution to be in fix months. as | 

And in ſuch action, the proof of the qualification fhall 
lie on the perſon againſt whom it is brought: | 

And if the defendant intends to inſiſt on any lands not 
contained in ſuch oath, he ſhall at or before the time of 
pleading deliver to the plaintiff or his attorney a notice in 
writing ſpecifying ſuch lands, and the pariſh and county 
where they are ſituate (offices and benefices excepted, 
which it ſhall be ſufficient to afcertain by their uſual 
names): And if the plaintiff in ſuch ſuit ſhall think fic 
thereon. nat to proceed further, he may with leave of the 
court diſcontinue ſuch ſuit, on payment of coſts to the 
defendant as the court ſhall award. 1 ö 

And upon trial no eſtate, but what is contained in the 
oath and notice, ſhall be admitted as any part of the qua- 


lification. | 


Provided, that where the qualification or any part there- 


of conſiſts of rent, it ſhall be ſufficient to ſpecify in ſuch 
oath or notice, ſo much of the lands, out of which ſuch 
525 is iſſuing, as ſhall be of ſufficient value to anſwer 
uch rent. 5 | = Dy 
And if the plaintiff or informer ſhall diſcontinue (other- 
wiſe than as aforeſaid) or be nonſuit, or judgment be gi- 
ven againſt him, he ſhall pay treble coſts, 
_ But this ſhall not extend to any city, town, or liberty, 
having juſtices of their own ; nor to any peer, lord of the 
privy council, judge, attorney or ſolicitor general, or to 
the juſtices of the great ſeſſions for Cheſhire and Wales, or 
to the eldeſt ſon or heir apparent of a peer, or of any per- 
ſon qualified to ſerve as a knight of a ſhire, Sint 
Nor to the officers of the board of green cloth, or prin- 
cipal officers of the navy, or the two under ſecretaries in 
each of the offices of the principal ſecretary of ſtate, or 
the ſecretary of Chelſea college, in their reſpective liberties ; 
nor to the heads of colleges or halls, or vicechancellor of 
either of the univerſities, or to the mayor of Oxford or 
Cambridge, N N | Ha, | g . 
And by the 1 G. 3. c. 13. and 7 G. 3. c. 9. All per- 
ſons who were juſtices at the demiſe of his late majeſty, 
or Who have been or ſhall be appointed juſtices by any 
commiſſion granted or to be granted by his preſent ma- 


zeſty 


I 
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jeſty or any of his ſucceſſors, and have taken and ſub- 


ſcribed, or ſhall after the iſſuing of the firſt commiſſion 
whereby they ſhall be appointed juſtices have taken and 
ſubſcribed the oath of office before the clerk of the peace 
or his deputy, and alſo the oath aforeſaid required by 
the 18 G. 2. c. 20, ſhall not be obliged during the reign 
of his preſent majeſty, or during any future reign in 
which ſuch oaths ſhall have been fo taken and ſubſcribed, 


to take and ſubſcribe the ſame again. And generally 


there is an indemnifying clauſe in ſome act in almoſt every 
ſeſſion of parliment, provided they qualify as aforeſaid ac- 
cording. to the 18 G. 2. c. 20, within a time in ſuch act 
limited. 3 3 

By the x M. /eff. 2. c. 8. No ſheriff ſhall exerciſe the 
office of a juſtice of the peace, during the time that he acts 
as ſheriff, And the reaſon ſeems to be, becauſe he cannot 
act at the ſame time both as judge and officer, for ſo he 
would command himſelf to execute his own precepts, 
Datt. c. 3. LEY oe | 


Alſo if he be made a coroner, this by ſome opinions isa 


diſcharge of his authority of juſtice. Dalt. c. 3. 
But if he be created a duke, archbiſhop, marquis, earl, 


viſcount, baron, biſhop, knight, judge, or ſerjeant at law, 
this taketh not away his authority of a juſtice of the peace. 


7. Dali. e. 3. 120 | 
Alſo, no attorney, ſolicitor, or proctor, ſhall be a juſtice 
of the peace, during the time he ſhall continue in the prac- 


tice of that buſineſs. 5 G. 2. c. 18. / 2. 


By Holt Ch. J. Though a man be a mayor, it doth not 
follow that he is a juſtice of the peace, for that muſt be 


by a particular grant in the charter. L. Raym. 1030. But 


although he be not a juſtice of the peace by the- charter, 


yet there are many caſes, wherein he hath the ſame power 


as a juſtice of the peace given unto him by particular ſta- 
tutes; as for inſtance, with regard to the cuſtoms, ale- 


houſes, Lord's day, ſwearing, gaming, weights, ſervants, 
fuel, leather, orchards, ſoldiers, and divers others. 


Know ye that we have afſigned you] This is founded on 
the ſtatute of the 1 Ed. 3. c. 16. viz, For the better keep- 
ing and maintenance of the peace, the king will, that in 
every county, good men and lawful, which be no main- 


tainers of evil, or barretors in the country, ſhall be aſ- 

ſigned to keep the peace. ye 
And from this act we are to date that great alteration in 
our conſtitution, whereby the election of conſervators of 
| the 


Juſtices of the peace. 


the peace was taken from the people, and tranſlated to the 
aſſignment of the king. Lamb. 20. 


And here we may obſerve, that the commiſſion hath two 


parts; or conſiſteth of two different aſſignments : By this 
firſt aſſignment, any one or more juſtices have as well all 
the ancient power touching the peace, which the conſer- 


vators of the peace had at the common law, as alſo that 


whole authority which the ſtatutes have ſince added there- 
to. DA. e. 5. d | 


Jeintly and ſeverally, and every one of you] Whatſoever 
any one juſtice alone may do, the ſame alſo may lawfully 
be done by any two or more juſtices; but where the lar 


giveth authority to two, there one alone cannot execute 
it, Dalt. c. 6. pd FLOG: 
And yet where a ſtatute appointeth a thing to be done 
by two juſtices or more, if the offence be any miſdemeanor 
or matter againſt the peace, there upon complaint made of 
the offence, to any of thoſe juſtices, it ſeemeth that one 
of them may grant out his warrant to attach the offender, 
and to bring him before the ſame juſtice and the other juſ- 
tice ſo appointed (at ſome convenient place), and then 
they to hear and determine the ſame, Dalt. c. 6. 
But it ſeemeth, that when a thing 1s appointed by any 
ſtatute to be done by or before one perſon certain, ſuch 
thing cannot be done by or before any other : and by ſuch 
expreſs deſignation of one, all others are excluded, and 
their proceedings therein are coram non judice. Dalt. c. 6. 


Our juſtices] In that the king calls them our juſtices, 
their authority determines of courſe by his death or demiſe, 
ſo that he being once dead, or having given over his crown, 
they are no more his juſtices, and the juſtices of the next 
prince they cannot be, unleſs it ſhall pleaſe him afterwards 
lo to make them. Dale. c. 3. | 
But by the 1 An. ft. 1. c. 8, /. 2. No patent or grant of 
any office or employment ſhall determine by the king's 
death or demiſe, but ſhall continue in force for ſix months 
after, unleſs in the mean time made void by the ſucceſſor. 
Alſo, before his death or demiſe, the king may determine 
the commiſſion at his pleaſure; and that either expreſſed, 
as by writ under the great ſeal, or by implication, by 
making a new committion, and leaving out the former 
| Hoes names, But until notice, or publiſhing of the 

iew commiſſion, the acts of the former juſtices are good 
in law, Dalt. c. 3. | 


But 
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But to mayors and chief officers in corporations, which, 
have the authority of juſtices of the peace, or of conſcrva- 
tors of the peace, by grant under the king's letters patent 
to them and their ſucceſſors, the authority remaineth, not- 
withſtanding the king's death or demiſe. Dalt. c. 3. 


Neither can the king diſcharge theſe again at his plea- 
ſure : but yet ſuch grants and charters may for ſome great 


and general defect, or miſcarriage, in the execution of the 


powers therein granted, be repealed, and the liberties ſeized. 


Dalt. c. 3. 


®* Fuſlices to keep our peace] Although they are in no part 
of the commiſſion called keepers of the peace, yet inaſmuch 
as by the 18 Ed. 3. c. 2. they are expreily called keepers of 
the peace, and the principal end of their office is tor the 
keeping of the peace, and their ufual deſcription in cer- 
tioraries is by the name of #eepers of the peace; it hath been 
adjudged, that in the caption of an indictment, keepers of 
the peace and juſtices of our lord the king, is good, without 
expreſly naming them ice of the peace. 2 Haw, 38. 


To keep our peace] Theſe words ſeem to give them the 
authority which the conſervatcrs of the peace had at com- 
mon law : and all that follows in the commiſſion, ſeems 
an addition to the power of the ancient conſervators. 


Our peace] It hath been reſolved, that the deſcription of 
juſtices of the peace, by the name of ju/?:ces cf our lord the 
king to keep the peace, is good, without ſaying, the peace 
of our lord the king; for that is neceflarily implied. 2 
Haw. 38. 8 5 

Alſo, by theſe words our peace, when the king dies, the 
ſurety of the peace is diſcharged; for when he is dead, it 
is not his peace. Crom. 124. | 


In our county of W.] Here are two conſiderations ; One 
is, that the juſtice cannot act when he is out of the county: 
And the other is, that when he is in the county, he can 
act for that county only, and his power extendeth to no 
other. But both theſe are to be underſtood with ſome 
limitations. 8 5 
As to the former caſe, when he is out of the county; 
It is ſaid, that the juſtices have no coercive power when out 
of the county ; and therefore, that an order of baſtardy, or 
for payment of labourers wages, made by them out of the 
county is not binding. Yet it is ſaid, that recognizances 
and informations voluntarily taken before them in any place, 
are good. 2 Hai. 37. | 


And 


Juſtices of the peace. 

And L. Hule ſays, that a juſtice of the peace may do a 
miniſterial act out of his county, as examining a party rob- 
bed whether he knows the felons; but that he cannot do 
a compulſory act, as committing a perſon for not giving 
recognizance, 2 H. H. 50, 51. | [TIE 
_ © Alto, by the 9 G. c. 7. A juſtice dwelling in a city or 
precinct that is a county of itſelf, within the county at 
large, may act at his own dwelling houſe for ſuch county 
at large. ; | | | 

And as to the latter cafe, wherein it is ſuppoſed that his 
power is limited unto that county only, —it is enacted by 
the 24 G. 2. c. 55. that if any perſon againſt whom a war- 
rant ſha]! be iſſued, ſhall eſcape, go into, reſide, or be 
in any place out of the juriſdiction of the juſtice granting 
the warrant, any juſtice of the place where ſuch perſon 
ſhall be, upon proof on oath of the hand writing of the 
juſtice granting ſuch warrant, ſhall indorſe his name there- 
on, which ſhall be a ſufficient authority to execute the 
warrant within ſuch other juriſdiction. Cs 

And the juſtice may further order (if he thinks fit) the 
party, according as he ſhall appear bailable or not bail- 
able upon the face of the warrant, to be brought before 
himſelf or ſome other juſtice or juſtices of that county, or 


to be carried back into the county from whence the war- 
rant did iſſue. N | 


And to keep and cauſe to be kept all ordinances and flatutes 
for the good of the peace] It ſeems certain, that by virtue 
hereof, they may execute all ſtatutes whatſoever, made for 


the better keeping of the peace, and conſequently thoſe of 


IVincheſter and Maſiminſter, and all others concerning the 
peace, made before the reign of Ed. 3. in whoſe time (as 

hath been ſaid) juſtices of the peace were firſt inſtituted ; 
for all thoſe ſtatutes were expreſly mentioned in the ancient 
commiſhons of the peace, and have always been undoubt- 
edly taken to be included in theſe general words of the pre- 
fent commiſſion. And yet none of the ſtatutes which or- 
dain the office of juſtices of the peace, ſay any thing con- 
cerning the execution of the ſaid former ſtatutes; fo that 

the power of juſtices of the peace in relation to thoſe ſta- 
tutes ſeems entirely to depend on the king's commiſhon, 
and yet hath always been unqueſtionably allowed. From 
whence it appears, that regularly the king, by his com- 


miſſion, may authorize, whom he pleaſes to execute an 


act of parliament. 2 Haw. 37: 


But 
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But if no power be expreſly given in any ſuch ſtatute to 


any one juſtice alone, he cannot proceed upon it, but he 
may prefer the cauſe at the ſeſſions, and work it to a pre- 


ſentment upon the ſtatute. Dalt. c. 5. 


But beſides the ſtatutes relating to the peace, there are 


alſo many other ſtatutes which are not ſpeciticd in the com- 
miſhon, and yet are committed to the charge and care of 
the juſtices of the peace, by the expreſs words of ſuch ſta- 
tutes; and all ſuch ſtatutes are to them a ſufficient war- 
rant and commiſhon of themſelves, altho' they be not re- 
cited in the commiſſion, and are to be executed by them, 


according as the fame ſtatutes themſelves do leverally pre- 


{cribe and ſet down. Dalt. c. 5. 


Statutes for the good of the peace] Although a premunire 
is not within the letter of the commiſſion, yet inalmuch as 
it is againſt the peace of the king and of the realm, any 
juſtice may cauſe a perſon to be apprehended for ſuch of- 
fence, 'and take his examination, and informations againſt 
him, and certify the ſame to the king's bench or gaol de- 
livery, 2 Haw. 39. And the ſame may be ſaid of other 
like offences. | | | 


And for the quiet government of our people] Of our peo- 


ple; yet it ſeemeth, that the ſubjects of a foreign prince 


coming into England, and living under the protection of 


our king, ſhall be ſubject to and have the benefit of the 
laws, in reſpe& of the local allegiance which they owe 
to him. 2 Haw. 35. 1 H. H. 93, 94. F 


As well within liberties as without) By theſe words ſhall 
be intended ſuch liberties and franchiſes which have re- 
turn of writs, and not ſuch as are counties of themſelves, 
as London, Norwich, York, and ſuch like. Crom. 8. 

But yet from hence it ſeems clearly to follow, that they 
may execute their office within a town {not being a-county 
of it ſelf) altho' it have a ſpecial commiſſion of the peace 
for its own limits, unleſs ſuch commiſſion have a clauſe, 
that no other juſtices except thoſe named in it, ſhall any 
way concern themſelves in the keeping of the peace within 
the liberties of ſuch town: And it may be queſtioned, 
whether ſuch a ſpecial clauſe in ſuch a commiſhon do ab- 
olutely make void the act of any county juſtice within 
ſuch town; ſince the commiſſion for the county ſeems as 
fully to give thoſe named in it a juriſdiction over all ſuch 


towns within the precincts of it, as ſuch commiſſion for a 


town doth exclude them, And the juſtices for the county 
3 | 5 ſeem 
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ſeem to be under no neceſſity of informing themſelves of 
the contents of a commiſſion, which they have nothing to 
do with. Vet if they have expreſs notice given them of 
ſuch a reſtraining clauſe, and proceed to act within ſuch 
town in defiance of it, they may perhaps be punithable for 
their contempt of the king's prohibition ; and yet perhaps 
it may be queſtioned whether theit acts be void, for the 
reaſons abovementioned. 2 Haw. 37. 

And lord Hale treating on the ſame ſubject, ſays, if the 
king by charter grant to 2 corporation, that the mayor, 
and recorder, or other, ſhall be juſtices within the ſame, 
yet if there be no words of excluſion, the juſtices of the 


county have a concurrent juriſdiction : Bur if this fran- 


chiſe of being juſtices be granted, ſo that the juſtices of the 
county ſhall net intermeadle (ſe non mntromittant) ; ; then tho? 
2 ſubſequent commiſſion be granted in the county at large, 
it ſeems they have no juriſdiction in this corporation of 
town; yet it is queſtionable, whether an indictment in the 
franchiſe be void, or only a contempt in the Juſtices. 
2 HF. H 7. 

But in the caſe df Talbot and Hubble, F. 14 G. 2. The 
queſtion was, whether as the city of New Sarum had an 
_ excluſive commiſſion of the peace, the juſtices of the county 

of MWiltis could by virtue of the 12 C. 2. c. 23. & 15 C. 2. 
(. 2. act in exciſe matters within the city. This caſe 
was argued three times at the bar, and this term Lee 
Ch. J. delivered the reſolution of the court: 1. That the 
crown might grant to any city, to have juſtices of their 


own within themſelves, and exclude the county Juſtices. 


from intermeddling in the ordinary buſineſs of a juſtice of 
the peace. 2. That in ſuch caſe, the act of the county 

Juſtices would be void, and not to be conſidered only as a 
breach of the franchiſe. 3. That tho' the 12 C. 2. gives 
the juriſdiction in exciſe matters to the juſtices of the peace 
reſiding near the place where the forfeiture ſhall be made, 
or offence. committed; yet it never was the deſign of the 
legiſlature, to make any alteration in the reſpective juriſ- 
dictions of the juſtices, but only to veſt the exciſe juriſ- 
diction of juſtices of counties, cities, and places, with re- 


ſpect to their ſeveral local Juriſdictions within ſuch . 
Str. 1154. 


Concerning their bodies] 160 and Dalton both think 
it ſeems clear, that if a man is in fear that another will 
hurt his /zrvants, or cattle, or other goods, the ſurety of 


the peace ſhall not be granted; but oy: Dalton is of opi- 
Vol HT. 5 ** 
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nion, that if one threatens to hurt a man's 207, or child, 
he may crave the peace * virtue of theſe yes: Lamb. 
82. Dalt. Ce 116. 


Have uſed threats] It ſhould ſeem from the many cauſes 
which from time to time have been adjudged ſufficient to 
bind to the good behaviour, that this expreſſion is not to 


be underſtood of words only, but of threatning actions like- 


wiſe, or any thing whereby a man-has juſt cauſe to appre- 
hend the burning of his houſes, or {ome r hurt to e 


done to him. 


To find ſufficient ſecurity] This is done by recognizance : 
by a reaſonable intendment of Jaw, more than by any. ef- 
pecial law in that caſe provided. Crom. 125. 


Fer the peace or. their good behaviour] Lord Hale ſpeak 
ing of the ſtatute of the 34 Ed. 3. c. 1. (on which Mr 
Crompton ſays the power of juſtices to bind to the good be- 
haviour is grounded) ſays, that this power of binding, tho 
expreſſed generally, and without any time limited, yet is 
not intended to be perpetual, but in nature of bail, vi. 
to appear at ſuch a day at their ſeſſions, and in the mean 
time to be of good behaviour. 1 


In our priſon] The king's priſon i is the common n gaol of 


the county: But by the ſtatute of the 6 G. c. 19; the ju- 


ſtices may commit vagrants and other criminals, and per- 


fons charged with ſmal] offences, either to the gaol, or to 
the houſe of correction, by their diſcretion, for fuch of- 
fences, or for want of ſuretics. 


We have alſo aj aned you and every tuo or more Het au] 


Here beginneth the ſecond. part of the commiſſion, oz the 
ſecond aſſignment: All the buſineſs within which aſſign- 
ment belongeth to the ſeſſions of the peace. Dalt. c. 5. 

And by this it appeareth, that two juſtices may hold a 
ſeſlions, but that one juſtice cannot. Crom. 6, 7 


Of whom any one of you the aforeſaid A. B. C. P. &c. wr 


will ſhall be one} This clauſe which gives power to two or 
more juſtices to hear and determine offences, requires that 


at leaſt one of thoſe juſtices be of that ſele&' number, 
which is commonly termed of the Quorum (from that word 
in the Latin commiſſions, Quorum num eſſe volumus.) 
For thoſe of the quorum were wont to be choſen ſpecially 


for their knowledge in the laws: and this was it which 


Jed the makers of ſeveral ancient ſtatutes expreſly to enact, 
chat ſome learned in the laws ſhould be put into the com- 
| miſſion 


as, + Hh ft Tear of 


RIS; * ——_— —— —4a Aw aw >: fd) fn 2 + ii. - 


Juſtices ok the peace: 
raiſon, of the peace; and. ( to ſay the truth) all ſtatutes that 
require the preſence of the gquorum, do tacitly ſignify ſuch 
a learned man. For albeit that a diſcreet perſon (not con- 
verſant in the ſtudy of the laws) may ſufficiently follow 
ſundry particular dired ions concerning the fervice of the 
peace; yet when the proceeding muſt be by way of pre- 
ſentment or indictment, upon the evidence of witneſſes, 
and: oaths of jurors, and by the order of hearing and deter- 
mining according to the ſtreight rule and courſe. of the 


awy, it: muſt be confeſted that et in the laws ts very 


neceſſary. Lamb. 48, 44. 

But learning being now greatly e and improved 
ee the firſt inſtitution of this office, this diſtinction is 
not of much uſe, but all or moſt of the juſtices are now 


equally aſſigned to be of the guorum; and by the ſtatute of 


26 G. 2. c. 27. no act, order, adjudication, warrant, in- 


denture of apprenticeſhip, or other inſtrument done or 


executed by two or more juſtices, which doth not expreſs 


that one or more ot them is of the guvrzm, (altho” the ſta- 


tutes reſpectively require that one of the juſtices ſhall be 
of the guarum) ſhall be Were ee ſet aſide, or vacated, 
for chat defect onlj: 

And by the 7 G. 3. . 21. "oh cities, boroughs; towns 
corporate, franchiſes, and liberties, which have only one 
juſtice of the quorum ; all acts, orders, adjudications, 
warrants, indentures of apprenticeſhip, or other inſtru- 
ments, done or executed by two or more jultices qualified 
to. act therein, ſhall be valid, altho' neither of the faid j ju- 
ſtices ſhall be of the quorum. 15 


a 120 the oath of good and law! ul men] That iS, * a jury 
worn. 
* 11 1. N 


Of all hint all manner of felmies] That is, either bye the 
common law, or by ſtatute. Crom. 8. 5 | 


Falun] Tho' the commiſſion doth not mention murders 
and manſ/laughters, N. expreſs name, but only felonies ge- 


nerally, yet by thele' general words, they have power to 


hear and determine murder and manſlaughter, and alſo may 
take an indictment of Je adefendendo, contrary to the opinions 
of, Fitzherbert and Stamford. But tho? the juſtices have this 
| power, yet they do not ordinarily proceed to hear and de- 
termine theſe: offences, and rarely other offences without 
clergy, both becauſe of the monition and clauſe in their 
commiſſion, in caſe of difficulty to expect the preſence of 
the 3 of aſſize; and alſo. becauſe of the direction of 


B 2: the 
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4 the ſtatute of the 1 & 2 P. & M. c. 13. which directs ju- ne 
1 ices of the peace, in caſe of manſlaughter and other fe: P! 
li] Jonies, to take the examination of the priſoner, and the - M 
thi information of the fact, and put the ſame in writing; and. 01 
i! then to bail the priſoner, if there be cauſe, and to certify n 
# the ſame with the bail at the next paol delivery: And tl 
ip} therefore in caſes of great moment, they bind over the 2 
ti proſecutors, and bail the party if bailable, to the next ha 
1 gaol delivery; but in ſmaller matters, as petit larceny, =. 
[| and ſome caſes within clergy, they bind over to the feſ- 0 
"Wi ſions: But this is only in point of diſcretion and conve- A 
1 nience, not becauſe they have not juriſdiction of the crime. 

ll 2 H. H. 46. hs 3 

. $0 alſo, an inquiſition of ſelſ. murder, if the body can- 


not be ſeen, and ſo not inquired of by the coroner, may 
be taken before juſtices of the peace; for it is a felony, 
and within the extent of their commiſſion, 1 H. H. 
414, | | „„ 
5 So alſo, if a perſon hath committed treaſon, tho? the 
Juſtices have no cognizance of it as treaſon, yet they have 
cognizance of it as a felony, and as a breach of the peace; 
and therefore a juſtice of the peace, upon information 
on oath, may 1 his warrant to take the traytor, and 
may take bis examination, and commit him to priſon. 


1 H. H. 580. N 


Poiſoning] The word in the Latin commiſſions was 
Bac and before the ſtatute of the 9 G. 2. c. 5. 
which aboliſheth witchcraft, was in the Engliſh tranfla- 
tions rendered witcherafts. TL _ 
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Inchantments, ſorcerirs, arts magic] Theſe alſo are aboliſh- 
ed by the ſaid ſtatute, which enacts, that no proſecution 
mall thereafter be commenced againſt any perſon, for 
witchcraft, ſorcery, inchantment, or conjuration, _ 
And from the words continuing in the commiſſion, 
when the crime itſelf is aboliſhed, we may obferve the 
averfeneſs in the ſuperior courts from altering ancient 


forms. 


-  Treſpaſſes]} This is founded on the ſtatute of the 34 

Ed. 3. c. 1. which enacts, that the juſtices affigned ſhall 6 

have power to reſtrain the offenders, rioters, and all other 

barators, and to chaſtiſe them according to their treſpaſs 

or offence. " 5 
And upon this Mr. Hawkins obſerves, that the word 

treſpaſs is of a very general extent, and in a large ſenſe 

8111 . not 


Juſtices of the peace. 

not only comprehends all inferior offences, which are 
properly and directly againſt the peace, as aſſaults and 
batteries, and ſuch like, but alſo all others which are fo 
only by conſtruction ; as all branches of the law in ge- 
neral are ſaid to be. Yet it hath been of late ſettled, 
that juſtices of the peace have no juriſdiction over forgery 


er perjury at the common law; the principal reaſon of 


which reſolution, he ſays, as he apprehended was, that 
inaſmuch as the chief end of the inſtitution of the office 
of theſe juſtices was, for the preſervation of the peace 
againſt perſonal wrongs, and open violence; -and the 
word treſpaſs in its moſt proper and natural ſenſe, is taken 
for ſuch kind of injuries, it ſhall be underſtood in that 
ſenſe only in the ſaid ſtatute and commiſſion, or at the 
moſt to extend to ſuch-other offences only as have a di- 
rect and immediate tendency to cauſe ſuch breaches of the 
peace, as libels, and ſuch like, which on this account 
have been adjudged indictable before juſtices of the peace. 
2 Haw. 40. . — 35 

The word for treſpaſſes in the old Latin commiſſions, 
is trangreſſiones. 15 


Foreſtallings, regratings, ingroſſings] Over theſe offenoes 


the jultices in ſeſſians had juriſdiction given to them, by 
the ſtatute of the 5 & 6 Ed. 6. c. 14. which is now re- 


pealed ; but the ſame ſtill continue offences puniſhable by 
indictment at the common law. | | 


| Extortions] The intent of this word is, to inquire of 
thoſe who have done exceſſive wrongs ; for wrong done by 
any one is properly treſpaſs, but exceſſive wrong done by 
any one is called extortion ;. and this is more properly in 
officers, as ſheriffs, mayors, bailiffs, eſcheators, and other 
officers whatſoever (as well ſpiritual as temporal) who by 
colour of their office haye,done great oppreſhon and ex- 
ceſſive wrong to the king's ſubjects, in taking exceſſive 
rewards or fees for doing their offices. Crom. 8. 

The juſtices have no expreſs power given them over 
this offence by any ſtatute ; upon which Mr. Hawnins ob- 
ſerves, that juſtices of the peace have juriſdiction of all 
inferior crimes within their commiſſion, whether ſuch 
crimes be mentioned in any ſtatute concerning them or 
not; for that all ſuch crimes are either directly or at leaſt 
by conſequence and judgment of law, againſt the peace: 
And, upon this 'ground principally, he favs, as he appre- 
hended, it was lately reſolved, thac they may take an in- 
dictment of extortion, 2 Haw. 40. 
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Juſtices of the peace. 
the ſtatute of the 1 & 2 P. & M. c. 13. which direQs ju- 
ſtices of the peace, in caſe of manſlaughter and other fe- 


| Jonies, to take the examination of the priſoner, and the 
information of the fact, and put the ſame in writing; and. 
then to bail the priſoner, if there be cauſe, and to certify 


the ſame with the bail at the next paol delivery: And 
therefore in caſes of great moment, they bind over the 
proſecutors, and bail the party if bailable, to the next 
gaol delivery; but in ſmaller matters, as petit larceny, 
and ſome caſes within clergy, they bind over to the feſ- 
ſions : But this is only in point of diſcretion and conve- 
nience, not becauſe they have not juriſdiction of the crime. 
2 H. H. 46. INE 1816 4380 

$0 alſo, an inquiſition of ſelf-murder, if the body can- 


not be ſeen, and ſo not inquired of by the coroner, may 


be taken before juſtices of the peace; for it is a felony, 
and within the extent of their commiſſion, 1 H. H. 
J 14. ö 5 

: So alſo, if a perſon hath committed treaſon, tho? the 
Juſtices have no cognizance of it as treaſon, yet they have 
cognizance of it as a felony, and as a breach of the peace; 
and therefore a juſtice of the peace, upon information 
on oath, may ie his warrant to take the traytor, and 
may take his examination, and commit him to priſon. 
1 H. H. 580. . | 


Poiſoning] The word in the Latin commiſſions was 
wveneficia, and before the ſtatute of the 9 E. 2. c. 5. 
which aboliſheth witchcraft, was in the Eugliſb tranfla- 
tions rendered witcherafts, 5 1 


Inchantments, ſorceries, arts magic] Theſe alſo are aboliſh- 
ed by the ſaid ſtatute, which enacts, that no proſecution 
mall thereafter be commenced againft any perſon, for 
witchcraft, ſorcery, inchantment, or conjuration. 

And from the words continuing in the commiſſion, 
when the crime itſelf is aboliſhed, we may obferve the 
averſeneſs in the ſuperior courts from altering ancient 
forms. | ; | 


-  Treſpaſſes} This is founded on the ſtatute of the 34 | 


Ed. 3. c. 1. which enacts, that the juſtices aſſigned ſhall 
have power to reſtrain the offenders, rioters, and all other 
barators, and to chaſtiſe them according to their treſpaſs 
or offence. | | | . 

And upon this Mr. Hawkins obſerves, that the word 
treſpaſs is of a very general extent, and in a large ſenſe 
Ip | 1 | not 


15 


Juſtices of the peace. 
not only comprehends all inferior offences, whick are 
properly and directly againſt the peace, as aſſaults and 


batteries, and ſuch like, but alſo all others which are ſo 
only by conſtruction ;, as all branches of the law in ge- 


neral are ſaid to be. Yet it hath been of late ſettled, 


that juſtices of the peace have no juriſdiction over forgery 
er perjury at the common law; the principal reaſon of 
which reſolution, he ſays, as he apprehended was, that 
inaſmuch as the chief end of the inſtitution of the office 
of theſe juſtices was, for the preſervation of the peace 
againſt perſonal wrongs, and open violence; and the 
word treſpaſs in its moſt proper and natural ſenſe, is taken 
for ſuch kind of injuries, it ſhall be underſtood in that 
ſenſe only in the ſaid. ft#tute and commiſſion, or at the 
moſt to extend to ſuch other offences only as have a di- 
rect and immediate tendency to cauſe ſuch breaches of the 
peace, as libels, and ſuch like, which on this account 
have been adjudged indictable before juſtices of the peace. 
2 Haw. 40. : Ts, | 
The word for treſpaſſes in the old Latin commiſſions, 
is frangreſſiones. 8 | 


Foreſtallings, regratings, ingroſſings] Over theſe offences 
the jultices in ſeſſians had juriſdiction given to them, by 
the ſtatute of the 5 & 6 Ed. 6. c. 14. which is now re- 
pealed; but the ſame ſtill continue offences puniſhable by 
indictment at the common law. : 


Extortions] The intent of this word is, to inquire of 
thoſe who have done exceſſive wrongs ; for wrong done by 
any one is properly treſpaſs, but exceſſive wrong done by 
any one is called extortion ; and this is more properly in 
officers, as ſheriffs, mayors, bailiffs, eſcheators, and other 
officers whatſoever (as well ſpiritual as temporal) who by 
colour of their office have, done great oppreſſion and ex- 
ceſſive wrong to the king's ſubjects, in taking exceſſive 
rewards or fees for doing their offices. Crom. 8. | 

The juſtices have no expreſs power given them over 
this offence by any ſtatute ; upon which Mr. Heunins ob- 
ſerves, that juſtices of the peace have juriſdiction of all 
inferior crimes within their commiſſion, whether ſuch 
crimes be mentioned in any ſtatute concerning them or 
not; for that all ſuch crimes are either directly or at leaſt 

by conſequence and judgment of law, againſt the peace : 
And, upon this ground principally, he favs, as he appre- 

hended, it was lately reſolved, thac they may take an in- 
dictment of extortion, 2 Haw. 40. 
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Juſtites of the peate. 

Aud of all and fingular other erimes and offences of, yuhich 
the Juſtices of our peace may or . ought lawſuly to inquire} 
Which general words ſeem to include the vaſt number of 
offences over Which they have a juriſdiction given; them 


by many ſtatutes, and which are not e wen- 
None in the commiſſion. | ag \ 4h 


And alſo of all thoſe who in Sf r our 1076 A | 


erbaut of our people with armed force have gone or rode] 
By theſe words they are to inquire of riots, routs, and all 
unlawful affemblies. Crom. 8. 


Weights or mea; ures] This clauſe. was firſt eſtab] hed by 


: the 34 Ed. 3. c. 5. And they have further power given 


herein by ſeveral ſubſequent ſtatutes, all which ſtatutes 
mult be ſtrictly purſued in relation to the ſeveral offences. 


Selling victuals] Over this they have a juriſdiction given 
them, by the 2 & 3 Ed. 6, c. 15. intitled, The bill of 
conſpiracies of oiftuallers and craftfmen, 


And alſo of all fheriffs, baiitffs, Aewards, conflables, hkeep- 


ers of gaols, and other officers, who in the execution of their 


ofjices Laue unduly behaved themſelves] This clauſe is as an- 
Client as the 4 Ed. 3. c. 2. on which it is founded. 

And it hath been ſuffered to remain in the commiſſion, 
not as of any nece{lity at all (fince it is incident to every 
court of record to do correction upon whatſoever officers 


and miniſters do ſerve them), but only for the plainer de- 


claration of the power of theſe juſtices in that behalf, and 

for the more aſſured terrifying of ſuch as ſhall either of 

contempt or negligence, do that which is amiſs. Laib. 

49+. | | 

Aud to inſpet all indictments ſe before you taken] But they 

cannot procecd upon indictments” taken before coroners, 
juitices of oyer and terminer or gaol delivery ; but on 


qa eacs taken before the ſheriff in his turn they may 
proceed, Hale; Pl, 168. 


Or befere other late cur 1 This is founded on the 


Latute ti H. b. c. 6. which enacts, that no indictment, 


blen, ſuit on proceſs ſnall be diſcontinued by a new com- 
m mon; but the juſtices in the new commiſſion, after 


hey bal! have the records of the ſame pleas and ptoceſſes 


before them, mall have power to continue the ſaid pleas 
end proccligs, and to hear and finally to determine the 
Lame, as the former Juſtices might haye done, 


4. 
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Juſtices of the peace. 


Aud to make and continue proceſſes] This is by venire, 
diftringas, capias, or exigent, as the caſe ſhall be. And it 
differs. from a warrant, in that a warrant is only to attach 
and convene the party before indictment, and may be 
either in the name of the king or of the juſtice; but the 
proceſs iſſues after indictment, and muſt be in the name 
of the king only. Dalt. c. 193. | 


Until they can be taken, ſurrender themſelves, or be out · 
Iawed) For the proceſs is ſent out to this end, that either 
the party ſhall come in, to anſwer and to be juſtified by 


the law; or elſe that he ſhall for his contumacy be de- 


prived of the benefit of the law, Lamb. 521. 


Or be outlawed] It is obſervable that the power of the 
Juſtices ſtops here, and goes no further; ſo that they 
cannot make out a capias utlagatum, but the outlawry muſt 
be certified into the king's bench, Lamb. 521. 2 H. 
3 | | | 


But by the 12 Co. 103. they that have power to award 


proceſs of outlawry, have alſo a power to award a capias 
utlagatum, as incident to their authority and juriſdiction. 


Hear and determine] This power was firſt given to them 


by the ſtatute of the 18 Ed. 3. ft. 2. c. 2. and afterwards 


confirmed and enlarged by divers other ſtatutes, 

Yet this clauſe doth not in propriety make the juſtices 
of the peace juſtices of oyer and terminer, becauſe that is 
a diſtin commiſſion ; and therefore a ſtatute limiting an 
offence to be heard and determined before juftices of oyer 
and terminer, gives not the power therein to juſtices of 
the peace. Hale's Pl. 165. | 

And thereupon it is ſaid, that although they have power 
to hear and determine felonies, yet they cannot deliver a 
perſon ſuſpected thereof by proclamation Gs juſtices of 
gaol delivery may) until an inquiſition taken; but if an 
inquiſition be taken, and an ignoramus found, they may 
deliver him as it ſeemeth. 2 H. H. 46, 47. 

Likewiſe, although commiſſioners of oyer and terminer 
may indict and try at the ſame ſeſſions, yet it hath been 
ruled otherwiſe in caſe of juſtices of the peace, unleſs by 


_ conſent; but certainly conſtant uſage and learned opinion 
muſt give that expoſition upon thoſe reſoiutions, that it 


muſt extend only to popular actions or indictments for 
miſdemeanors, and not in caſes of felony, 2 H. H. 48. 


By fines, ranſoms, amerciaments, forftitures, and other 
mean — to cbaſtiſe and puniſh] Hereby the juſtices are now 
GR B 4 armed 
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Juffices of the peace. 


armed with far more ample authority and power, than the 
ancient conſervators of the peace were; for they had no 


power to convene the offender before them, nor to exa- 
mine, hear, or determine the cauſe, nor to puniſh except 
in fome few caſes as mentioned before. Dalt. c. 6. 


But the juſtices may not award any recompence to the 
party wronged, otherwiſe than by perſuaſion. Dal. c. 5. 
Nevertheleſs, theſe words are inſerted, not as of ne- 


ceſſity (for the puniſhment of all offenders is implied in 


the word determine), but for the plainer declaration of the 
juſtices power, and for the more aſſured axorifing of of- 
fenders. Lamb. 49. 


If a caſe of difficulty ſhall * to ene That i is a diff 
culty | in point of law. Cram m. 


Then let judgment in nowiſe be given] But yet if they li ft 
to proceed without the judge's advice, their judgment is 
not void; but it ſtandeth good and effeCtual, until it be 
reverſed by a ſuperior court. Lamb. 50. 


At certain days and places] That is, when they hold * 


ſeſſions, which they are empowered and required ta do by 


ſeveral ſtatutes. 


Laftly, we have aſſigned you the aforeſaid A. B. keeper of 
the rolls] This is in purſuance of the ſtatute of the 37 H.8. 
c. I. which enacts, that the lord chancellor ſhall by com- 
miſſion aſſign ſuch perſon to be cles rotulorum as the 
King ſhall by writing under his hand appoint. 


II. The juſtice of the peace his oath of office. 


On renewing the commiſſion of the peace (which ge- 
nerally hap neth as any perſon is newly brought into 
the ſame) there cometh a writ of dedimus potęſtatem di- 
rected out of chancery, to ſome ancient juſtice (or other) 
to take the oath of him which is newly inſerted, which 
is uſually in a ſchedule annexed ; and to certify the 
ſame into that court, at ſuch a day as the writ command- 
eth. Lamb. 53. 

And ſuch as have once 1 the oaths 8 We a writ of 
dedi mus poteſtatem, ſhall not be obliged, upon the iſſuing 
of a new commiſſion, to ſue out or have any other dedimus 
poteſlatem, from the clerk of the crown; but the clerk of 
the peace or his deputy, ſhall on ſuch new commiſſion be- 


ing iſſued, prepare a parchment roll, with the oaths an- 


nexed to and uſually taken under the ſaid writ of dedimus 


potelaterm 


Juſtices of the peace. 


poteſtatem ingrofled on ſuch roll, and ſhall adminiſter with- 
out fee to ſuch juſtices the oaths in ſuch roll ſpecified ; 


which. juſtices having taken the ſaid oaths ſhall ſubſcribe | 


their names on the ſaid parchment roll: and the ſaid roll 
ſhall be kept amongſt the records of the ſeſſions. 1 C. 
„ | 


Tue form of which oath of office at this day is as fol- 
loweth : 


Ye Hall fwear, that as juſtice of the peace in the county of 


W. in all articles in the king's commiſſi:n to you directed, you 
ſhall do equal right to the poor and to the rich, after your cun- 
ning, wit, and power, and after the laws and cuſtoms of the 
realm, and flatutes thereof made: And ye ſhall not be of coun- 
ſel of any quarrel hanging before you : And that ye held your 
ſeſſions after the form of the flatutes thereof made: And the 
1/ſues, fines, and amerciaments that ſhall happen to be made, 
and all forfeitures which ſhall fall before you, ye ſhall cauſe to 
be entered without any concealment (or embezlling) and truly 
ſend them to the king's exchequer. Ye hall not let, for gift or 
other cauſe, but well and truly ye ſhall do your office of juſtice 
of the peace in that behalf: And that you take nothing for your 
office of juſtice of the peace to be done, but of the king, and fees 
accuſtomed, and coſts limited by flatute. And ye ſhall not di- 
rect, nor cauſe to be directed, any warrant (by you to be made) 
to the parties, but ye ſhall direct them to the bailiff of the ſaid 
county, or other the king's officers or miniſters, or other indif- 
ferent perſons, to do execution thereof, So help you God. 
| This oath ſeems to be founded on the ſtatute of the 
13 R. 2. c. 7. which enacts, that the juſtices ſhall be 
ſworn duly and without favour, to keep and put in exe- 
cution all the ſtatutes and ordinances touching their 
offices. | 
Beſides this oath of office, he is likewiſe to take the 
oath mentioned in the foregoing ſection concerning his 
qualification by eſtate : and he muſt, within fix months 
after, take alſo the oaths of allegiance, ſupremacy, and 
abjuration, and make and ſubſcribe the declaration againft 


tranſubſtantiation, at the ſeſſions, as other perſons ad- 
mitted to offices, + | | 


TW, Of fees to be taken by juſtices of the peace. 


In the oath of office abovementioned are theſe words; 


And that yen take nothing for your office of juſtice of 75 peace 


to be done, but of the king, and fees accuſtomed, and cofts li- 
mited by /latute, 


And 


* 
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Juſtices ot᷑ the peace. 


And by ſtatute their fees in many caſes are limited and 
aſcertained; as is noted under their reſpective titles where 
they fall in throughout this, book, _ 1 | 

And for the — it is provided generally by the ſtatute 
of the 26 G. 2. c. 14. That the juſtices at Midſummer 
ſeſſions 1753, ſhall ſettle a table of their clerks fees; 
which being approved by the juſtices at the next ſucceed- 
ing ſeſſions, with ſuch alterations as the juſtices there 
mall think proper, ſhall be laid before the judges at the 
next aſſizes, who ſhall confirm the ſame with ſuch alter- 


ations, additions, or abatements, as to them ſhall appear 


juſt and reaſonable : And the ſeſſions from time to time 


mo make any other table of fees, and after the fame 
ſhall 


have been approved by the next ſucceeding ſeſſions, 
ſhall lay the ſame before the judges at the next aſſizes, 
who may ratify the ſame in like manner : and no table of 
fees ſhall be valid, until confirmed by the judges. / 1. 
And if after three months from the time that ſuch table 
ſhall be confirmed, any jultice's clerk ſhall demand or 
take any other or greater fee than fhall have been ſo con- 
firmed, he ſhall forfeit 20 l, to him who ſhall ſue in three 


months. J. 2, 4. : 


JvfFire being a 
Panty, 


And the ſaid table of fees ſhall be depoſited with the 
clerk of the peace, who ſhall cauſe true copies thereof 
to be kept conſtantly in a conſpicuous part of the room 
where the ſeſſions are held, on pain of 101. . 3. . 

And by the 27 G. 2. c. 16. In Middleſes, the like table 
Thall be confirmed, by the two lords chief juſtices, and 
the lord chiet baron or any two of them. /. 4. 


V. Some general directiaus relating to juſtices of the 
peace, not falling unaer ann particul ariitle of this 
book, | | 


I. Regularly, juſtices of the peace ought not to exe- 
cute their office, in their own cat; but cauſe the offen- 
ders to be convened or carried before ſome other juſtice, 
or defire the aid of ſome other juſtice being preſent. Dalt. 


6. 73. | 

BY 71 Ch. J. M. 10. V. The mayor of Hereford was 
laid by the heels, for ſitting in judgment in a cauſe where 
he himielf was leſſor of the plaintiff in ejectment, though 
he by the charter was ſole judge of the court, 1 Sat. 


3960. | 
* H. 3 


e 
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H. 3 An. The caſe of Foxham tithing in the county of 


Wilis. A juſtice of the peace 

WAYS, and a matter which concerned his office coming 
in queſtion at the ſeſſions, he joinad i in making the order, 
and his name was put in the caption. But by Holt. Ch. J. 
It ought not to be; as if an action be brought by my lord 
chief juſtice Trevor in the court of common pleas, it muſt 
be before Edward Nevill, knight, and his aſſociates, and 
not before Themas Trevor, Sc. And it was quaſhed. 2 
Salt. 607. | 

M. 16 G. 2. Great Chart and 1 An order 
of removal of a poor perſon from Great Chart to Kenning- 
ton was quaſhed, becauſe one of the juſtices who made 
the order was an inhabitant of Great Chart at the time, 
and charged to the poor rate there. And by the court, 
no rule of law or reaſon is more eſtabliſhed, than that a 
judge ought to ſtand diſintereſted, Burrow's Setthn, * 
. 

Vet in foe caſes, if the juſtice ſhall act in | his own 
cauſe, it ſeemeth to be juſtifiable ; as when a juſtice ſhall 
be aſſaulted, or (in the doing his office eſpecially) ſhall 
be abuſed ta his face, and no. other. juſtice preſent with 
him; then it ſeems he may commit ſuch offender until he 
ſhall find ſureties for the peace or good behaviour, as the 
caſe ſhall, require: But if any other juſtice be preſent, it 
were fitting to deſire his aid. Dalt. c. 173. Str. 420, 

421. 

And by the 16 C. 2. c. 18. (which ſeems to have been 
made in conſequence of the determination in the caſe of 


Great Chart and Kennington aforeſaid) the juſtices may do 


all things appertaining to their office, ſo far as the ſame 
relates to the laws for the relief, maintenance, and ſet- 
tlement of the poor; for paſſing and puniſhing vagrants; 
for repair of the highways; or to any other laws concern- 


ing parochial taxes, levies, or rates; notwithſtanding that | 


they are rated, or chargeable with. the rates within any 
plwace affected dy ſuch their acts. Provided that this ſhall 
not empower any juſtice for any county at large, to act in 


the determination of any appeal to the quarter- ſeſſions 


of ſuch county, from any order, matter, or thing, relat- 
ing to any ſuch pariſh, townſhip, or place, where ſuch. 
juſtice is ſo charged or chargeable. . 

And as it is unjuſt in many caſes for the magiſtrate to 
act in his own cauſe, ſo it is alſo imprudent : To which 
purpoſe the advice of lord Cote is applicable, who upon 
the occaſion of mentioning a certain judge, who made a 

ſettlement 
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Whether they 
may ſuper ſede 
their own pro- 
ccedings. 


Cannot deter- 
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ſettlement of his eſtate which was void in law, and brought 


an action in his own name, which all the other judges, 
of his own ſhewing in the count, were of opinion did 
not lie, makes this obſervation, that it is not ſafe for any 
man (be he never fo learned) to be of counſel with him- 
ſelf in his own cauſe, but to take advice of other great 


and learned men; and the reaſon he gives is, for that 
men are generally more fooliſh in their own concerns, than 

in thoſe of other people. 1 In. 377. 
A®ting without 


2. If a juſtice exceed his authority, in granting a war- 
rant, yet the officer muſt execute it, and is indemnified 
for ſo doing; but if it be a caſe wherein he hath no 


juriſdiction, or in a matter whereof he hath no cognizance, 


the officer ought not to execute ſuch warrant ; ſo that the 
officer is bound to take notice of the authority and juriſ- 
diction of the juſtice. Cro. Car. 294. 10 Co. 76. 

Thus if a juſtice ſend a warrant to a conſtable to take 


up one for ſlander, or the like, the juſtice hath no juriſ- 


diction in ſuch caſes, and the conſtable ought to refuſe 
the execution of it. vd. b. I. c. 7. 
But by the 24 G. 2. c. 44. If the officer in fix days after 


demand ſhall grant to the party complaining a peruſal and 
copy of the warrant, he ſhall not be liable to any action, 


but the juſtice only. | 

3. T. 2 G. Pancras and Rumbald. There was an order 
of two juſtices for the removal of a poor perſon, from the 
pariſh of Pancras to Rumbald. Within three days, the 


juſtices reciting that they were ſurprized, ſuperſeded it; 


and commanded the church-wardens to return the former 
order to be cancelled. It was inſiſted, that the juſtices 


could not iſſue ſuch a ſuperſedeas. But by the court, The 


ſuperſedeas is well fent by the juſtices, and to prevent the 


charge of an appeal. And the laſt order was confirmed. 


Str. 6. | | 
4. In the caſe of the mayor and corporation of York againſt 


wine in eaſes of Sir Lionel Pilkington, May 14, 1742, The plaintifts claim- 


Property. 


ed the ſole right of fiſhing in the river Ouſe, and the de- 
fendant claimed a right likewiſe ; and a bill and croſs bill 


were brought in chancery to eſtabliſh their ſeveral rights. 


Whilſt theſe ſuits were depending, the plaintiffs cauſed 
the agents of the defendant to be indicted at York ſeflions 
for a breach of the peace in fiſhing in their liberty, 


A motion was made in behalf of the defendant, to ſtop 


the proſecution, By the lord chancellor Hardwicke : This 


court hath not originally and ſtrictly any reſtraining power 


over criminal proſecutiens; but, in this caſe, if the de- 


ſendant 


1 © 78 
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fendant had applied to'the attorney general he would have 
granted a noli proſegui. If an action of treſpaſs had been 
brought, this court would have ſtopped tbem. But, the 
J cannot grant an injunction, yet as the parties have 
ſubmitted their right to this court, I can make an order 
to reſtrain the parties from proceeding at the ſeſſions; 
til} the hearing of the cauſe in this eourt, and _ 
further order. Which order was made hte, > pon 5 
Aikł. 302. 

5. In ſummary convictions, the party ought to be 
heard, and for that purpoſe ought to be ſummoned in 
fact; and if the juſtice proceed againſt a perſon without 
ſummoning him, it would be a miſdemeanor in him, for 
which an information would lie. 1 Salk. 181. L. en 
1407. Str. 678. 

But before an information is granted, the court will 


firſt require, that the conviction be removed before them. 
Str. 915. 


Not to eondema 
any perſon un- 
heard, 


E. II G. _ K. and Harwood. The defendant being A 


juſtice of the peace, was convicted on an information, for 
a conviction by him made of an alehouſe-keeper, who was 
never ſummoned or heard. It was moved, as of courſe, to 
diſpenſe with his appearance. This was oppoſed, unleſs 
there was ſome reaſon given, or affidavit made. And upon 
debate the court reſolved, it was not of courſe; and the 
defendant afterwards appeared in perſon. Str. 1088. 
6. M. 9 G. K. againſt Todd and others. By the 6 G. 
c. 21. the juſtices of the peace have a juriſdiction given 
them in ſome caſes to receive an information, and make 
their determination, upon a ſeizure of brandy. Upon in- 
formation exhibited by the officer of the cuſtoms, the fact 
appeared not to warrant the ſeizure; but the juſtice, in 
favour of the officer refuſed to diſmiſs the information, ſo 
as the owners might have their brandy again. And now a 
mandamus was moved for, to compel him to determine the 
matter; which was granted accordingly, Str. 5 30. 
H. 7 G. K. againſt Newton and others. By the 1 G. 
c. 13. /. 11. it is enacted, that two juſtices may ſummon 
any perſon to take the oaths before them-; and if they do 
not appear, then on oath of ſerving ſuch ſummons, the 
juſtices are to certify the ſame to the quarter ſeſſions, where 
if the party ſo ſummoned doth not appear to take the oaths, 
he ſhall ſtand convicted of recuſancy. The defendants 


were juſtices of the peace, and iſſued their ſummons ac- 


cordingly; but coming afterwards to underſtand, that the 
party was a gentleman of ion, and not ſuſpected to be 


againſt 


Refuſing to pro- 
eeed in a cauſe 
depending beture 
them. 
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30 Juſtires of the peace. 
Seba government; leſt a tranſaction of this nature 
mould be an imputation upon him, they refuſed to give 
che proſecutor his oath, of the ſervice of ſuch; ſummons, 
that the matter might go no further. And now upon 
motion againſt them for an information, the court declared, 
that the juſtices had. no diſcretionary power to refuſe to 
put the acb in execution, and therefore granted an infor- 
mation againſt them. Str. 413. Ag 

Authority to p- 7. Where a ſpecial authority 1 is given to juſtices out of 
f their 4 ſeſſions, it ought to appear in their orders, that that au- 
| thority was exactly purſued. 2 Salk. 475. 

To make a re- g. In all caſes where juſtices may hear and 1 
ee their pro- out of ſeſſions (viz. on their own view, or confeſſion, or 
9 oath. of witneſſes) the juſtices ought to make a record in 
writing under their hands of all the matters and proofs;z 
which record notwithſtanding in many. daſes ae my keep 
by them. Dalt. c. 115. 1 th 
To eſtreat fines. 9. And if upon ſuch conviction, the offender, is to be 
fined to the king, then the juſtices are to eſtreat ſuch fine, 
and to ſend the eſtreat into the exchequer, whereby the 
barons of the exchequer may cauſe the ſaid fine or forfeiture 

to be levied for the king's uſe. Dalt. c. 115. 
Whether a juſ- 10. Lord Hale ſays (contrary to the opinion of an 
tice may iſſue his Ce that the juſtices out of ſeſſions may iſſue their warrant 


warrant for of- 


Fences cognizable for apprehending perſons charged of erimes within the 


- only in the ſeſ- cognizance of. the ſeſſions, and bind them over to appear 


1 27 at the ſeſſions, although the offender. be not han mdicded. 
f. H. 570% . 


But in another place he ſays, this ſeemeth Joubtful 7 pk 


that one thing which ſeemeth to make againſt it is, that in 
moſt caſes of this nature, though the party were indicted, 


firſt proceſs, but a venite facias, and di . 2 H. H. 
11 | 

nd Mr. Holins on this point faith thus: It * that 
— no ane juſtice could legally make out a warrant 
for an offence againſt a penal ſtatute, or other miſdemeanor, 
cognizable only by à ſeſſions of two or more juſtices; for 
that one ſingle juſtice, hath no juriſdiction of ſuch offence, 
and regularly thoſe only who haye juriſdiction over a cauſe 


univerſal and uncontrolled practice of juſtices of the peace, 
ſeems to have altered the law in this particular, and to 
have given them an authority in relation to ſuch arreſts, 
not now to be diſputed. 2 Haw. 84. 


2 Es However, 


or an information preferred, yet a capias was not the 


ean award proceſs concerning it; yet the long, conſtant, 


Juſftcces ok the peace. 3t 
| However; as the authority of juſtices of the peace is by 
the ſtatute law, and no ſtatute hath' expreſly given to them 
ſuch power {unleſs in ſpecial cafes; which operate again}; 
rather than eſtabliſh, a general power) ; it ſeemeth beſt in in 
ordinary caſes, and more conſonant to the practice of the 
erior,courts; to ifſue a ſummons againſt the offender, 
and not a warrant, in the firſt inſtance; unleſs in caſes of 
felony," or where the offe nder i in other reſpects i is to ſuffer 
corporal puniſhment. 
I. Foraſmuch as moſt of the buſineſs of à Juſtice of Not to traſt ug 
the peace, conſiſteth in the execution of divers ſtatutes, eee 
which cannot be ſufficiently abridged, but that they will 
come ſhort of the ſubftance and body thereof, therefore 
it ſhall be ſafeſt for the juſtices to have an eye to the 
ſtatutes ' at large, and thereby to take their further and 
better ditections, for their Whole proceedings: For (as 
lord Cie oblerveth) abridgements are of good and neceſ- 
ſary uſe to ſerve as tables, but not to ground any opinion, 
mul Rte to proceed judicially upon them. Dat. c. 
* In like manner, it is not ſafe for them to teufl a al- Not to truſt to 
ba to the care and judgment of their clerks, in een ag 1 
a and other inſtruments; much leſs, t 
© ſrijt'6f pariſh officers in making copies of orders, and 
the like: Bot rather it is adviſable to have good printed 
forms; and inſtead of copies to be taken upon W 
to make out duplicates.” 


YT. Their indemnity aud droteBion 5 the law in the 


" right execution of * office 3, 1 5 their wie 
far. the omiſſion of it 


1. A juſtice of the peace is PT i " the Their iademaity. 
law, in the juſt execution of his office. 

Thus in the firſt place, he is not to be flandered or 
abuſed,;' as appears by the following report: MH. 11 G. 
Ke and Blagrave. The plaintiff declared, that he was 

He of the peage, and that upon a Gllquinin of him 
and the execution of his office, the defendant faid, You 
are a rf a villain, and a liar. After verdict for the 

« air it was moved in arreſt of judgment, that theſe 
ords axe not actianalle. It was urged for the plaintiff; 

There a a great di fe erence between magiſtrates and com- 

mon tradeſmen : Words of the latter muſt affect them in 

eir particular way of dealing ; but any thing that tends 

to impeach the credit of the former is actionable: And 

although an indie ment might not lie for thefe words, as 

| perhaps 
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perhaps not tending to a breach of the peace, yet never- 
theleſs they are aclionable; for in many caſes words are 
actionable which are not indictable. After conſideration, 
Pratt Ch. J. delivered the opinion of the court, that 
though raſcal and villain were uncertain, yet being joined 


with liar, and ſpoken of a juſtice of the peace, they di 


import a charge of acting corruptly and partially, and 
therefore there ought to be judgment for the plaintiff. 
Str. 617. L. Raym. 1396. 

Afterwards, T. 15 G. 2. Kent and Pocock. Theſe words 


ſpoken of a juſtice of the peace in the execution of bis 


office, and relating thereto, were held actionable, viz. 
Ar. Kent is a rogue ; according to the aforeſaid caſe of 
Alion and Blagrave. Str. 1168. ey” 

E. 7 G. K. and Reuel. The defendant was indidted, for 
ſaying of Sir Edward Lawrence a juſtice of the peace, in 
the execution of his office, You are a rogue and a liar. It 
was moved, after verdict for the king, in arreſt of, judg- 
ment, that though the juſtice might have committed him 
for the contempt, yet the words are not indictable, ſince it 
is not to be preſumed they would provoke the juſtice to a 


breach of the peace, which is the reaſon why indiftments 
have been held to lie for words. Rut by the court, The 


allowing he might be committed, ſhews they were indict- 
able. It is true, the juſtice may make himſelf judge and 
puniſh him immediately ; but ſtill, if he thinks proper to 
proceed Jeſs ſummarily by way of indictment, he may. 
The true diſtinction is, that where the words are ſpoken 
in the preſence of the juſtice, there he may commit; 
but where it is behind his back, the party can be only in- 
dicted for a breach of the peace. Judgment for the king. 
Str. 420. 5 | go 4 
T. 14 C. 2. K. and Pocock. An information was moyed 
for againſt the defendant, on account of words ſpoken of 
Mr Kent a juſtice of the peace. And the affidavit ſtated, 


that in a converſation about a warrant granted by Mr 


Rent, the defendant aſked, if Mr Kent was a ſworn juſtice ; 
and being anſwered, to be ſure he was, elſe he would not 
act, the defendant replied, J he is a ſworn juſtice he is a 


rogue, and a forſworn rogue. To this it was objected, that 
the words were not ipoken to him in the execution of his 


office, but only in relation to what he had formerly done; 


| And by the court, There ought to be no information; it 
is not the ſame inſult and contempt, as if ſpoken to him in 
the execution of his office, which would'make it a matter 


indictable. Str, 1157, 


3 Nevertheleſs, 


Juſtices of the peace. 
Nevertheleſs, according to the diſtinction in the afore- 
ſaid caſe of Aſion and Blagrave, although an information or 


indidment might not lie, yet it doth not follow but that 
the words were actionalle; and ſo it ſeemeth to have been 


held in the caſe laſt but one abovementioned, of Kent and 


Pocock, which ſeemeth to have been no other than an act iaa 
brought for this very ſame offence, after it had been de- 
termined that an information would not lie. | 
In the next place; he is not puniſhable at the ſuit of 
the party, but enly at the ſuit of the king, for what he 
doth as judge, in matters which he hath power by law to 
hear and determine without the concurrence of any other; 
for regularly no man is liable to an action for what he doth 
as judge: But in cafes wherein he proceeds miniſterially, 
rather than judicially, if he acts corruptly, he is liable tp 
an action at the ſuit of the party, as well as to an infor- 
mation at the ſuit of the king, 2 Haw. 85. : 
And more explicitly, ia the caſe of the king againſt 
Young and Pitts, eſquires, juſtices of the peace for Wilt- 


fire, E. 31 G. 2. which was upon an information moved 


for againſt the juſtices, for arbitrarily and unreaſonably re- 
fuſing to grant an alehouſe licence; lord Mansfield Ch. J. de- 
clared, that the court of king's bench hathno power or claim 
to review the reaſons of juſtices of the peace, upon which 
they form their judgments in granting licences, by way of 
appeal from their judgments, or over-ruling the diſcretion 
in that behalf intraſted to them. But if it clearly ap- 
| pears, that the juſtices have been partially, maliciouſly, 


or corruptly influenced in the exerciſe of this diſcretion, 


and have (conſequently) abuſed the truſt repoſed in them, 
they are liable to proſecution, by indictment, or informa- 
tion; or even, poſſibly, by action, if the malice be ver 
groſs and injurious. If their judgment is wrong, yet their 
Heart and intention pure, God forbid that they ſhould be 
puniſhed. And he declared that he ſhould always lean 
towards favouring them; unleſs partiality, corruption, or 
malice ſhall clearly appear. Mr. Juſtice Deniſen alſo ex- 
preſsly allowed the diſcretionary power of the juſtices in 
granting licences, without appeal from their judgments, 
or having their juſt and honeſt reaſons reviewed by any 
body. But yet, an improper and unjuſt exerciſe of their 
_ diſcretion, he ſaid, ought to be under controul. But ic 
muſt be a clear and apparent. partiality or wilful miſbs- 
haviour, to induce the court to grant an information: Not 
a mere error in judgment. Mr. Juitice Fæſier concurred 


in the ſame general principles. And Mr, Juitice Hilmat 
VoL. III. 1 was 
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was alſo very explicit, that the ſole diſcretion of granting 
licences is in the juftices of the diviſion. Which being ſo, 
the rule is invariable, that this court will never interpoſe 
to punith a eee the peace for a mere error in 
judgment. Therefore, even ſuppoſing the juſtices in the 
preſent caſe to have been miſtaken from beginning to end; 
yet there is no ground, from any of the affidavits, to infer 
any partiality, malice, or corruption. And the court, 
being unanimouſly of opinion, that the juſtices had acted 
in this affair with candour and impartiality, diſcharged 
the rule to ſhew cauſe, with coſts, Burrow, Mansfield. 
PRA Ga in the caſe of the King and Cox, E. 32 G. 2. On 
ſhewing cauſe why an information ſhould not be granted 
againſt the defendant being a juſtice of the peace, for re- 
"Fuſing to receive an information againſt a baker for exer- 
ciſing his trade on a Sunday; the court declared, that they 
would never grant an information againſt a juſtice for a 
mere error in judgment: But in this caſe they were of 
opinion that the juſtice had acted right in refuſing ; and 
they ordered the rule to be diſcharged, with coſts. ' Burrow, 
Mansfield. 78 5. | e 
And finally, in the caſe of the King againſt Palmer and 
Baine, eſquires, and others, E. 1 G. 3. Upon ſhewing 
cauſe why an information ſhould not be granted againſt 
| two juſtices of the peace and others, for a miſdemeanor, 
relating to the conviction of a poacher, and the circum- 
ſtances attending it; the court thought proper, on conſi- 
detation of the affidavits, to diſcharge the rule, as to all 
the defendants; with coſts to be paid to the juſtices, but 
without colts as to the others. And they were, upon this 
occaſion, moſt explicit in their declaration; that even 
Where a juſtice acts illegally (which however was not the 
preſent caſe), yer if he has acted honeftly and candidly, 
Without oppreſſion, malice, revenge, or any bad view or 
ill intention whatſoever, the court will never puniſh him 
in this extraordinary courſe of an information; but leave 
the party complaining to their ordinary legal remedy or 
method of proſecution, by cin or by indiciment. Burrow, 
Mansfield. 1162. e Wd 2 
And the juſtice ſhall not be liable to be puniſhed both 
Ways, that is, both criminally and civilly ; but before the 
court will grant an information, they will require the 
party to rehnguith his civil action, if any ſuch is com- 
menced. Aud even in the caſe of an inditment, and 
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Juſtices ok the peace. 


general (on application made to him) will grafts noli 
proſegui upon ſuch indictment, if it appear to him that 
the proſecutor is determined to carry on a civil action 


at the ſame time. Burrow, Mansfield. 519. K. and Field- 
"hg. I. 43 $39 2. 3 ren eE a4 88 


In the next place, by the 7 J. c. 5. it is enacted, that 


if any action ſhall be brought againſt a juſtice for any thing 
done by virtue of his office, he may plead the general iſſue, 
and give the ſpecial matter in evidence; and if he recovers, 


he ſhall have double coſts. 


but in the county where the fact was committed! 
And moreover, by the 24 G. 2. c. 44. it is enacted, that 
no writ ſhall be ſued out againſt, or copy of any procefs at 


And by the 21 J. c. 12. ſuch action ſhall not be lad, | 


the ſuit of a ſubject ſhall be ſerved on any 1 
| 


thing done by him in the execution of his office; unt 


notice in writing ſhall have been given to him, or left at 
his uſual place of abode, by the attorney for the party, one 


month before the ſuing out, or ſerving the ſame; contain- 


ing the cauſe of action, and indorſed with his name and 
place of abode; for which he ſhall be intitled to a fee ef 
20s, and no more. /. 1. | | | 441 


And unleſs it is proved upon the trial, that ſuch notice 


was given, the juſtice ſhall have a verdict and coſts. 


And the juſtice may at any time, within one month after 


ſuch notice, tender, amends to the party complaining, or to 


*his attorney; and if the ſame is not accepted, he may plead 
ſuch tender in bar to the action, together with the plea of 
not guilty, and any other plea with leave of the court; 


and if upon iſſue joined, the jury ſhall find the amends 

458 ſufficient, they ſhall give a verdict © 
for the defendant ; and in ſuch caſe, or if the plaintiff ſhall 
be nonſuit, or diſcontinue, or if judgment be given for the 
defendant upon demurrer, the juſtice ſhall be intitled to 
the like coſts, as if he had pleaded the general iffue only. 


tendered to have 


And if the jury ſhall find that no amends, or not ſufficient, 
were tendered, and alſo againſt the defendant on ſuch 


other plea, they ſhall give a verdict for the plaintiff, and 
"ſuch damages, as they ſhall think proper, which he ſhall 


recoyer with coſts, 45 e | . 
And if the juſtice ſhall neglect to tender amends, or ſhall 


have tendered inſufficient, before the action brought, he 


may, by leave of the court before iſſue joined, pay into 
court ſuch ſum as he ſhall ſee fit; whereupon ſuch pro- 
ceedings and judgment ſhall be had, as in other actions 
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whore the defendant is allowed to pay money into court. 


plaintiff on trial, of any cauſe of action, except ſuch as 
is contained in the notice. /. 5. | | 1 85 

And no action ſhall be brought againſt any conſtable or 
other officer, or any perſon acting 3 his order and in his 
aid, for any thing done in obedience to the warrant of a 
juſtice, until demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the fame, of the 
peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for ſix days after ſuch demand: And 
if after compliance therewith, any ſuch aCtion ſhall be 
brought, without making the juſtice, who ſigned the 
warrant, defendant; on producing and proving ſuch 


4. | | 
And no evidence ſhall he permitted to be given by the 


warrant at the trial, the jury ſhall give their verdict for 


the defendant, notwithſtanding any defect of juriſdiction 


inthe juſtice. And if ſuch action be brought jointly againſt 


Their puniſm- 
ment. 


the juſtice and conſtable, on proof of ſuch warrant the 


Jury ſhall find for the conſtable : And if the verdict ſhall 


be given againſt the juſtice, the plaintiff ſhall recover his 
coſts againſt him, to be taxed in ſuch manner by the pro- 


per officer, as to include ſuch coſts as the plaintiff is liable 
to pay to ſuch defendant, for whom ſuch verdict ſhall be 
found, /. 6. | . 5 

And morcover, no action ſhall be brought againſt any 
Juſtice for any thing done in the execution of his office, 
unleſs commenced within fix months after the act com- 
mitted. /. 8. ' * | 

2. On the other hand, it is enacted likewiſe, by the laſt 
mentioned ſtatutes, that where the plaintiff in ſuch action 
againſt a juſtice, ſhall obtain a verdict, and the judge ſhall 
in open court certify on the back of the record, that the 
injury for which ſuch action was brought, was wilfully and 


maliciouſly committed, the plaintiff ſhall have double coſts. 


24 C. 2. c. +4. / 75 . | 

Moreover, it a juſtice will not, on complaint to him 
made, execute his office, or ſhall mifbehave in his office, 
the party grieved may move the court of king's bench for 
an information, and afterwards may apply to the court of 
Chancery to put him out of the eommiſſion. Crom. 7. 
2 Ath. 2. þ | 

But the moſt uſual way of compelling them to execute 
their office in any eaſe, is by writ of mandamus out of the 


King's bench. 
| And 
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Juſtices of the peace, 


And in actions brought againſt the juſtices, (for miſde- 
measor in the execution of their office), they are obliged 
to ſhew the regularity of their convictions ; and the infor- 
mations laid before them,. upon which the convictions are 
grounded, muſt be produced and proved in court. Sf. 
Caf. V. I. p. 352. Hill and Bateman. 12 C. 8 | 

In the caſe of the King and Symonds, E. G. 2. An 
information was moved for againſt the defendant, for 
aſſaulting and beating the mayor of Yarmouth, being 2 
juſtice of the peace, in the execution of his office. On 
ſhewing cauſe, the queſtion was, Whether the defendant 
could juſtify, the mayor having ſtruck him firſt. By lord 
 Hardwicke chief juſtice: He may juſtify it; for though a 
magiſtrate is protected by the law whilſt he is in the 
execution of his office, yet in this inſtance he hath 
forfeited that protection, by beginning a breach of the 
peace himſelf. Caſes in the time of Lord Hardwicke, 
2 | | 
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By the 18 G. 2. c. 20. If any perſon ſhall act as juſtice 
without a quglification of 1001] a year, and without 
making oath at the ſeſſions, as before is mentioned; he 
ſhall forfeit 1001, half to the poor, and half to him that 
ſhall ſue, with full coſts. 1 


Other matters relating to the very extenſive office of 
this magiſtrate, may be found under their proper heads, 
in almoſt every title of this book, | | 


Labourers. See Servants. _ 
| Landlord and tenant, See Diſtrels:, 
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IE land tax hath ſucceeded into the place of the 
"| ancient fifteenths and ſubſidies: And the land tax 
acts are framed in many reſpects after the manner of the 
ancient ſubſidy acts. ae La 

We meet with the payment of fifteenths as far back as 
the ſtatute of Magna Charta; in the concluſion of which, 


the parliament grant to the king, for the conceſſions by 


him therein made; a fifteenth part of all their moveable 
Th taxation was originally ſet upon the ſeveral indivi2 
Auals. Afterwards, to wit, in the eighth year of Edward 
the thi:d, a certain ſum was rated upen every town, by 
commiſſioners appointed in the chancery for that purpoſe, 
in like manner as commiſſioners are now appointed by the 


— 


* 


ſeveral land tax aQs for cafrying the ſaid acts into execus 


tion; which commiſſioners rated every town at the fifteenth 
part ef the value thereof at that time, and their taxation 
was recorded in the exchequer: And the inhabitants rated 


themſelves proportionably for their ſeveral parts, to make 


up the general ſum upon the whole townſhip. Phis 
Fſteenth amounted in the whole to 29, ], or near there- 
abouts. Acod : 691 1 | 


But as the neceſſities of government multiplied, and 


the values of things increaſed, this fifteenth was inſuffi- 
cient for the occaſions of the public; and thereupon the 
number of fifteenths was augmented to two or three fif- 
teenths. Which ſtill proving defective, another and quite 
different taxation was ſuperadded, namely the /ul/idy ; 
which was an aid to be levied of every ſubject of his 


lands or goods, after the rate of 4s in the pound for 
lands; and 288 d for goods, And accordingly, in the 


ancient ſubſidy acts, there is firſt a grant of ſo many ff- 
teenths, and then the grant of a ſub/iay. . 
Theſe fiſteenths were certain, as hath been ſaid, from the 
time of the eighth of Edward the third; but the ſibſidy 
was uncertain, and amounted anciently to about 70,0001 ; 
and a ſublidy of the clergy at the ſame time (includin 


the monaſteries) was 20,609). In the 8 Eliz. a ſubſidy 


amounted to 120,000 1. In the 40 Fiz. it was not above 
78,0001. Afterwards it fell to 50,0001; and by reaſon 
of a looſe and uncertain way of aſſeſſing the ſame, kept 


continually 
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continually decreaſing, until the parliament found it ne- 
ceſſary to change the method of taxation, and in the time. 


of the long parliament certain ſums were fixed upon the 


ſeveral counties ; which courſe of taxation ſtil] continues. 


2 Inſt. 77. 4 Inſt. 33, 34. Hume's Hiſt, of Eng. vol. 5. 


þ. 226, 7. Gilb. Excheg. ch. 14. 


The land tax acts are annual, but with little variation. 


The ſubje& matter thereof, according to the natural order, 


of the buſineſs, diſtributes itſelf under the following 
heads : | | | 


I 7 be firſt meeting of the commiſſioners, for ſuing 


precepts to return aſſeſſors. 

I. The ſecond meeting: Charge to the aſſeſſors, and 
therein concerning the manner of laying the 
aſſeſſment. 


III. The third meeting: Signing the aſſeſment, with 


Doarrant to collect. $7! 
IP. Fourth meeting: The appeal. 
V. Collecting. 1 
VI. Collector paying to the receiver general. 
VII. Receiver paying into the exchequer. 
VIIT. Duplicates to be tranſmitted, 
IX. General penalty on officers not doing their duty. 
A. Tzdemnity of efficers in doing their duty. 


F The firſt meeting of the commiſſioners, for iſſuing 
precepts to return aſſeſſors. 


1. No perſon ſhall be capable to act as commiſſioner in 


Qualification if 


any county or riding at large (the counties of Merioneth, <ommithon:ce. 


Cardigan, Carmarthen, Glamorgan, Montgomery, Pembroke, 
and Monmouth excepted) unleſs he be ſeized of lands, tene- 
ments, or hereditaments, being freehold, copyhold, or 
leatehold, over and above all ground rents, incumbrances 


and other reſervations, payable out of or in reſpect of ſuch 


leaſehold eſtates, which were taxed or did pay, in the year 
next before, in the ſame county or riding, for the value of 
Iool a year of his own eſtate. 3 TD 

But this ſhall not extend to commiſtioners being inhabit- 
ants of cities, boroughs, towns corporate, or cinque ports, 
or the inns of court or chancery. | 


94 a ; And 
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To take the 


Time and place 
of meeting. 


Subdividing. 


Recei rer gene- 
ral, who, 


Commiſſioners 


ts ſet down the 


ſum: og'each, 
vie? 


Land tax. 

And no attorney or ſolicitor, or perſon practiſing as ſuch, 
ſhall act as commiſſioner, without having 1001 a year as 
above. Nor ſhall any receiver general, or collector of any 
aid granted to his majeſty, act as commiſſioner, 

And if any commiſſioner diſabled ſhall prefume to act, 
he ſhall forfeit 501 to him who ſhall ſue (in fix months, 
. | | | 1 

And if there is not a ſufficient number of qualified com- 
miſſioners within any city or place for which commiſſioners 
are particularly appointed, the commiſſioners of the county 
may act therein. | | 


2. And no commiſſioner ſhall act, until he hath taken 
- the oaths of allegiance, ſupremacy, and abjuration, which 


ſhall be adminiſtred to him by two or more cemmiſſioners, 
on pain of 200] to the king. 

3. And they ſhall meet at the moſt uſual and common 
places of meeting, on or before April 30. 

4. At which firſt meeting, they may ſubdivide them- 
ſelves, 2nd the other commithoners not then preſent, ſo as 
three or more be appointed for each diviſion ; but ſhall not 
thereby reſtrain any commiſſioners from aCting in any other 
party of the county. | 

And ſhall ſet down in writing, who, and what number 
of the commiſhoners ſhall act in each diviſion, and ſhall 
deliver a copy thereof to the receiver general. Es 

5. Which receiver general ſhall be appointed by the 
king, or in purſuance of his directions ; and ſhall have a 
ſalary allowed to him by the lords of the treaſury, not ex- 
ceeding 24 a pound. | 

And the death or removal of a receiver general ſhall be 
notified to two or more commiſſioners, by the commiſ- 
ſioners for the affairs of taxes, before the time of the firſt 
quarterly payment. jet 

And the receiver general ſhall give notice under his hand 
and (eal of his appointing a deputy (which appointment 
ſhall be alſo under hand and fea}) to two or more commitf- 
honers, in ten days after the firſt meeting, and in ten days 
atter the death or removal of a deputy. | 

6. And the ſaid commiſſioners, at ſuch firſt meeting, 
ſhall ſet down in writing the ſums to be charged on each 


— 


diviſion, in proportion to the ſums which were aſſeſſed 


thereon by the land tax act, in the fourth year of the 
reign of W. & M. N 5 


Note: There is ſaid to have been a hearing on Feb. 10. 
1746, before the barons of the exchequer, upon the que- 
tion, whether the commiffioners of the land tax, at their 


n general 


Land tar. 45 
general meeting for the city and liberty of WiAminſer, 
have power to alter the guora's in their ſeveral pariſhes, 
which was continued next day, and that the barons de- 
clared they could not depart from the 4 W. & M. and the 
parliament only could redrefs the aggrieved pariſhes. 
But where the proportion upon any diviſion ſhall ex- 
ceed 45 in the pound, by reaſon of the eſtates of papiſts 
and nonjurers having- been charged double within ſuch 
diviſion, in the 4 V. M. (the ſum raiſed in that year 
on every diviſion governing the proportions at preſent) and 
the ſaid eſtates are not now liable to pay double, by rea- 
ſon of their being in the hands of perſons who have taken 
the oaths ; in ſuch caſe, two or more commiſſioners may 
certify the ſame to the barons of the exchequer, who may 
order ſo much of the proportion upon ſuch diviſion, to be 
abated, as exceeds the full ſum of 4s in the pound upon 
the eſtates therein. | | 
7. Alſo, at fuch firſt meeting, two or more commil- Iſfving precepts 
fioners ſhall direct their ſeveral or joint precepts (A) to = allei- 
ſuch inhabitants, high conſtables, petty conſtables, bai- mg 
liffs and other officers and miniſters, and ſuch number 
of them as they ſhall think moſt convenient, to be pre- 
ſentors and affeflors, requiring them to appear before the 
] ſaid commiſſioners, at ſuch time and place, not exceed- 
ing eight days after the date of ſuch precept, as they 
ſhall appoint, | x b 
I They ſhall alſo appoint aſſeſſors and collectors in pri- f 
- vileged and extraparochial places. _— 
| But no perſon in a city, borough, or town corporate, | 
e ſhall be compelled to be an aſſeſſor or collector out of the | 
- limits thereof. 


” > w 


1 I. The ſecond meeting: Charge ta the afeeſſors, and 
t therein concerning the manner of laying the | 
5 


aſſeſſment. a” 
| 


1. Aſſeſſor not appearing, without lawful excuſe to be Aſſeſſor not ap- 

X made out on the oath of two witneſſes ; or appearing, and Praring- 
= refuſing to ſerve, ſhall forfeit to the king, not more than 
| 51, nor leſs than 40 8. | 
e 2. The commiſſioners ſhall openly read, or cauſe to be Charze to the | 

read to the aſſeſſors, the ſeveral rates, duties, and charges, *## rs. | 
. and openly declare the effect of their charge unto them, and 
— how and in what manner they ought to make their af- 
r ſeſſmients, and how ta proceed in the executian of the act. 
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Aſſeſſment on 


Land tax. 
Which ſhall be in the manner following; that is to ſay, 
3. Towards railing the ſums required (ſuppoſing tht 


perſonal eſtates. tax to be laid at 48 in the pound for that year), the 


Oa real eſtates, 


Rent charge, 


charge upon perſenal eſtates ſhall be thus: viz. All per- 
ſons having an eſtate in goods, wares, merchandizes, or 
other chattels, or perſonal eſtate whatſoever, within Great 
Britain or without, belonging to or in truſt for them, ſhall 
pay 45 in the pound, according to the true yearly value 


thereof; that is to ſay, for every 1001 of ſuch ready 


money and debts, and for every 1001'worth of goods, 
208; and after that rate for every greater or leſſer quan- 
tity, Excepting and deducting thereout ſuch ſums as 
they bona fide owe, and ſuch debts as the commiſſioners 
ſhall judge deſperate; and except ſtock upon lands and 
houſhold ſtuff, and debts and loans owing from his majeſty. 


Every perſon having any publick office or employment 


and their ſubſtitutes ſhall pay 4s for every 20s of their 
ſalaries, Except military officers in the army or navy. 

Every perſon having an annuity or penſion out of the ex- 
chequer, or out of any branch of the revenue, or to be 
paid by any perſon whatſoever, ſhall pay 48 for every 
20s; except ſalaries charged upon lands which pay to 
the full, and except annuities eſpecially exempted by act 
of parliament. And except annuities paid to ſuperannuated 
commiſſion or warrant ſea officers, or to the widows of ſea 
officers ſlain in the ſervice of the crown. And except 
money lent, or advanced to the government, on. the ſecu- 
rity of the act. And except turnpike tolls, and the ſala- 
ries of turnpike officers. | 

4. The charge upon real eſtates ſhall be as follows : — 
T hat the entire ſum may be raiſed, all manors, meſſuages, 
lands and tenements ; all quarries, mines of coal, tin and 
lead, copper, mundick, iron, and other mines, iron mills, 
furnaces, and other iron works ; falt ſprings, and ſalt 
works; all allom mines and works; all parks, chaſes, 
warrens, woods, underwoods, coppices ; all fiſhings, 
tithes, tolls, annuities, and all other yearly profits; and 


all hereditaments 'what{oever—ſhall be charged with as 


much equality and indifference as poſſible, by a pound 
rate, to make up the ſeveral ſums charged by the act on 


each county or place. | 
5. Where manors, meſſuages, lands, tenements, tithes, 


and hereditaments are incumbered with rent charges, an- 


nuities, fee-farm rents, rent ſervice or other rents there- 


upon reſerved or charged, the owners thereof may detain 
out of the payment of the (ame, a proportionable ſhare of 
3 Oo | the 
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the land tax; provided that ſuch rent or annual pay ment” 
amount to 208 a year or more. 440" 

6. Receivers of fee-farm rents, or other chief rents 8 farm rents 
to the king, or to any perſon claiming by grant or purchaſe & che crown, 
from him "(by which are meant ſuch ſee- farm rents only, 
as are anſwerable to the king, or have been purchaſed from 
the crown by virtue of the ſtatutes of 22 C. 2. c. G., and: 

22 C23 C. 2. c. 24. or one of them, and which before 
March 25, 1693, were not payable to any college, hoſ- 
pital, reader in the univerſities, or other perſon exempted) 
ſhall allow 4s for every pound of the ſaid rents, and ſo 
proportionably tor any greater ſum than 10s, to the party: 
paying the ſame; on pain of 201 to the party grieved, 
with full coſts. Provided that ſuch deduction or allow- 
ance do not exceed the ſum aſſeſſed on the whole eſtate out 
of which ſuch purchaled fee- farm rent iſſues. 

7. But nothing herein ſhall charge any college or hall Charities ex- 
in Oxford'or Cambridge, or the colleges of Mindſor, Eaton, pte. 7 
Minton, or Weſtminſter, or the corporation of the governors 
of the charity for the relief of the poor widows and chil- 
dren of clergymen, or the college of Bromley, or any hoſ- a 
pital for or in reſpe& of the ſites of the ſaid colleges, halls, ks 
or heſpitals, or any of the buildings within the walls or | 
limits of the ſame; Or any maſter, fellow, or ſcholar, or 
exhibitioner of any ſuch college or hall, or any reader, 
officer, or maſter of the ſaid univerſities; colleges, or halls, 
or any maſters or uſhers of any ſchools; for or in reſpect 
of any ſtipends, wages, rents, profits, or exhibitions what- 
ſoever, ariſing or growing due to them in reſpect of the 
ſaid ſeveral places or employments: Or any of the lands 
which before March 25, 1693, did belong to the ſites of 
any college or hall, or to Chiſt's hoſpital, St. Bartholomew, 

Bridewell, St. Thomas, and Bethlehem hoſpitals in London 
and Southwark; or any otherthoſpitals or alms-houſes, in 
reſpect of any rents, or 'revenues, which before March 
25, 1693, were payable to them, being to be received 
and diſburſed for the immediate uſe and relief of the poor 
of the ſaid hoſpitals and alms-houſes only. 

But this thall not diſcharge any tenants of any houſes or 
lands belonging to the ſaid colleges, halls, or hoſpitals, 

-alms-houſes, or ſchools, who by their leaſes or other con- 
tracts are obliged to pay and OP all rates, taxes, and 
impoſitions. 
In general, all ſuch lands, revenues, or rents 1 
ing to any hoſpital or alms-houſe, or ſettled to any chari- 
table or pious uſe, as were aſſeſſed in the 4. & A. ſhall. 
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Pore exempted. 


Who ſhall aſſeſa 
the aſſeſſors, 

In what places 
or divifions per- 
ſens ſhall be aſ- 
leſled. 


Land far. 
be liable; and no other lands, revenues, or rents, then be- 
longing to any hoſpital or alms-houſe, or ſettled to any 


charitable or pious uſe, ſhall be charged, taxed, or aſſeſſed. 
And if there ſhall be any queſtion, how far any lands 


ar tenements, belonging to any hoſpital or alms-houſe, 


not exempted by name, ſhall be liable, the ſame ſhall be 
finally determined at the appeal. 8 on 

[But lands given to charities ſince the 4 W. M. ſhall 
not be exempted, becauſe the ſums upon the ſeveral divi- 
fions being now charged as they were in that year, if any 
lands, not then exempted, ſhould now by being appro- 
priated to charities or otherwiſe become. exempted, this 
would lay a greater burden upon all the reſt. But chari- 


ties then exempted do lay no greater burden upon the reſt 


now, becauſe they were not charged in the general ſum 
upon the diviſion at that time. And ſuch charities were 
exempted all along in the ſubſidy acts before.] 

8. No poor perſon ſhall be charged with, or liable to 
the pound rate, whoſe lands, tenements, or hereditaments 
are not of the full yearly value of 20 8s in the whole. 

9. The commiſſioners fhall aſſeſs the aſſeſſors. 

10. And all places, cenſtablewicks, diviſions, and al- 
lotments, ſhall be aſſeſſed in ſuch county, hundred, rape, 
wapentake, conſtablewick, diviſion, place, or allotment, 
as they have been uſually aſſeſſed in. | 

Every perſon, whether he hath a certain place of reſi- 
denee or not, ſhall be rated for his perſonal eſtate, at the 
place where he is reſident at the time of the execution of 
the at: And if he is out of the realm at the time of the 
aſſeſſment, he ſhall be rated at the place where he was 
laſt abiding in the realm. | 

H. 7 G. Purrett and Weeks. At Taunton aſſizes, before 
Price, baron of the exchequer. The plaintiff was an ex- 
eiſeman, and lived in the county of Devon, and executed 
his office in ſeveral pariſhes in that county, and alſo in a 
pariſh that extended into Somerſetſpire. And the commiſ- 


fioners of that county, apprehending they had a concur- 


rent power with the commiſſioners of Devon, to_tax him 
for his ſalary, on account that he executed his office in 


.their county, they tax him accordingly, and for want of 


payment diſtrain. For which, treſpaſs was brought; and 


ruled, that it well lay; for though he rides about to the 


publick houſes in that county, yet he muſt be ſaid to keep 


his office in the town where he lives and hath his books, 


and there he was only taxable. Str. 417, 


And 
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LTand tax. 
And every houſholder ſhall, on demand of the aſſeſſors, 
give an account of the names and qualities of ſuch perſons 
as ſhall ſojourn and lodge in their houſes: on pain of 51 to 
be recovered as the other penalties. | | 
In a city or town corporate, perſons having their houſe in 


one pariſh or ward, and goods in another, ſhall be aſſeſſed 


for the whole where they inhabit. 
But if a perſon hath goods in any other county than where 
he is reſident, or had his laſt reſidence ; he may be aſſeſſed 
for ſuch goods in the county where they are, | 
Members of parliament ſhall be aſſeſſed for their perſonal 
eſtate, at their manſion houſes, or places where they moſt 
uſually reſide during the interval of parliament. | i 


OHfcers ſhall pay for the profits of their offices or em- 


ployments, where the office is executed; and not where 
the ſalary is payable: But all other penſions, ſtipends, and 


annuities (not charged upon lands) ſhall be aſſeſſed where | 


they are payable. | 22 
Officers in the receipt of the exchequer, and other pub- 
lick offices, ſhall, on requeſt of the aſſeſſors, deliver gratis 
true liſts or accounts of all penſions, annuities, ſtipends, 
or other annual payments, and all fees, ſalaries, and other 
allowances; and if the tax thereupon ſhall not be after- 


wards paid, it ſhall be ſtopped in ſuch offices, and an 


account thereof ſhall be given to the colleQors. 

And deputies in office ſhall pay for their principals. 

[By the 32 G. 2. c. 33. relating to the duty upon offices, 
it is provided, that in all future aſſeſſments to the land 
tax, ſuch officers ſhall not be aſſeſſed at an higher rate to 
the land tax, than they were in the year 1758. ] | 

If a perſon, having two places of refidence or otherwiſe, 
ſhall be doubly charged for any perſonal eſtate; office, or 
otherwiſe; then on certificate of two commiſſioners for 
the place of his laſt perſonal refidence, under hand and 
ſeal, of the ſum charged upon him there, and on oath 


made of ſuch certificate before a juſtice of the place where 


the certificate ſhall be made, the perſon ſo doubly charged 

ſhall be diſcharged elſewhere. | 
If any perſon who ought to be taxed for his perſonal 
eſtate, ſhall, by changing his place of reſidence, or by 
any other fraud or covin eſcape from, the taxation, and 
the ſame be proved before two commiſſioners or one ju- 
ſtice where ſuch perſon reſideth, within one year after 
ſuch tax made, he ſhall pay treble, to be levied on his 
lands and goods, on certificate thereof made into the ex- 
chequer by ſuch juſtice or commiſſioners, | 
| Every 
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Every perſon ſhall be aſſeſſed for lands where they lie, 


and not elſewhere. 

And ſuch tax ſhall be paid by the tenant, who ſhall 
deduct it out of his rent: and if any difference ſhall ariſe 
between landlord, and tenant, the commiſſioners, or two 
of, them, ſhall ſettle the ms? | 

But contracts between landlord and tenant, or other 

perſons, about paying taxes ſhall not be avoided thereby. 


Foreign mini- II. The tax on foreign miniſters houſes ſhall be paid 
gers. f the landlord. 

Papifts and nen- 12. Every papiſt, or reputed papiſt, being 18 years of 
Juro1s. age, and upwards, who ſhall not have taken the oaths 


"of allegiance and ſupremacy, 1 V. c. 8. ſhall pay double; 
unleſs he take the ſaid oaths, before two commiſſioners 
In ten days aſter the firſt meeting. 
Alſo every perſon (Whether papiſt or not) deing 18 
'years old and upwards, and not having taken the ſaid 
"oaths, and upon ſummons under hand and ſeal of two 
commiſſioners, refuſing to take them, or neglecting to 
appear, ſhall pay double in like manner, 

But quakers refuſing to take the oaths, ſhall not pay 
double, if they ſhall make and ſubſcribe the declaration 
of fidelity in the act of 1/7. c. 18. 


Appeintiag s 1 155 And at and after the charge given, the commiſſion- 


time to bring in ers 


all take care, that Wa be iſſued forth, and di- 
their atteliments, 


reed to two at leaſt of the moſt able and ſufficient inha- 
bitants, appoint; ng and requiring them to be aſſeſſors (B); 
and ſhall al ſo therein appoint a day and place for the ſaid 
aſſeſſors to appear before them, and to bring in their 
aſſeſſments in writing. oy 


1 T he third. e Sinking the of ment, with 
warrant to collett, 


Penalty on the I. The aſſeſſor, after he is appointed, neglecting or re- 

n 1 r not ap- fuſing to ſerve, or not appearing at ſuch third meeting, 

* without lawful excuſe, to be proved on oath of two wit- 
neſſes, or not performing his duty, ſhall forfeit to the 
king any ſum not exceeding 401, to be levied as the rates, 
and charged to the receiver general. 

Duplicates to be 2. At ſuch third meeting, the aſſeſſors ſhall deliver two 

gelyered ia, duplicates of the aflc{iment in writing, ſigned by them, 
to the commiſſioners, 

Colledors names 3. And ſhall then alſo return the names of two or more 

bs de leut cd. able and ſufficient Pc: ſons, living within the places where 


2 | "8 they 


wed 4 


they ſhall be chargeable reſpectively, to be collectors; for 
whom the pariſh or place ſhall be anſwerable. | 

4. Then three or more commiſſioners ſhall ſign and Signing the du- 
ſeal two duplicates of the aſſeſſments, and deliver one of Plicates. 
them to the collectors (whom they ſhall nominate and 
appoint) with warrant to the ſaid collector to collect the 
ſame. (C) 0 9 

5. And they ſhall at the ſame time give notice to the Appointing che 
collectors, at what time and place appeals may be heard appeal day. 
and determined: which ſhall be at leaſt 30 days from the | 
time of ſigning and ſealing and delivering the duplicate to 
the collectors. | | 


TV. Fourth meeting : The appeat. 


1. Every collector. ſhall, within ten days after the re- Notice of the ap- 
ceipt of the duplicates, cauſe publick notice to be given beal day to be 
in every pariſh church or chapel within his diſtrict, im- $07." _ 
mediately after divine ſervice on the Lord's day, (if any 

ſuch divine ſervice ſhall be performed therein within that 

time) of the time and place ſo appointed by the commit- 

fioners for hearing and determining appeals: And ſhall 

alſo, on the ſame day, cauſe the like notices to be fixed 

in writing on the door of ſuch church or chapel. 

2, And the collector ſhall permit the duplicates to be collector ſhall 
inſpected, at all ſeaſonable times of the day, without fee. ſuffer 8 dupli- 
3. Every perſon intending to appeal, ſhall give notice foefted, "NY 
thereof in writing to one or more aſſeſſors, that they may Appellant to give 
attend, if they think fit, to juſtify the afleſſment. _ nn 

4. And in caſe of any controverſy in apportioning the 
aſſeſſments, which concerns any commiſſioner, ſuch com- Commiſſioner 
miſſioner concerned therein in his own right, or in right we 920 
of any other for whom he ſhal] act as ſteward, agent, N 
attorney, or ſolicitor, ſhall have no voice, but ſhall with- 
draw until it be determined ; on pain of any ſum not ex- 
ceeding 201, to be levied and paid as the other fines. 

5. And where it appears by proof upon oath, that lands Relief in caſe of 
are overcharged by the pound rate, the commiſſioners at oercharge. 
the appeal may make abatement, and cauſe the ſum abated 
do be reaſſeſſed upon the whole hundred, lathe, wapen- 
take, or other diviſion where the overcharges happen, al- 

though the pound rate of 48 in the pound be thereby ex- 
ceeded; or upon any perſon therein undercharged ; ſo that 
the whole ſum charged on ſuch diviſion be fully anſwered. 

6. And appeals once heard and determined an the ap- Appeal deter 
peal day fhall be final, without any farther appeal upon mined, final, 


any 


Land tax. 


any pretenee whatſoever ; and without further trouble or 
ſuit-in law, either in the king's bench or any other court, 


V. Collecting. 


1. The collectors ſhall make demand of the parties 
themſelves if they can be found, or elſe at the place of 
their laſt abode, or upon the premiſſes charged. 

2. And if any perſon ſhall refuſe or neglect to pay te 
the collector on demand, he may levy the ſame by diſtreſs 
and ſale of the goods of the perſon ſo neglecting or re- 
fuſing: (D. E. F.) ID 

And where any refuſal, neglect, or reſiſtance ſhall be 
made, he may (calling the conſtable to his aſſiſtance) 
break open in the day time any houſe, and by warrant of 
two commiſſioners any cheſt, trunk, box, or other thing, 
where any ſuch goods are : 

Or he may diſtrain upon the meſſuages, lands, tene- 
ments, and premiſſes; and the diſtreſs ſo taken, may keep 
for four days, at the charges of the owner; and if not 
paid in four days, then the diſtreſs ſhall be appraifed by 
two inhabitants or other ſufficient perſons, and ſold by 
the collector, returning the overplus immediately (if any 
be) over and above the tax, and charge of taking, and 

keeping the diſtreſs. =; | 

And if any difference ſha] ariſe upon taking the diſtreſs, 
the ſame ſhall be determined and ended by two commil- 
Koners. 1 | 

In the caſe of the India Company and Skinner, T. 7 IV. 
The defendant pleaded the general iſſue; and upon evi- 
dence it was objected, that the warrant was to break open 
in caſe of oppoſition ; and this warrant was granted be- 
fore any default; which ought not to be, no more than a 
warrant to diſtrain for poor rates before demand made; 
for the firſt ought to be only a confirmation of the aſſeſſ- 
ment, and afterwards upon refuſal a new warrant is to be 
made for diſtreſs. And Holt Ch. J. ſaid, that ſtrictly it 
was ſo; but the practice having been, in this caſe of taxes, 
to grant ſuch a conditional warrant to diſtrain, communis 
error facit jus. Caſes of S. 250. | 23,2 

However it is ſafer not to leave the non-feaſance of the 
party to the judgment of the officers ; but firſt to iſſue 
wgrants empowering them to collect, as the act directeth; 
and then on proof of their refuſal, after ſummoning the 
party, grant a warrant to diſtrain. 


3 


3 


„ 2K Dee 


Land tax. „F 

3. If any . ſhall refuſe or neglect to pay for ten aer ene 
days after demand, or ſhall convey his goods ſo that di- TY 
ſtreſs cannot be ade, he ſhall be committed (unleſs he is 
a peer) by warrant of two commiſſioners to the common 
gaol, until payment of the money aſſeſſed, and of the 
charges for bringing in the ſame. 

4. Arrears may be levied by the preſent commiſſioners, Levying arrears, 
in the ſame manner as the preſent tax. 

And where lands or houſes are unoccupied, and no 
diſtreſs can be found thereon, the collectors for the time 
being may diſtrain at any time after; and ſhall diſtribute 
the money to thoſe who contributed to make it up. 

Where woodlands are aſſeſſed, and no diſtreſs can Tx on wood- 
be had, the collector or conſtable by warrant of two com- lands how to be 
miſſioners, at ſeaſonable times of the year, may cut and wm 
ſell wood (except timber trees) to pay the tax. 

6. If the tax upon any tithes, tolls, profit of markets, Tax on tithes, 

fairs or fiſheries, or any other annual profits, not diſtrain- tolls and _— 

able, ſhall not be paid in fix days after demand, the col- fte ee 
Ie&or, conſtable, or other officer, by warrant of two com- 

miſſioners, may ſeize and ſell ſo much thereof, wherefoever 

found, as. ſhall, be ſutkcient to pay the tax and charges 

occafioned by non- ente 


VI. Collefor paying to the receiver general. 5 
; 

I. The, callaior ſhall pay tha money received, to the ColleQtor to pay 
receiver general or his depucy, quarterly; on or before d de receivers 
June 24, Sept. 29, Dee. 25, and March 25, at ſuch time 
and place as two commiſſioners, ſhall appoint; ſo as the 
whole ſums due be anſwered by the reſpective quarterly 
pay days; and. ſo as the collector ſnall not be obliged to 
travel above ten miles from his uſual place of abode, X 

2. And if the receiver general ſhall wilfully neglect to Receiver negs 
attend at the time and place appointed, he ſhall forfeit Ns I 
1001; half to the king, and half te him who ſhall ſue, 

3- "Tha receiver general, or his deputy, ſhall give a re- Receiver to give 
ceipt gratis. | receipts, 

4. And at every time and place appointed by the com- Receiver 20 l. li- 


mifſioners for the collectors to pay the money to the ver liitsof N12 


receiver general, he ſhall deliver a liſt of the money re- e. 

ceived by him, to ſuch perſon. as two or more commif- 

ſioners ſhall under their hands appoint; on pain of for- 

feiting a ſum not exceeding 200, to be paid into the ex- 

chequer, as the fines on aſfeſſors and collectors. | | 2 
Vor. III. Le © | 85 And | 


* 


Collector mak- 


Land tax. 


Collector to have And the collectors ſhall have 3d in the pound, for 


e ecting and giving receipts, which they may detain out 
of the laſt payment. | | 
6. If the collector ſhall keep in his hands any part of 
the money by him collected, longer than the time limited, 
or ſhall pay any part of it to any other perſon than to the 
receiver general, or his deputy, he ſhall forfeit 401. 
And if any collector ſhall refuſe or neglect to pay any 
ſum by him received, or ſhall detain in his hands any mo- 
ney by him received, and not pay the ſame as the act di- 
rects, -two commiſſioners may impriſon him, or may ſeize 
his eſtate as well freehold as copyhold, and all other eſtates 
both real and perſonal, to him belonging, or which ſhall 
come to his heirs, executors, or adminiſtrators. Which 


ng cetault. 


ſaid commiſſioners may appoint a general meeting of the 


commiſſioners, and ſhall give public notice thereof at 
leaſt fix days before: And the commiſſioners at'ſuch ge- 
neral meeting may ſell ſuch eſtates, or any part thereof, 
for payment, : | 
And the commiſſioners at any general meeting may ſum- 
mon collectors, who have fraudulently converted land tax 
money to their own uſe, and cauſe them to pay the ſame, 
to make up the deficiency if: there is any in that place; 
and if there is no deficiency, then to diſcharge ſo much cf 
the proportion charged on ſuch place, as that money doth 
amount to: And if ſuch collector ſhall neglect or refuſe 
ſo to pay, the commiſſioners may impriſon him, and ſeize 
and ſel] his eſtate for payment. | 


And perſons diſtraining upon collectors, may keep in 


their hands ſo much charges for making and keeping, or 
otherways relating to the diſtreſs, as two commiſſioners, 
who ordered the diſtreſs ſhall judge reaſonable. | 
7. And in caſe of failure in payment, the receiver ge- 
neral ſhall. certify the ſame into the exchequer; and the 
plwẽace or perſons neglecting ſhall be liable to proceſs. 
Deficiency to be 8. If the full proportion upon any diviſion ſhall not be 
reattelied, fully affefſed, levied and paid; or if any ſhare- thereof 
| ſhall be aſleſſed upon any perſon not able to pay, or upon 


Receiver to cer - 
tity defaults. 


any empty or void houſe or land, where it cannot be col- 


lected or levied ; or, if through wilfulneſs, neglect, miſ- 
take, or accident, the aſſeſſment ſhall not be paid to the 


receiver general or his deputy: the ſame ſhall be reaſſeſſed 


upon ſuch diviſion. 
Receiver falſely 


mn arrear who have paid, he ſhall forfeit treble damages to the 


party, and double the ſum unjuſtly certified, to the king. 
: | 3 \ And 


9. If the receiver general ſhall return any perſons in 


0 ‚— uae. A noone Mt 
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And no receiver ſhall return any place in arrear, after | 


three years ; but the ſame ſhall be a debt on him and his. 
ſecurities. 


VII. Receiver Paying into the en vchequer. 


1. No receiver general, or any of his agents, ſhall Receiver robbed, 
maintain an action againſt the hundred, on account of 
being robbed in carrying the money; ales they be toge- 
ther in company, and in number three at the 136 
2. And the receiver general, within 20 days after reg, Paying into the 
ceipt, ſhall pay the money into the exchequer. ee , IEEE 
Which if he ſhall pay otherwiſe than into the exche- 
quer, or not within the time limited ; he ſhall forfeit 5981, 
to him who ſhall ſue. EET 


+ 


VIII. Duplicates to be tranſmitted. (4a + 


1. The commiſſioners on or before Aug. 8, or in 20 Duplicates to e 
days after (all appeals being firlt determined), mall cauſe to . = 
be delivered to the receiver general or his deputy a ſche- neral, and into 
dule or duplicate in parchment under their hands and ſeals, the exchequer, 
containing the whole ſum aſſeſſed upon each pariſl& or 
place; and ſhall tranſmit a like ſchedule or duplicate into 
the king's remembrancer's office in the exchequer; for 
which the remembrancer, or his deputy, ſhall give a re- 
ceipt gratis, on pain of 101. 

And in the ſchedules to be tranſmitted into the king's 
remembrancer's office, the commiſſioners ſhall diſtinguiſn 
and ſet down the groſs ſum charged in any diviſion for 
double taxes, that it may be known how much the double 
taxes amount to in ſuch diviſion. 

2. And by the 18 G. 2. c. 18. which requires that. no To the clerk of 
perſon ſhall vote in the election of a knight of a ſhire, e peace. 
for any lands which have not been aſſeſſed to the td 
tax for 12 calendar months next before, it is enacted, 

That the commiſſioners or 3 of them ſhall ſign and ſeal 

a duplicate of the copies of the aſſeſſments to be delivered 

to them by the aſſeſſors, after all appeals determined, and 
cauſe the fame to be delivered to the clerk of the peace, 

to be kept amongſt the records, and inſpected by any 

perſon without fee. 

3. All which being done, the commiſſioners clerks, for Commiſſion-rz 
their trouble in writing the aſſeſſments, duplicates, and pp pan i 
copies, aud all warrants, orders, and inſtructions relating pound. 
thereunto, mall have 12 d. in the pound, to be paid by the 

D 2 receiver 


£2 5 Land far. 


receiver general, W N to the warrant of two commil- 
fioners. | 
And on the death or removal of the eee clerks, 

into whoſe cuſtody the duplicates of the ſeveral books of 
aſſeſſments, minute books, and other books and papers re- 
lating to the land tax have been delivered; ſuch clerks ſo 
removed, or the executors or adminiſtrators of ſuch clerk 
dying, ſhall within one calendar month after notice in 
writing ſigned by 3 or more commiſſioners, or a true copy 
thereof given or left at the uſual place of abode of ſuch 
perſon or perſons, deliver up all ſuch books and papers to 
fuch perſon as the ſaid commiſſioners ſhall by ſuch notice 
appoint : on pain of 5ol, with full coſts; half to the re- 


ceiver general in aid of the land tax, and half to him 
who ſhall ſue. | 
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Fi 5 TIX. General penalty on officers not doing their duty. 


General penalty. I. If any aſſeſſor, collector, or other perſon, ſhall wil- 
1 8 fully neglect or refuſe to perform his duty, or ſhall be 
| guilty of fraud or abuſe, three or more commiſſioners 
fine him, not exceeding 401; which ſhall not be 
taken off, but by a majority of the commiſſioners who 


F! impoſed it. To be levied by warrant of the ſaid commiſ- 

a! fioners, by diſtreſs and ſale; in default of diſtreſs (if not 
1 a peer) to be committed to priſon by two cvajmifhoners 
1 till payment. 
1 To be paid to 2. And all fines ſhall be paid to the receiver general, 
: eg ben and paid by him into the exchequer, and ſhall be Inſerted 
0 188 in the duplicates to be tranſmitted into the office . the 
| king's remembrancer. 


1 Other penalties are annexed to the ſeveral offences. 


1 X. Indemnity ef officers in doing their duty, 


Officers liable to 1. No commiſſioner, aſſeſſor, or collector, ſhall be liable 
no penalties but to any other penalties than thoſe inflicted by the act. 

rhoie of the act. a . . . 
Treble coſts, 2. And perſons ſued for any thing done in the execution 


hereof, may plead the general iſſue, and have treble coſts. 


Note; The buſineſs of the commiſſioners of the land 
tax, in relation to the duties upon the perquiſites of of- 
ſices, is treated of under the title Office; and in relation 
to the duties upon houſes and windows, the ſame i is treated 
of under the title Horſes, 


A. Precept 


Land tar. 


A. Precept to the high conſtable to return aſſeſſors, 


To John Bowneſs, gentleman, high con- 


Weſtmorland. ö ſtable of the Eaſt Ward within the ſaid 


county. 


E the commiſſiiners of the land tax for the ſaid county, 

whoſe names are hereunts ſet, and ſeals affixed, do 
hereby require you forthwith upon the receipt hereof, to iſſue 
out your warrants t9 all the petty conſtables within your ſaid 
ward, in the form or te the effect here under following; that 
is to ſay, ns 


3 3 To the e of 


Y virtue of a precept from the commiſſioners of the land 
tax for the ſaid county to me directed, you are hereby 


required forthwith to give notice to the laſt collectors of the 


ſaid duty within your conſlablewick, that they and every of 
them do perſonally appear | before the faid commiſſioners at 
— in in the ſaid county, on — the — 
day of - at the hour of —— in the forenoon of the 
ſame day, in order te be appointed aſſeſjors of the ſaid duty 
for this preſent year, and at the ſame time to receive their 
charge, haw and in what manner to make their afſe/ſments, 
and otherwiſe how to proceed in the execution of their ſaid 


| office. And be you then there, to certify what you ſhall have 


done in the execution hereof, Herein fail you not. Given un- 
der my hand the day o in the year of our Lord——. 
3 | John Bowneſe, high con/lable. 
And this you the ſaid high conſtable are in now!ſe to omit, 
on the peril that ſhall enſue thereof. Gruen under our hands 
and ſeals the day of ——in the year of our Lord 


B. Appointment of aſſeſſors of the land tax, with 
their charge. 


Weſtmorland. FY Y virtue of an ad for granting an aid to 

his majeſly by a land tax, at four fhil- 
lings in the pound, for the ſeryice of this preſent year, Ie the 
commiſſioners of the faid duty for the county aforeſaid do hereby 
nominate and appoint ta be aſſeſſors of the ſaid duty, 


Within the townſhip of — in the county aforeſaid, Aud 


3 | Us 


53 


- a. 
8 N A 
cn — — 


— — ͤ — 


Bt. r 8 
— —ů— — = — 


A 
4 
GL canis nt roche ES 
— 2D2:2n——— 


—— Ps 
— — 1 
< . n dine; wn d * ee. * * . ai a n 4 —4 ” 


- 


Land tar. 


we do hereby require you the ſaid aſſeſſors, to make your d 
ment for the ſame, according to the pr oportions of the laſt I 
ment for the ſaid duty within your ſaid townſhp. And of 
your ſaid aſſeſſment you are to make out ts ae, in Wri- 
ting, and ſign the ſame with your names; and the ſame, to- 
gether with the names of two or more able and ſufficient inha- 
bitants to be collectors, you are to deliver unto us at ——— in 
in the county aforeſaid, on —— the day of 
at the hour of in the forenom of the ſame day. And 
you are to give natice to the ſaid perſons to be by you returned 
for collectors, that they alſo do appear at the ſame time and 
place, io receive their appointment and charge. Given under 
our hands and ſeals, the day of —— 77; the year 
of our Lord — | Bos, 


C. Appointment and charge of the collectors of the 


land tax, with warrant to collect. 
Weſtmorland. W E the commiſſuoners of the land tax fer 

| | the ſaid county, wncfe names are here- 
wnto ſet, and ſeals affixed, do hereby nominate and appoint 
— to be collectors of the land tax for the townſhip of 


ie ſaid county for this preſent year ; and do hereby 
empower them te demand, collect, and receive the ſame. And 


von the ſaid collectors are hereby required, within ten days 
after your receipt hereaf,, to cauſe publick notice to be given in 
the church or chapel immediately after divine ſervice on the 
Lord's day, and to cauſe the like notice in writing to be offixed 


on the deor of ſuch church or chapel, that all appeals againſt 
the aſſe/Jment for the ſame, will be finally heard and deter- 


mined by the ſaid commiſſioners, at in in the ſaid 
county, on the — day of —— now next enſuing. And i 
aſter the time of ſuch determination, any perſon ſhall refuſe or 
neglect to pay the ſame upon demand, you are hereby required 
forthwith to give notice unto us thereof, that ſuch further pro- 
ceedings may be had therein, as to the law doth appertain. And 
the ſame, when collected, you are hereby required to pay unto 
the receiver general or his deputy, at the times and places here- 
after following; that is to ſay, —dedutting out of the laſt pay- 
ment thereof 3d for every pound by you collected, for vour 
trouble in collecting and giving receipts. Given under our hands 
and ſeals, the day in the year of our Lord —— 


* 
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Land tax. 


D. Complaint to the commiſſioners on the land 


. 9 
tax not paid. 


Weſtmorland. C. and B. C. collectors of the land tas 
. A. for the diviſion of in the ſaid 
county, complain to us two of the commiſſioners of the land tax 
for the ſaid county, that A. O. of in the ſaid county, 
yeoman, refuſeth (after demand by the ſaid collectors duly made) 
to pay his rate or aſſeſſment to the land tax in the, ſaid diviſion : 
And thereupon they pray that juſtice may be done. . 


Before us A. eo. 
D. E. | B. C. 
F. i. | | 


E. Summons thereupon. 


Weſtmorland. * A. O. of ; 


in the ſaid county, 
yeoman. | 


W E whoſe names are hereunto ſet and ſeals affixed, two 


of the commiſſuners of the land tax for the ſaid coun- 
ty for this preſent year, do hereby ſummon you perſinally to 
appear before us at the houſe of in —— in the ſaid 
county, on — the —— day of at the hour of in 
the —— noon of the ſame day, to ſheycauſe why you reſuſe 
1% pay your proportion of the rate or afſeſſment towards the land 


tax within the diviſion of - in the ſaid county. Given 
under our hands and ſeals the day of —— in the year of 


ur Lord 


F. Diſtreſs. 


| (7 A. C. C B. C. collectors of the land 
Weſtmorland. ö tax for the diviſion of —— in the ſaid 


county, 


N HERE AS in and by a rate and aſſeſſment made 
and ſigned according to the flatute in that caſe made, 
A. O. of in the ſaid county yeoman, is rated and aſ- 


 fefſed inwards the land tax in the ſaid diviſion for this preſent 


year the ſum of And whereas it duly appears to us two 
af the commiſſioners of the land tax for the fai county, that 
| 4: 1 te 
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| "Weſtmorland 


Land tax. 

the ſaid ſum of hath been lawfully demanded of the faid 
A. O. and that the ſaid A. O. hath refuſed and doth refuſe 
10 pay the ſame ; find whereas the ſaid A. O. having appeared 
194 as in pura, ce of our ſummons for that pur poſe, hath 
not ſhewed to us any f Acient cauſe why the ſame ſhould not be 

paid: [Or, And whereas it hath been duly proved to us, that 
i ſaid A. O. hath been duly ſummoned to appear before us 
the ſaid commiſſioners, to ſhew cauſe why the ſame ſhould not 
be paid, but he the ſaid A. O. hath neglected to appear accor- 
Aing to ſuch ſummons, and hath not ſhewed to us any ſufficient 
cauſe why the ſame ſhould not be paid :] Theſe are therefore to 
require you forthwith to make diſtreſs of the goods and chattels 
of him the ſaid A. O. and if within the ſpace of four days next 
after ſuch diflrefs by zou taken, the ſaid ſum, together with the 
charges of keeping the ſaid diſtreſs, ſhall not be paid, that 
then you do cauſe the ſaid diſtreſs to be appraiſed by two inba- 
bitants or other ſufficient perſons, and ta ſell. the ſame, return- 
ing to him the ſaid A. O. the overplus, the charges of 8 8 | 
and keeping the ſaid aijlriſs being firfl * 


G. Form of the duplicates to be ted to the 
receiver general, and into the exchequer. 


S CHE D UL E, containing the whole 
ſum aſſeſſed upon each pariſh or place, 


within the Eaſt Ward of the ſaid county, for and. towards an 


aid granted to his majgſiy by a land tax ta be raiſed in Great 
Britain, for the ſervice M the year one thouſand ſeven bundred 


and ſeventy five, and alſo the chriſtian names and ſurnames of the 


reſpetlive aſſeſſors and collectors; made by us whoſe names are 


hereunto ſet and ſeals affixed, cammilſi ioners of the land tax for the 
ſaid county, YT Og * in the year aforeſaid. 


6-4: 

Orton — — 32 17 4 
A. B. 
A ſſeſſors 8. D 
Collectors] G . 

I. K. 34 4 
Aſſeſſors 3 E. M 

N. O. | 

— Q. (aud ſo on.) 


Larceny. 
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Larceny. 


ARC ENV comes from latrocinium, latraciny ; and 
by contraction, or rather abuſe, larceny. 3 Init, 107. 


J. Of grand larceny in general. 

II. Of petit larceny. 

III. Larceny from the perſon. 

IV. Larceny from the houſe. 

J. Larceny in a booth or tent. 

VI. Larceny on a navigable river. 

VII. Other larcenies. 

VIII. Receiving ſtolen goods. 

IX. Offering goods 2 to be Bale to be 

| pawned or ſol, 

X. Advertiſing or receiving a reward for helping 
90 ſiulen goods. 

XI. Charges of proſecution and conviction bow ta 

| be paid. 


J. Of en larceny in general. 


„ Jarorny is a felonious and fraudulent taking, and 
carrying away, by any.perſon, of the mere perſonal yours of 


another, above the value of 12d, 1 Haw. 89. 


Telonicus and fraudulent] Felony is always accompanied 
with an evil intention, and therefore ſhall not be imputed 
to a mere miſtake or miſanimadverſion ; as where perſons 
break open a door, in order to execute a warrant, which 
will not juſtify ſuch a proceeding z for in ſuch caſe there 
is no felonious intention. 1 Haw. 65. 

For it is the mind that makes the taking of another's 
goods to be felony, or a bare treſpaſs only; but becauſe the 
variety of circumſtances is ſo great, and the complications 
thereof ſo mingled, that it is impoſſible to preſcribe all the 


circumſtances evidencing a felonious intent, or the con- 


trary; the ſame mult be left to the due and attentive con- 


 {ideration of the judge and jury, wherein the beſt rule is, 


in doubtful matters rather to incline to acquittal than con- 


viction. Only in general it may be obferved, that the 
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Larceny. 


ordinary diſcovery of a felonious intent is, if the party doth 
it fecretly, or being charged with the goods denies it. 
1 H. H. 509. 

But never heleſs, doing it openly and avowedly doth 


not excuſe from felony. So where a man came to Smith- 
field market to ſell. a horſe, and a jockey coming thither to 


buy a horſe, the owner delivered his horſe to the jockey to 
Tide up and down the market to try his paces, but inſtead 
of that, the jockey rode away with the horſe, this was ad- 
judged felony. Kel. 82. 

So where a perſon came into a ſempſtreſs's ſhop, and 
cheapened goods, and ran away with the goods out of the 


ſhop, openly, in her fight, this was adjudged to be fe- 


lony. Raym. 276. 

So where a man comes into a houſe, by colour of a writ 
of execution, and carries away the goods; or ſues out a 
replevin to get another man's horſe, and then runs away 
with him; this is felony under colour of law. 2 Ventr. 


94. Kel. 8%, 


Taking] All felony includes treſpaſs; and every indict- 
ment muſt have the words felonioufly tcok, as well as carried 
away : from whence it follows, that if che party be guilty 
of no treſpaſs in taking the goods, he cannot be * of 
felony in carrying them away. 1 Haw. 89. ö 

And from this ground it hath been holden, that one who 
finds the goods which I have loſt, and converts them to his 
own uſe, with intent to ſteal them, is no felon; and a 
forttori therefore it muſt follow, that one who has the ac- 
tual poſſeſſion of my goods by my delivery, for a ſpecial 
purpoſe, as a carrier who receives them, in order to carry 


.them to a certain place : or a taylor who has them in order 


to make me a ſuit of clothes; or a friend who is entruſted 
with them to keep for my uſe,—cannot be ſaid to ſteal 
them, by embezzling of them afterwards. 1 Har. 89. 
But yet it hath been reſolved, that if a carrier open n 
pack, and take out part of the goods; 3 or a weaver, who 
has received ſilk to work, or a miller who has corn to 


grind, take out part thereof, with intent to ſteal TS 
is felony. 1 Haw. go. 


So where a man's goods are in ſuch a place, where ordi- 
narily they are or may be lawful] y placed, and a perſon takes 
them, with intent to ſteal them, it is felony ; and the pre- 


tence of finding muſt not excuſe, 1 H. H. 506. 


So if a man's horſe be going upon a common where he 


has a right to put him, and another take the horſe with in- 
+ "PERL 
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tent to ſteal him, it is no finding, but a felony. 1 H. H. 


6. : — 
So alſo, if the horſe ſtray into a neighbour's ground or 


common, it is felony in him that ſo takes him. But if the 


| owner of the ground takes him doing damage, or the lord 
ſcize him as a ſtray, though perchance he hath no title ſo 
to do, yet here is not a felonious intention, and therefore 


cannot be felony. 1 H. H. 506. | 


If one man's ſheep ſtray into another man's flock, and 
that other perſon drives it along with his flock, or by bare 


miſtake ſhears it, this taking is not a felony ; but if he 
knew it to be another's, and marks it with his mark, this 
is an evidence of felony. 1 H. H. 507. 8 


Lord Hale ſays, if one man take another man's hay or 


corn, and mingles it with his own heap or ſtock; or take. 
another man's cloth, and embroider it with ſilk or gold; 
ſuch other perſon may retake the whole heap of corn, or 
cock of hay, or garment and embroidery alſo; and this 
retaking is no felony, nor ſo much as a treſpaſs. 1 H. H. 
13. | 
: ft ſeems generally agreed, that one who has the bare 
charge, or the ſpecial uſe of goods, but not the poſſeſſion 
of them; as a ſhepherd who looks after my ſheep, or a 
butler who takes care of my plate, or a ſervant who keeps 


2 key to my chamber, or a gueſt who has a piece of plate 
ſet before him in an inn may be guilty of felony in frau- 


dulently taking away the ſame. I Haw. go. | 
By the 21 H. 8. c. 7. Servants imbezilling their maſter's 
goods to the value of 40s or above (although this taking 


| be no treſpaſs) ſhall be puniſhed as felons, But this ſhall 


not extend to any apprentice, nor to any perſon within 18 
years of age.—And by the 12 An. c. 7. If it is taken out 
of an houſe, or outhouſe, it is felony without benefit of 


clergy. 


Alſo by the 3 V. c. 9. If any perſon ſhall take away 


| with intent to ſteal, or imbezil, any furniture out of bis 


lodging, he'ſhall be guilty of felony, 


And carrying away] To make it come within this de- 
ſcription, it ſeemeth that any the leaſt removing of the thing 
taken from the place where it was before, is ſufficient for 
this purpoſe, though it be not quite carried off: And upon 
this ground, the gueſt, who having taken off the ſheets 
from his bed, with an intent to ſteal them, carried them 
into the hall, and was apprehended before he could get out 


he, 


of the houſe, was adjudged guilty of larceny: So alſo was 
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he, who having taken an horſe in a clofe, with an intent 


to ſteal him, was apprehended before he could get him out 
of the cloſe. 1 Haw. 93. 


4 any perf n] A wife may be guilty thereof, by ſtealing 


1 a ſtranger; but not by ſtealing the goods of 
her huſband. 1 Haw. 93. 
It is ſaid by Mr. Dalton and others, that it is no felony 


for one reduced to extreme neceſſity, to take ſo much of 


another's victuals, as will ſave him from ſtarving; but lord 
Hale ſays, that this rule by the law of England is falſe; and 
therefore that if a perſon being under neceſſity for want 
of victuals or clothes, ſteals another man's goods, it is 


felony. 1H. H. 54. 


If one ſtealeth another man's goods, and afterwards 


another ſtealeth the ſame from him; the owner may charge 
the firſt or ſecond felon at his choice. Dale. c. 162. 
An alien, whoſe ſovereign is in amity with the crown 
of England, refiding here, and receiving the protection of 
the law, oweth a local allegiance to the crown during the 
time of his reſidence, and if, during that time, he com- 
mitteth an offence, he ſhall be liable to be puniſhed for the 
fame, even as a natural born ſubject. For his perſon and 
perſonal eſtate are as much under the protection of the 
Jaw, as the natural born ſubject's; and if he is Injured i in 
either, he hath the ſame remedy at law "mor ſuch 1 1 
Fe. 185. 

So allo, an alien whoſe ſovereigh i is at — with us, 
living here under the king's protection, committing dſ⸗ 
fences, may be procceded againſt in like manner; for he 
oweth a temporary local allegiance, ended on that ſhare 
of protection he receiveth. 2d. 


So allo a ptiſoner of war, although he 15 not preperly | 


ſubject to the municipal laws of this realm, yet if he 
commits any offence againſt the law of nations, or the 
light of nature and the fundamental laws of all ſociety, he 
is liable to anſwer in the ordinary courſe of juſtice, as other 
perſons offending in like manner are. As in the caſe of 
Peter Molieres, a French priſoner, who was indicted at the 
aol delivery for the city of Briſſol in Auguſt 1758, before 
Sir Michael Foſter, for privately ſtealing in the ſhop of a 
goldſmith and jeweller, a diamond ring, valued at 201, Sir 
Michael ſays, he thought it highly improper to proceed 
capitally upon a Jocal ſtatute, againſt a priſoner of war; 
and therefore adviſed the jury to acquit him of the cir- 
cumſtance of ſealing in the ſhop as by the ſtatute, and 
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to find him guilty of ſimple larceny to the value laid in 
the indictment. Accordingly, be was burnt in the hand, 
and ſent to the alen appointed for French priſoners. 


id, 188. 


Of the mere perſonal goods] Mere; for if the WY ie goods 
ſavour any thing of the realty, it cannot be larceny. And 


therefore they ought to be no way annexed to the free- 


hold; therefore it is. no larceny, but a baſe treſpaſs, to 
ſteal corn or grals. growing, or apples on a tree; but it is 
larceny to take them being ſevered from the frechold, as 
wood cut, graſs in-cocks, ſtones digged out of the quafry; 3 
and this, whether they are ſevered by the owner, or even. 
by the thief bimſelf, if he ſever them at one time, and 
then come again at another time and take them. 1 Haw. 

a EE S110 

But by the 4 G. 2: c. 32. Every bade 1 mall teal, 
rip, cut, or break, with intent to ſteal, any lead, iron 
bar, iron gate, iron palifadoe, or iron rail fixed to any 
building, or in any garden, orchard, court yard; fence, 
or out-let belonging to any building; he, his aiders, and 
abettors, and allo all who ſhalt knowingly buy or receive 
the ſame, ſhall be guilty of felony, _ be tranſported for 
ſeven years. | 

Alſo the goods ought to have ſhine ot in themſelves, 
and not to derive their whole value from the relation they 


bear to ſome other thing, which cannot be ſtolen ; as paper 


or parchment, on which are written aſſurances concernin 
lands, or obligations, or covenants, or other ſecurities fog 
a debt, or other choſe in action. 1 Haw, 

But by the 8 H. 6: c. 12. If any perſon hall ſteal any 
record or procefs da ning to any of the courts at Za 
minſler, by reaſon whereof any judgment ſhall be rever 
he ſhall be guilty of felony. 

And by the 2 G. 2. c. 25. If any perſon ſhall ſteal, or 
take by rebbery, any exchequer order or tallies, or other 
orders, intitling any other perfon to an annuity or ſhare 
in any parliamentary fund; or any exchequer bills; bank 


notes; South Sea bonds; EN India bonds; dividend war- 


rants of the bank, South Sea com pany, Eaſt India company, 
or any other company; bills of exchange; nauy bills or 
debentures ; goldſmiths notes for payment of money; or 
other bonds or warrants, bills, or promiſſory notes for 
payment of money ; he ſhall be guilty of felony, with or 
without the benefit of clergy, in the ſame manner as he 
MG have 8 if he had ſtolen or taken by robbery any 


other 
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giver goods of the like value with the money due thereon : 
ut not to work corruption of blood. 

The goods ought allo not to be things of a baſe nature, 
as dogs, cats, bears, foxes, monkeys, ferrets, and the 
like; which, howſoever they may valued by the owner, 
ſhall never be ſo highly regarded by the law, that for their 
ſakes a man ſhall die: But yet the ſtealing of an hawk, 
knowing it to be reclaimed, is felony by the common law 
and by ſtatute, in reſpect of that very high value which 
was formerly ſet upon that bird. 1 Haw. 92. 


Of another] It ſeems agreed, that the OR of goods, 
whereof no one had a property at the time, cannot be 
felony; and therefore that he who takes any treaſure 
trove, or a wreck, waif, or ſtray, before they have been 
ſeized by the perſons who have a right thereto, is not 


guilty of felony, but ſhall be puniſhes by. fine. 1 Haw. 


But yet the taking of theſe muſt ts where the party 
that takes them, really believes them to be ſuch, and 
colours not a felonious taking under ſuch. a pretence; for 


then every _ would cover his felony under nenne 
1. H. H. 506. 


Neither ſhall he who takes fiſh in a river or other great | 


water, wherein they are at their natural liberty, be guilty 
of felony ; ; as he may be, who takes them out of a trunk 
or pond. . 1 Haw. 94. - 

Upon, the like ground it forma clear, that a man cannot 
commit felony, by taking hares or conies in a warren, or 
old pigeons being out of the houſe ; but it is agreed, that 
one may commit larceny, in taking ſuch or any other 
creatures feræ nature, if they be fit for food; and re- 
di. eg to tameneſs, and known by him to be ſo. 1 Haw. 


| "Alſo it is ſaid, that there may be felony in taking goods, 
the. owner whereof is unknown; in which caſe, the king 
ſhall have the,goods, and the offender ſhall be indicted for 
taking the goods of a perſon unknown; and it ſeems, that 
in ſome caſes the law will rather feign a property, where 
in ſtrictneſs there is none, than ſuffer an offender to _— 


I Haw. 94. 


He who ſteals goods he. toa pariſh church, may 


be indicted for ſtealing the goods of the pariſhioners. I 
Haw. 94. 


And it hath been adjudged, that he who takes I a 
ſhroud from a dead cerps, may be indicted as having ſtolen 
it 
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it from hjm, who was the owner thereof when it was put 


on; for a dead man can have no property. 1 Haw. 94. 


Above the value of I2 d] The learned editor of Hale's 
hiſtory of the, pleas of the crown obſerves, that in former 
times, though the puniſhment. of theft. was capital, yet 


the criminal was permitted to redeem his life by a pecu- 


niary ranſom; but in the 9. H. 1. it was enacted, that 
whoever was convicted of theft ſhould be hanged, and the 
liberty of, redemption was entirely taken away; which law 


continues to this day. But conſidering the alteration in 


the value of money, the ſeverity of it is much greater 
now: than it-was then; for 12d would then purchaſe as 
much as 40's. will now: And yet a theft above the value 
of 12 d is ſtill liable to the ſame puniſhment. Upon 
which Sir H. Spelman juſtly obſerves, that while all things 
elſe have riſen in their value, and grown dearer, the life of 
man is become much cheaper; and from hence takes oc- 
eaſion to wiſh, that the ancient tenderneſs. of life were 
again reſtored,' 1 H. H. 12. „„ 5 
And lord Cote, obſerving that when the ſtatute of the 
3 Ed. 1. was made, which makes ſtealing of goods above 


the value of 12 d to be grand larceny, the ounce of ſilver 


was at the value of 20 d, and now it is at the value of 5 5 
and above, draws this concluſion, that the thing ſtolen 
ought to be reaſonably valued, that is, having reſpect to 


the great alteration in the value of money. 2 Inf. 189, 


190. For 20s were then a real pound, weight; which 
name we ftill retain, altho' the weight is much diminiſh- 
ed: mk. 5 ee ee 
If two perſons or more, together, ſteal goods above the 
value of 12 d, every one of them is guilty of grand lar- 
ceny; for each perſon is as much an offender as if he had 
been alone. 1 Haw. 99. „ 
Alſo it ſeems the current opinion of all the old books, 
that if one at ſeveral times ſteal ſeveral parcels of goods, 
each under the value of 12 d, but amounting in the whole 
to more, from the ſame perſon, and be found guilty thereof 
on the ſame indictment, he ſhall have judgment of death 
as for grand larceny; but this ſeverity is ſeldom practiſed. 
: Haw. 95. 1 „ 
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II. Of petit Iarceny. 


Petit larceny agrees with grand Wer in be feveral 
particulars abovementioned; except only the value of the 
goods (and except as hereafter followeth); ſo that where- 
ever an offence would amount to grand lareeny, if the 
thing ſtolen were above the value of 12 it is petit 
larceny, if it be but of that value or under. 1 Haw: 95, 

And if one be indicted for ſtealing goods to the value 
of 10s, and the jury find ſpecially, as they may, that he 
is guilty, but that the goods are worth but Tod ; he ſhall 
not have judgment of death, but only as for petit larceny. 
1 Haw, 95. 

In petit larceny there can be no acceſſaries, neither be- 
fore nor after. 1 H. H. 530. 


By the 3 Ed. r. c. 15. Perſons indicted of petit lareep, | 


if they my not guilty of ſome other larceny aforetime, 
are liable by juſtices of the peace. And it ſeems to be 
agreed, that there is no- neceſſity, that ſuch perſon be of 
ood reputation: But yet if the crime be open and manifeſt, 
it ſeems that they ought not to be bailed; but if there be 
any colour of probability for their innocence, it feems 
moſt agreeable to the intention of the ſtatute to bail them. 
2 Flaw. 101. © 
For a juſtice of the peace, before hide an "ofenifer 
ſhall be brought for petit larceny out of ſeſſions, may not 
punith the ſaid offender by his diſcretion, and ſo let him go; 
but muſt have him committed or bailed, to the intent he 
may come to his trial, as in caſes of other felotiies: And 
if upon his trial, the jury ſhall find the goods ſtolen to ex- 
ceed 12 d in value, the offender ſhalt UP . to die 
for the fault. Dalt. c. 154. | 
It ſeemeth, that all petit larceny is felotiy; and le- 
quently requires the word feloniouſly in an indiftment/for 
it; yet it is certain, that it is not puniſhable with the Joſs 


of life or lands, but only with the forfeiture of goods, and 
whipping, tranſportation, or other W puniſhment, | 


r Haw. 95. 


HI. Larceny from the perſon. 


If the goods are taken from a man's perſon, the offence 
receives a farther degree of guilt; and if it is attended with 


_ | | putting 


nce | 


vith 
ting 


; Larceny. — 
putting him in fear, it is called robbery; for which fee that 
title. | EF X 

If it is without putting him in fear, then it is called 
barely larceny from the perſon, 1 Haw. 95. 1 

If it is done privily without his knowledge, by picking 
of pockets, or otherwiſe, it is excluded from the benefit 
of clergy by the 8 El. c. 4. (That is, if the thing ſtolen 
be above the value of 12 d. 2 H. H. 366.) But this 
ſtatute cxtendeth not to acceſſaries, either before or after, 

2 Haw. 350. 1 | 

If it is done openly and avowedly before his face, it is 


within the benefit of clergy, (1 Haw. g7.) except where it 
is committed in a dwelling-houſe, or outhouſe thereunto 


belonging, to the value of 40s, from which the benefit of 


clergy is taken away, by the 12 An. „. 1. c. 7. hereafter 
following. | | 


IV. Larceny from the houſe, 


This muſt be underſtood where the offence fails ſhort 
of burglary. | We > 

1. By the 3 W. c. 9. Every perſon that ſhall feloniouſſy Robbing a dwel- 
take away any goods, being in any dwelling houſe, any line rouſe, ſoing 

4 k 1 perion being 
perſon being therein, and put in fear; or thall rob any therein. 
dwelling houſe in the day time, any perſon being therein ; 
he, his comforters and abettors, ihall be guilty of felony 
without benefit of clergy. ES 

2. And by the 39 El. c. 15. Every perfon who ſhall Robbing an 
be convicted of the feloniouily taking away in the day- No *. oY 
time any money or goods of the value of 5s, in any dwel- no n 
ling houſe, or outhouſe thereunto belonging, and uſed to cherein. 
and with the ſame, altho' no perſon be therein, ſhall be 
guilty of felony without benefit of clergy. 

This requires an actual breaking, and not entring by 
the doors being open, 1 H. H. 548. 

3. And by the 12 Ann. ft. 1. c. 7. Every perſon that Stealing out of 
ſhall feloniouſly ſteal any money, goods, or merchandizes, as = Os; 
to the value of 405, being in any dwelling houſe, or out- no berton bei:.g 
houſe thereunto belonging, altho' it be not broken open, therein, end tas 
nor any perſon be therein, ſhall be guilty of felony with- ee broken 
out benefit of clergy. 8 

4. And by the 1 Ed. 6. c. 12. /. 10, Every perſon who Breaking a 
ſhall be convicted of breaking any houle in the day-time, ANY bo 2 
any perſon being therein, and put in fear, ſhall be guilty being eee, 
of felony without benefit of clergy, and put in Icar, 

Ver, III, WE. f And 
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And this altho' nothing be actually taken: But it re- 
quires not only an actual breaking, and putting in fear, 


but allo an entry with an intent #9 commit felony, and ſo to | 


be laid in the indictment. 1 H. H. 548. 

5. By the 10 & 11 V. c. 23. Every perſon that ſhall 
by night or by day, in any ſhop, warehouſe, coach-houſe, 
or ſtable, privately and feloniouſly ſteal any goods, wares, 
or merchandizes, to the value of 5s, although it be not 


broken open, nor any perſon be therein, ſhall be guilty of 
felony without benefit of clergy. 


Warehouſe] In the caſe of John Howard at the Old Bailey, 
July 3, 1751. He was indicted on this ſtatute, for pri- 
vately ſtealing goods, the property of Meſſieurs Fludyer and 
company, in the warehouſe of John Day : There was 
another count in the indictment, charging that the pri- 
ſoner ſtole the goods of John Day in his warehouſe. The 
caſe upon evidence appeared to be, that Fohn Day kept a 
common warehouſe by the water ſide, where merchants 
did uſually lodge goods intended for exportation, till they 
could have an opportunity of putting them on board, 
The gouds in the indictment were ſent by Fludyer and 
company to this warchouſe, in order to be put bn board a 
veſſel] for exportation, and were ſtolen by the priſoner in 


this warehouſe, The court was of opinion, that this is 


not a caſe within the ſtatute. For by the word warehouſe 


in the ſtatute is meant, not a mere repoſitory for goods, 


but ſuch places where merchants and other traders keep 
their goods for ſale, in the nature of ſhops, and whither 
cuſtomers go to view them. And though the goods 
in this caſe might with propriety enough be charged to 
be the goods of John Day, ſince he had the charge and 
poſſeſſion of them, which made him anſwerable to his 
principals for them; yet ſtill the ſame objection re- 
curreth, his warehouſe was not a place for ſale, but merely 
ſafe cuſtody. Accordingly the larceny being fully proved, 
the priſoner was by the direction of the court found 
guilty of larceny, to the value laid in the indictment, 
and acquitted of ftealing privately in the warehouſe. 
It has been generally held, that the meaning of this act, 
with regard to ſhoplifting, is, that the goods muſt be ſuch 
as are uſually expoſed to ſale in the ſhop, and not any 
other valuable thing which may happen to be put there, 


And it ſeemeth that the ſame equitable conſtruction ſhould 


take place with regard to warehouſes. The goods ſhould 
be ſuch as are uſually expoſed to ſale in ſuch places. 


And 


Larceny. 


in the act, are not places for ſale, yet til] in the conſtruc- 
tion of ſo penal a law, it will not be amils to carry the 
ſame equity as far as may be with regard to them, The 
goods ſhould be ſuch as are ufually lodged in thoſe places. 


Poft. 77. 
Privately]. If it ſhall appear on the evidence, as it often 


doth, that thoſe places were brete open at the time of the 
larceny, the caſe (as it ſeemeth) will not come within 


the act. For the words arc,——if any perſon ſhall 
privately ſteal, 


which ſeemeth to exclude ali caſes, 
where any degree of force is uſed to come at the goods. 


id. 79. 


Any goods, wares, or merchandize] In which words money 


is not included. For altho' the word geads may in a large 


ſenſe take in money, and often doth, yet being connected 


with wares and merchandizes, the ſafer conſtruction of ſo 
penal a ſtatute will be, to confine it to goods of like kind, 
goods expoſed to ſale. id. ” 

In like manner, it was ruled, upon the ſame principle 
at Maid/lone Lent affizes 1752, in the caſe of George 
Grimes, indicted on the ſtatute, 24 C. 2. c. 45. for 
ſtealing a conſiderable ſum of money out of a ſhip in 


port: Tho? great part of it conſiſted in Portugal money, 


not made current by proclamation, but commonly cur- 
rent. id. | 


But horſes ſeem clearly to be included under the word 


goods, by reaſon of the mentioning coach-houſes and ſtables 


before; and horſe fñlealers are ſpecified in the ſubſequent 
parts of the act. 


And tho? coach-houſes and tables, which are likewiſe named 
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6. Every perſon who ſhall apprehend any one guilty of Reward for eon- 


breaking open houſes in a felonious manner; or of private- 
ly and feloniouſly ſtealing goods, wares, or merchandizes, 
of the value of 58, in any hop, warehouſe, coach- houſe, 
or ſtable, tho' they be not broken open, and aithough no 
perſon be therein to be put in fear, and {hall proſecute him 
to conviction, ſhall have a certificate without ice, under 
the hand of the judge, certifying ſuch conviction, and 
within what pariſh or place the felony was committed, and 


| allo that ſuch felon was diſcovered and taken, or diſcover- 


ed or taken, by the perſon ſo diſcovering or apptehending; 
and if any diſpute ariſe between ſeveral perſons fo dif- 
covering or apprehending, the judge ſhall appoint the 
certificate into io many ſhares to be divided among the 


8 concerned as to him ſhall ſeem juſt and reaſon- 
e: 


© 2 
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houſebreaker, or other felon as aforeſaid, in endeavouring 


Larceny. 

And if any perſon chall happen to be ſlain by any fuch 
to apprehend him, the executors or adminiſtrators of ſuch 
perſon flain, ſhall have the like certificate: | 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted, for which 
he ſhall have 18. | 

And the ſaid certificate may be once aſſigned over, and 
no more. | | 

And the original proprietor, or the aſſignee of the fame, 
ſhall by virtue thereof be difcharged from all manner of 
pariſh and ward offices, within the parith or ward where 
the felony was committed. 

But the certificate ſhall not be affignable, after it has 
been once made uſe of to exempt any perſon from ſuch 


office. 10 & 1177. c. 23. 
From all manner of pariſh and ward offices] E. 29 G. 2. 


K. and Davis, Motion to quaſh a conviction and the 


affirmance of it on appeal, removed into the king's bench 
by certiorari; upon this caſe : The defendant, being 
atlignee of a certificate under this act, was appointed by 


the truſtees under an act of the 22 G. 2. to be collector of 


the pariſh rates for repair of the roads within the pariſh of 
St. Leonard's Shoreditch ; and refuſing to take the office 
upon him, inſiſting that he was exempted by the benefit of 
his certificate, he was convicted before a juſtice ; and this 
conviction being afirmed upon appeal to the ſeſſions, it 
was now moved to quaſh theſe proceedings as illegal. 
After argument on ſhewing cauſe :!—— By Ryder Ch. J. 
The queſtion is, Whether the defendant has a right to be 


. exempted from this office by virtue of his certificate? The 


act exempts the party, and his aſſignee, from all pariſh 
and ward othces. Here are two queſtions : Firſt, whether 
this is a pariſh office; ſecondly, whether it is within this 
act ; and tho” the latter may ſeem to be a conſequence of 


the former, yet it may be neceſſary to conſider, whether 


this is the old office of ſurveyor, or a new office. It is 
not neceſſary for a pariſh officer to be choſen by the pa- 
riſhioners. A pariſh office muſt be exerciſed about pariſh 
buſineſs; and the officer muſt be a pariſhioner : Both which 
ingredients are here. It may be a queſtion of nicety, 
waether this act extends to new offices; tho? I give no 
opinion as to this point. The office is not co- extenſive 


with that of ſurveyor; but yet it ſeems part of that old 


office, It cannot be preſumod, that the 22 G. 2. meant 


o 
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to take away any privilege which the party had before. 
Therefore as I do not think this is a new office, I think 
the conviction and affirmance thereof ought to be quaſhed ; 
without giving any opinion, whether the exemption will 
extend to a new office, which did not exiſt at the time of 
the 10 & 11 V. Denniſen. J. The queſtion is, Whether 
the collector of the pariſh rates in the pariſh, within the 
22 G. 2. 3 4 parith officer within the benefit of the certi- 
ficate under the 10 & 11 VH. IU think the act of 10 & 
11 E. ought to have a liberal conſtruction. The office 

| of ſurveyor is partly to be executed by this collector, 
= And it is in fact an old office, divided by an act of parlia- 
ment, and to be executed by two perſons. And the col- 


lector is certainly as much a pariſh officer, as the ſurveyor. 


appointed under this act of parliament. A covenant to 


pay taxes, extends to ſubſequent taxes of the ſame kind. 
The act does not 


80 a privilege of perſons from offices. | 
| Gonline it to offices in being. It was intended as a re- 
ward. Therefore the new modelling an old office, ſhall 

have the ſame benefit and conſtruction, as the old office 

itſelf would be intitled to. Fojter J. This muſt cer- 
tainly be taken to be a pariſh office. For the duty is con- 
fined to the pariſh, and to be executed by an inhabitant. 


do not take it to be a new office; for it is part at leaſt of 


the old one, I will go a little further, and ſuppoſe it an 
entirely new created office; and yet if a pariſh office, T 
ſhould think it within the 10 & 11 /. Clergymen, at 
common law are exempted from all offices; and therefore 


ing miniſters, being exempted from all offices by the tole- 
ration act, are exempt from new offices, as well as old 
ones. Wilmot J. The words of the act of 10& 1x1 
W. are as general as can be. Nothing can more contri- 
bute to the public ſafety than apprehending felons, which 
is the object of the aa. It is not neceſſary to give an 
opinion; but I take it, if this had been a new office, it 
would have been within the exemption. This office has 
every badge of a pariſh office. 


a pariſh officer ſhould be appointed by the pariſh, as the 
conſtable is a pariſh officer, tho? not named by the pariſh. 


office of ſurveyor, Therefore the conviction, and 
affirmance thereof, were quaſhed. 


E 3 


would be exempted from the new offices. So an attorney's 
privilege extends to all matters of like nature. So diſſent- 


| It muſt be exerciſed by a 
pariſhioner; within the pariſh; the rates are to be applied 
to a parochial purpoſe ; and I think it not neceflary that 


Nothing can be clearer, than that this is part of the old 


7. And | 
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7 gol reward for 57. And moreover, as a further reward, every perſon 
5 n. who ſhall apprehend any perſon guilty of the felonious 
if breaking and entering of any houſe in the day time, and 


proſecute him to conviction, ſhall have a certificate under 
the hand of the judge, without fee, to be made out and 
delivered before the end of the aſſizes, certifying the con- 
viction, and in what pariſh the ſaid felony was commit- 
ted, and alſo that fuch felon was taken by the perſon 
claiming the reward; and if any diſpute ſhall happen to 
ariſe between the perſons claiming, the judge ſhall by the 
ſaid certificate appoint the ſame to be paid amongſt the 
parties clain:ing the ſame, in ſuch ſhares and proportions 
as to him ſhall ſeem juſt and reaſonable, 
And on tender of ſuch certificate to the ſheriff, and 
demand made, he ſhall pay to the perſon ſo intitled the 
ſum of 401 without fee, within one month after ſuch 
tender and demand; on pain of forfeiting double, with 
treble cofts. 5 An. c. 317. | 
401 to theexe- 8. And if any watchman or any other perſon be killed 
cutyrs of a pet- in endeavouring to apprehend any ſuch houſebreaker, his 
ſon killed, 3 
executors or adminiſtrators ſhall have a certificate de- 
livered under the hand and ſeal of the judge, or of the 
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two next juſtices, of ſuch perſon being ſo killed; which box 

certificate they ſhall, upon ſufficient proof before them. . 

made, give without fee: Whereupon ſuch executor or ſuc 
adminiſtrator ſhall be intitled to receive the like ſum of | Tr 

401 in like manner. 5 An. c. 31. / 2. of 

gol and a par- 9. And moreover, if any perſon being out of priſon, 8 
dug ccomelices, ſhal] commit any ſuch houſebreaking in the day time as wh 
' aforeſaid, and afterwards diſcover two or more the like cal 

offenders, ſo as two or more be convicted, he ſhall have | be] 

the like reward and allowance of 401, and alſo all other the 

advantages which are given to perſons who ſhall apprehend wh 

and convict any the like offenders; and ſhall alſo have the 

the king's pardon for all burglaries, robberies, and felo- | wet 

nies (except murder and treaſon) by him committed before vie 


ſuch diſcovery made; which pardon ſhall be likewiſe a 
good bar to an appeal. 5 An. c. 31. . 4. 
Sheriff to be re- 10. And the ſheriff on producing the certificates, and 
— 1 the receipts for the ſaid rewards, may deduct the ſame on his 
| accounts; and if he have not money in his hands, he 
| ſhall be repaid out of the treaſury, on certificate from the 
clerk of the pipe. 5 An. c. 31. . 3. | 
Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee. 3 G. 
c. 15. |. 4. | | 
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- Latceny. 


J. Larceny in a booth or tent. 


Perſons found guilty of robbing any perſon in any booth 
or tent, in any fair or market, the owner, his wife, chil- 
dren, or ſervants being within, whether they be ſleeping 


or waking, ſhall ſuffer as felons without benefit of clergy. 


5 & 6 Ed. 6. c. 9. J 5+ | 
VI. Larceny on a navigable river. 


By the 24 G. 2. c. 45. All perſons who ſhall feloniouſly 
ſteal any goods or merchandize of the value of 408, in any 
ſhip, barge, lighter, boat or other veſſel or craft, upon 
any navigable river or in any port of entry or diſcharge, 
or in any creek belonging thereto, or from off any wharf _ 
or key adjacent to any navigable river, port of entry or 
diſcharge, or ſhall be preſent or aſſiſting therein, ſhall 
be guilty of felony without benefit of clergy. — 

And by the 2 G. 3. c. 28. Perſons navigating bum 
boats on the river Thames, for the purpoſe of ſelling li- 
quors, flops, tobacco, fruit, greens, gingerbread, or other 
ſuch like ware, except ſuch boats as ſhall] be entred at 
Trinity Houſe ; and perſons taking in exchange, or by way 


| of barter, or unlawfully receiving any ropes, cordage, 


tackle, goods, ſtores, or merchandize of any veſlels in the 
river; or cutting, damaging, and ſpoiling any cordage, 
cable, buoys, buoy rope, headfaſt, or other faſt or rope 
belonging to any ſhip in the river, with intent to ſteal 


| the ſame; ſhall be puniſhed as in the ſaid act is directed: 


which act being ſomewhat long, and only local, it is 


| thought fit to refer to the act itſelf for a more particular 


deſcription of the offences, and for the manner of eon- 
viction and puniſhment, | | | 


VII. Other larcenies. 


There are moreover divers other larcenies, which are 
not here ſpecified, the ſame being inſerted under the ſe- 
vera] titles in this book, to which they do more properly 
belong, That is to ſay, - ; . 

Larceny in ſtealing woollen cloth off the tenters in the 


E night time, is inſerted under the title UWLo9:len manu- 


facure, | 
„„ Larceny 
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Larceny in ſtealing linen, fuſtian, callico, or eotton 
cleth, yarn, or goods laid to be printed, bleached, or 
dried, to the value of 10s; under the title Linen cloth. 

Larceny in ſtealing cattle or ſheep (with a reward of 
101 for convicting an offender), under the titles Cattle 

Larceny in ſtealing deer in parks, conjes or hares in 
warrens, or fiſh in ponds, under title Game. 

Larceny in ſtealing hawks or ſwans, alſo under title 


VIII. Receiving ſtolen goods. 


T. By the 3 V. c. o. If any perſon ſhall buy or receive 
any ſtolen goods, knowing the ſame to be ſtolen; he 
ſhall be deemed an acceſſary after the fact, and ſuffer 
accordingly. / 4. 

2. And by the 5 An. c. 31. If any perſon ſhall buy or 
receive any ſtolen goods, knowing them to be ſtolen, or 
ſhall receive, harbour, or conceal any felons or thieves, 
knowing them to be fo, he ſhall be deemed acceſſary to 
the felony, and being convicted on the teſtimony of one 
witneſs, ſhall ſuffer death as a felon convict. /. 5. 

3. And by the 4G. c. 11. Perſons convicted of re- 
ceiving or buying ſtolen goods knowing them to be ſtolen 
may be tranſported for 14 years. /. I. - | 

In the caſe of Abraham Evans, at the ſchons at the Old 
Bailey in May 2749, John Avery and Abraham Evans were 
indicted, Avery for privately ſtealing from the perſon of 
Sir Giles Payne, one ſilk handkerchief, value 12d; and 
Evans for feloniouſly receiving the ſame, knowing it to 
be ſtolen. Avery was found guilty to the value of 10d, 
and was ordered to be tranſported for ſeven years. Evans 
was likewiſe convicted of receiving the goods knowing 
them to be ſtolen; but judgment was reſpited as to him, 
upon a doubt whether ſentence for tranſportation for 14 
years can be given againſt him upon the ſtatute of the 
4 G. in regard the principal felon is found guilty of petty 
larceny only. And at a meeting of the judges to conſider 
of this doubt, they were all of opinion that no judgment 
can be given againſt Evans on this verdict, For tho? the 
act is expreſs, that perſons convicted of buying or recei- 
ving ſtolen goods, knowing them to be ſtolen, ſhall be 
tranſported for 14 years, yet ſtill it muſt mean perſons 
trgaily convicted, perſons convicted as acceſſaries after the 
fact under the ſtatutes of the 3 M. and 5 An. But this 


man 


Larceny. 


man ought to have been acquitted, the principal felon. 


being convicted of petty larceny only. And indeed the 


indictment againſt Avery being for petty larceny, Evans 
ought not to have been put upon his trial, For the acts 
which make receivers of ſtolen goods knowingly, acceſ- 
faries to the felony, muſt be underſtood to make them 
acceſſaries in ſuch caſes only, where by law an acceſſary 
may be; and there can be no acceſſary to petty larceny. 
Accordiagly, at the next ſeſſions, Evans was difcharged, 
Ft. 74+ 

4. And notwithſtanding that regularly the acceſſary 
eannot be tried, till the principal be convicted, yet by the 
5 An. c. 31. it is enacted, that if the principal felon can- 


not be taken, ſo as to be proſecuted and convicted, yet. 
nevertheleſs the buyer and receiver of ſtolen goods may be. 
proſecuted as for a miſdemeanor, and puniſhed by fine 


and impriſonment, or other ſuch corporal puniſhment as 


the court ſhall think fit; which ſhall exempt him from. 
being puniſhed as acceſſary, if the principal ſhall be after- 


wards taken and convicted. /. 6. 


5. And by the 29 G. 2. c. 30. it is enacted as fol- 


lows: | 


Whereas the pernicious practice of ſtealing lead, iron, 


copper, braſs, bell-metal, and ſolder, fixed to, or lying 


or being in or upon houſes, out-houſes, mills, warehouſes, _ 


workſhops, and other buildings, areas, vaults, yards, gar- 
dens, orchards, or other places: and alſo the ſtealing of 


ſuch materials from ſhips, boats, and other veſſels, and 


from off wharfs, keys, and other places, is become. a 


great evil, by reaſon of the difficulty in apprehending and 
convicting the thieyes, and in diſcovering the buyers and 


receivers; it is therefore enacted, that every perſon who 
ſhall buy-or receive any of the ſame, knowing the ſame 
to be ſtolen or unlawfully come by, or ſhall privately, buy 
or receive any ftolen lead, iron, copper, braſs, bell-metal, 
or ſolder, by ſuffering any door, window, or ſhutter to 
be left open or unfaſtened, between ſun-ſetting and ſun- 
riſing, for that purpoſe; or ſhall buy or receive any of 


the ſame at any time in any clandeſtine manner; ſhall, 
on conviction by due courſe of law, altho' the principal 
felon hath not been convicted, be tranſported for 14 years, 


5 7 
And one juſtice on complaint on oath by any credible. 
perſon, that there is cauſe to ſuſpect that ſtolen lead, iron, 
copper, braſs, bell-meta], or ſolder, is concealed in any 
gwelling houſe, outhouſe, yard, garden, or other place, 


may 


78. 
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may by his warrant cauſe ſuch place to be ſearched in th 
day time; and if any of the fame, ſuſpected to be ſtolen» 
ſhall be found therein, may cauſe the ſame, and the perſon 
in whoſe houſe or other place the ſame ſhall be found, to 
be brought before two juſtices: And if ſuch perſon ſhall 
not give an account, to the ſatisfaction of ſuch juſtices, 
how he came by the ſame, or ſhall not in ſome convenient 
time to be ſet by the ſaid juſtices produce the party of whom 
he bought or received the ſame, he ſhall be adjudged 
guilty of a miſdemeanor, /. 2. TO. 

And every conſtable within his conſtablewick, beadle 
within his diſtrict, and watchman whilſt he is upon duty, 
ſhall apprehend or cauſe to be apprehended every perſon 
who may reaſonably be ſuſpected of having, carrying, 
or conveying, after ſun-ſetting and before ſun- riſing, any 
of the ſaid materials, ſuſpected to be ſtolen or unlawfully 
come by; and the ſame, together with ſuch perſon, as 
ſoon as conveniently may be, ſhall carry before two juſ- 
tices: And if the perſon ſo apprehended conveying the 
fame, ſhall not produce the perſon from whom he bought 
or received the fame, or ſome other credible witneſs to 
depoſe upon oath the ſale or delivery thereof, or ſhall not 
give an account, to the ſatisfaction of ſuch juſtices, how 
he came by the fame, he ſhall be adjudged guilty of a 
miſdemeanor. /. 3. 9 55 

In either of which caſes, two juſtices may cauſe the 
ſaid materials to be depoſited with the churchwardens or 
overſeers of the poor where the ſame were found, or in 
any other convenient place, for any time not exceeding 
30 days, and in the mean time may order the ſaid church- 
wardens or overſeers, or one of them, in every pariſh with- 
in the bills of mortality, to inſert an advertiſement in ſome 
publick paper; and elſewhere cauſe notice to be given by 
ſome publick crier, and by fixing on the church or cha- 
pel door notice deſcribing ſuch materials, and where de- 
poſited : And if any perſon can prove his property thereto, 
upon oath, to the ſatisfaction of ſuch two juſtices, they 
mall order reſtitution thereof to the owner, after paying 
reafonable charges of removing, depoſiting, and giving 
publick notice of the ſame. And if at the end of the 30 
days, no perſon ſhall prove his property thereto, the ſame 
mall be ſold for the beſt price that can reaſonably be had; 
and after deducting the charges as aforeſaid, half of the 
money ariſing from ſuch ſale ſhall be given to the perfon 
apprehending, and half to the poor of the pariſh where the 
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offence ſhall be committed (if it is known where), or elſe 


where the conviction ſhall be. /. 4. | 

And every perſon to whom any of the ſame ſhall be 
brought and offered to be fold, pawned, or delivered (there 
being reaſonable cauſe to ſuſpect that the ſame was ſtolen 
or unlawfully come by) ſhall apprehend, ſecure, and carry 


before a juſtice (having it in his power ſo to do) the perſon | 


ſo bringing or offering the ſame, together with the ſaid 
materials; and ſuch perſon ſhall be dealt with, and the 


ſaid materials ſhall be depoſited and diſpoſed of, as if he 


had been apprehended by the conſtable, beadle, or watch- 
man: And if it ſhall appear upon the oath of any perſon, 
notwithſtanding he was concerned in ſtealing the ſame, 
if corroborated with other credible circumſtances, to the 
ſatisfaction of two juſtices, that there was reaſonable 


cauſe to ſuſpect that the ſame was ſtolen or unlawfully 


come by, and that the perſon to whom the ſame was 
brought or offered did not (having it in his power ſo to 
do) apprehend, ſecure, and carry before a juſtice the per- 
ſon who brought or offered the ſame ; then the perſon to 
whom the ſame was brought or offered, ſhall be adjudged 
guilty of a miſdemeanor. /. 5. | | 

And perſons for the two former miſdemeanors, in hay- 
ing or carrying any of the ſaid goods, ſhall forfeit for the 
firſt offence 40s, for the ſecond-41, and for every ſubſe- 
quent offence 61; and for the other miſdemeanor, in not 
carrying a ſuſpected perſon before a juſtice, ſhall forfeit 
for the firſt offence 20s, for the ſecond 40 s, and for every 
ſubſequent offence 41; by diſtreſs : half to the informer, 
and half to the overſeers for the uſe of the poor where 
the offence was committed (if known), or otherwiſe where 
the conviction ſhall be. And if no ſufficient diſtreſs 
ſhall be found, then to be committed to the common 
gaol or other priſon or houſe of correction for one month 
for the firſt offence, for the ſecond two months, and for 
every ſubſequent offence till diſcharged by order of ſeſ- 
ſions. /. 6. . : | | 

The conviction to be on parchment, and to be certi- 
fied to the next ſeſſions, and there filed; in the form er 
to the effect following, viz. 7 | 


| Middleſex, E it remembred, that on the ——— day of 


A. O. was con- 


— 


to wit. in the year 
victed before us of the juſtices of the peace for 
of a miſdemeanor, in having in his polſſſion lead, iron, cop- 


per, braſs, bell-metal, or ſolder, ſuſpecled to be ſtolen or un- 


. lawfully 
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lawfully come by, and not producing the party ar parties of 
whom he bought or received the fame, nor giving a ſatisfackory 
account how he came by the ſame ſor, in having, carrying, or 
conveying of lead, iron, copper, braſs, bell-mstal, or folder, 
ſuſpected io be Molen or unlawfully come by, and not producing 
the party or parties from whom he bought or received the ſame, 
mr any credible witneſs to depoſæ upon oath the ſale ur delivery 
thereof, and not giving a ſaitsfattory account how he came by 
the ſame; or, of neglefting to apprehend and ſecure the perſon 
wha brought and offered to pawn, fell, or deliver lead, iron, 
copper, braſs, bell-metal, or ſolder, ſuſpected to be ſtolen or 
unlawfully come by ; as the caſe ſhall be:] Given under our 
hands and ſeals the day and year aforeſaid. 


Which conviction ſhall not be liable to be removed by 
certiorari, but ſhall be final to all intents and purpoſes. 


Andi if any perſon being out of priſon, ſhall commit 
any felony by ſtealing any of the ſaid materials, and after- 


” wards diſcover two or more perſons who ſhall buy or re- 


ceive any of the ſame, knowing the ſame to be ſtolen, ſo 
as two or more be convicted, he ſhall have a pardon, 
which ſhall alſo be a bar to an appeal. /. 8. 

And if any perſon ſhall be concerned in ſtealing any of 
the ſame, and ſhall afterwards, being out of priion diſ- 
cover any perſon to whom he offered to fell, pawn, or 
deliver the ſame, ſo as he be convicted of ſuch miſdemea— 
nor; he thall not be liable to be proſecuted for ſuch ſteal- 
ing. /. 9. | be 

But this ſhall not. repeal any former law for the puniſh- 
ment of ſuch offenders; and perſons puniſhed by this act, 


ſhall not for the ſame offence be proſecuted by any ſuch 
former law. /. II. ; | 


1X. Offering goods ſuſpefted to be flolen, to be pawned 


or ſold. 


By the 30 G. 2. c. 24. If any perſon who ſhall offer 
by way of pawn, pledge, exchange, or ſale, any goods, 
ſhall not be able, or ſhall refuſe to give a ſatisfactory ac- 
count of himſelf, or of the means by which he became 
poſſeſſed thereof; or if there ſhall be any other reaſon to 
ſuſpe& that ſuch goods are ſtolen, or otherwiſe illegally 
or clandeſtinely obtained, it ſhall be Jawful for any per- 
jon, his ſervants or agents, to whom the ſame {hall be 


oficred, | 
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offered, to ſeize and detain ſuch perſon and the ſaid goods, 
and to deliver him as ſoon as conveniently may. be into 


the cuſtody of the conſtable- or other. peace officer, who | 


ſhall immediately convey ſuch perſon and the ſaid goods 
before a juſtice ; and if ſuch juſtice ſnall upon examina- 
tion and inquiry baye cauſe to ſuſpect that the ſaid goods 
were*ſtolen, or illegally or clandeſtinely obtained, he 
may commit him to ſafe cuſtody for any time not exceed- 


ing ſix days,in order to be further examined; and if upon 


either of the ſaid examinations it ſhall appear to the ſa- 


tisfaction of ſuch juſtice, that the ſaid goods were ſtolen, | 


or illegally or clandeftinely obtained, he ſhall commit the 
offender to the common gaol or houſe of correction, there 


to be dealt with according to law. 


Provided, that if ſuch goods ſo ſeized and detained as 
aforeſaid ſhall afterwards appear to be the property of the 
perſon who offered the fame to be pawned, exchanged. or 


| fold, or that he was authorized by the owner thereof to 


pawn, exchange or ſell the ſame; yet nevertheleſs the 


perſon who ſhall ſo ſeize or detain the party who offered 


the ſaid goods, ſhall be indemnified for having fo done. 
J. 8. | 


X. Advertiſing or receiving a reward for helping to 
ftolen goods. | 


By the 25 G. 2. c. 36. If any perſon ſhall publickly 
advertife a reward, with no queſtions aſked, for the return 
of things ſtolen or loſt, or ſhall make uſe of words therein 
purporting that ſuch reward ſhall be given, without ſeiz- 
ing or making inquiry after the perſon producing ſuch 
thing; or ſha]l offer to return to any pawnbroker, or 
other the money lent thereon, or other reward for the 
return thereof; he, and alſo the printer and publiſher of 
ſuch advertiſement, ſhall reſpectively forfeit 501, with 
coſts, to him who ſhall ſue in ſix months, | 

And by the 4 G. c. 11. Wherever any perſon taketh 
money or other reward, directly or indirectly, under pre- 
tence, or upon account of helping any perſon to any 
ſtolen goods; he ſhall (unleſs he apprehend the fclon, or 
cauſe him to be apprehended, and brought to trial, and 
give evidence againſt him) be guilty of felony in the ſame 
manner as if he had ſtolen the lame,” /. 4. | 


AI. Charges 
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Larceny. 


AI. Charges of proſecution and conviction how to be 
| paid, 


I. = the ſtatutes of the 3 F. c. 10. and the 27 G. 2. 
c. 3. The offender, if able, ſhall pay his own charges for 


carrying to gaol, and of thoſe who guard him thither; 


and if he is not able, then the treaſurer ſhall pay the ſame 
out of the county rates; as is ſhewn more at large in 
title Commiim?: t. 

2. By the 25 G. 2. c. 36. The court before whom 
any perſon hath been convicted of any grand or petit lar- 
ceny or other felony, may at the prayer of the proſecutor, 
and on conſideration of his circumſtances, order the 
county treaſurer to pay him ſuch ſum as they ſhall judge 
reaſonable, not exceeding the expences he was put to in 
carrying on the proſecution, with a reaſonable allowance 
for his time and trouble: and the clerk of aſſize, or of 
the peace, ſhall forthwith make out ſuch order, and de- 
liver the ſame to the proſecutor, on payment of 1s, and 
the treaſurer ſhall pay the ſame on fight, which ſhall be 
allowed in his accounts, 


And by the 18 G. 3. c. 19. The court before whom 


any perſon hath been tried and convicted of any grand or 


petit larceny or other felony; or before whom any perſon 
hath been tried and acquitted of any grand or petit larceny 
or other felony, in caſe it ſhall appear to the ſaid court 
that. there was a reaſonable ground of proſecution, and 
that the proſecutor had bona fide proſecuted ; may order 
the treaſurer to pay to ſuch proſecutor ſuch ſum as they 
ſhall think reafonable not exceeding the expences he was 
bona fide put unto, making alſo (if he ſhall appear to be in 
poor circumſtances) a reaſonable allowance for his trouble 
and loſs of time: which order the clerk of aſſize or clerk 
of the peace reſpectively, ſhall forthwith make out and 
deliver to him, on being paid for the ſame 1s and no 
more; and the treaſurer upon fight of the order ſhall 
forthwith pay the ſame. —And the juſtices in ſeſſions, 
from time to time, may lay down or alter ſuch rules and 
regulations concerning any coſts or charges to be allowed 
to any perſon by virtue of this act: Which rules and re- 
gulations, having received the approbation and ſignature 
of one or more of the judges of aſſize, ſhall be binding, 
and not otherwiſe, on all perſons whatſoever. 
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Larceny. 


3. By the aforeſaid act of the 27 G. 2. c. 3. When 


any poor perſon ſhall appear on his recognizance, in ſuch 


cafe to give evidence, the court may allow him his rea- 


ſonable charges, to be paid in like manner by the trea- 


ſurer; the proper officer to have 6d for making out the 


order. Except in Midadleſix, where the fame ſhall be 
paid by the overſcers of the poor where the perſon was 
apprehended. | | | 

And by the 18 C. 3. c. 19. The court, where any perſon 
ſhall appear on recognizance or ſubpœna to give evidence as 
to any grand or petit Jarceny or other felony, whether any 


bill of indictment be preferred or not, may order the trea- 


ſurer to pay to him ſuch ſum as they ſhall think reaſon- 


able, not exceeding the expences he was bona fide put 
unto, making alſo, if he ſhall appear to be in poor cir- 


cumſtances, a reaſonable allowance for his trouble and 


| Joſs of time; which order the clerk of aſſize or of the 
peace reſpectively ſhall forthwith make out and deliver to 
him, on being paid for the ſame 6d and no more: and 


the treaſurer upon ſight of the order ſhall forthwith pay 
the ſame. | 5 | | 


Warrant for larceny. 


* 
- 


Weſtmorland. $ To the conſtable of | 


F as A. I. of — in the county of 
yeoman, hath this day made information and complaint 
upon oath before me — one of his majeſly's juſtices of the 
peace for the ſaid county, that this preſent day divers goods 
of him the ſaid A. I. to wit, =— have feloniouſiy been 
folen, taken and carried away from the houſe of him the 
ſaid A. I. at — aforeſaid in the county aforeſaid, 
and that he hath juſt cauſe to ſuſpect, and doth ſuſpect, that 
A. O. late of — yeoman, feloniouſiy did ſteal, take, and 
carry away the ſame: Theſe are therefore to command you forth- 


| with to apprehend him the ſaid A. O. and to bring him before 


me to anſiber unto the ſaid information and complaint, and to 
be further dealt with according to law : Herein fail you not. 
Given under my hand and ſeal the. day of ——=— in 


Note; The form of a warrant to ſearch for ſtolen 


| | goods is inſerted under the title Search warrant. 


Indictment 


79 


N 


J. 
i 
i © 
1 
1 6 
LF 
i 
. 
1 
. 
3 
"$56 
"4.8 
i 
1 
7 4 


Larceny. 


— 


Indictment for grand or petit larceny in general. 


Weſtmorland. = jurors for our lord the king upon 
their oath preſent, That A. O. late of 
in the county of ——— 


day of in the 
with force and arms, at in the county aforeſaid, one 
linen ſheet of the value of of the goods and chattels 
of one A. I. then and there bebe: felonioufly did fleal, take, 


and carry away, again/t the peace of + our Haid lord the king, 
his crown and dignity. 


labourer, on the 
= year of the reign of 


— 


Aldctnenr 'for picking of dec or otherwiſe 


privately ſtealing from the perſon. 
Weſtmerland. HE jurors for our lord the king upon 
their oath preſent, That A. O. late of 
in : the pariſh of | yeoman, on the day 
of in the year of the reign of — with 
force and arms, at the pariſh aforeſaid in the county afore- 
ſaid, one ſilver watch of the value of — of the goods 
and chattels of ane A. I. from the perſon of the ſaid A. I. 
ſubtilly, privily, craftily, and without the knowledge of the 
ſaid A. I. then and there felonioufly did ſteal, take and carry 


away, againſt the peace of our ſaid lord the king, bis crown 
1 Aen. 


Indietment for breaking a houſe in the day time, 
ſome perſon being therein. 


Weſtmorland, 1 jurors for our lord the king upon 

their oath preſent, That A. O. late of 
i the county of — labourer, on the — day 
of — in the —— ear of the reign of at the hour 
of — in the afternoan of the Jame day, with force and 
arms, at — in the county 4 — the dwelling bouſe 
of one A. I. there ſitnate, (one B I. wife of the faid A. I. 
in the ſame houſe in the peace of God and of our ſaid lord the 
king then being) felmiouſly did break and enter, and one ſilver 
ſpoon of the value of — of the goo 's and chattels of him 
the ſaid A. I. then and there 5 7, did ſteal, take, and 


| * away, and her the ſaid B. I. then and there in bodily 


3 ua 


Ce 


= J 


Larceny. 
fear and danger of her life feloniouſly did put again! the 
peace of our ſaid lord the king, his crown and dignity. 


Indictment for breaking a houſe in the day time, 
(no perſon being therein.) ; 


Weſtmorland, HE jurors for our lord the king upon 
| | their oath preſent, That A. O. late of 


— on the ——— day of — in the — year 
of the reign of at the hour of — in the after- 


noon of the ſame day, with force and arms, at — in 
the county aforeſaid, the dwelling houſe of one A. I. there 
ſituate, feloniouſly did break and enter, and one ſiluer ſpoon of 
the value of — of the goods and chattels of him the 
ſaid A. I. then and there feloniouſly did fleal, take, and carry 
away; againſt the peace of our ſaid lord the king, his crown 
and dignity. | | 


Indictment for ſtealing of goods out of a ſhop, 
warehouſe, coach-houſe, or ſtable. 


Weſtmorland. INH E jurors for our lord the king upon 

| I their oath preſent, That A. O. late of 
i the county aforeſaid, labourer, on the | 
day of — in the — year of the reign of 
with force and arms at ——=— in the county aforeſaid, one 
piece of cloth of the value of . of the goods and chattels 
of ane A. I. in the ſhop of him the ſaid A. I. then and there 
being found, then and there privately and feloniouſly did fleal, 


— 


—ů 


ne, take, and carry away ; againſt the peace of our ſaid lord the 
king, bis crown and dignity. | | 
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er Concerning the duties on leather, ſee title Exciſe. 
him | | | | | 
1 PHERE are ſeveral ſtatutes unrepealed, which were 

dily | made- before the firſt year of the reign of K. James 


the firſt, concerning leather ; but the act made in that 
Vor, III, year 
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goods ferfeited 


by the 1 J. how 


Leather. 


year renders them all uſeleſs, the ſame being intended to 
reduce all the acts into one relating to that commodity; ; 


which ſame thing was attempted in that king's reign, with 


ſucceſs, in divers other articles. 
Therefore in this title I ſhall go no further back than 


the ſtatute of the 1 F. c. 22. And to avoid abundance of 


repetitions, I will firſt inſert the methods of recovering 
the ſeveral penalties, and will then proceed with this article 
in its ſeveral progreſſes, in the order of time, from the 
firſt flaying off the hide, to its being at laſt fold and ma- 
nufactured in leather, or exported, 


IJ. Of the penalties under this title. 
II. Of hides before they come to the tanner. 
TIT. Of the tanning of hides. 
IV. Of the currying of hides. 
V. Of the ſearching and ſealing of leather.” 
VI. Of the triers of leather. 
VII. Of the ſelling and regiftring of leather. 
VIII. Of the manufacturing of leather, or Pot | 
ing it, 
IX. Importing of leather gloves or milts. 


I. Of the penalties under this title. 


1. All forfeitures by the act of the 1 J. c. 22. not . 
after otherwiſe ſpecially directed, ſhall be divided one third 


to be diſti buted. to the king, one third to bil that ſhall ſue, and one 


third to the city, town, or lord of the liberty. 1 J. 


c. 22. i 46. 

And all leather, ſhoes, or other things made of tanned or 
curried leather, ſeized and condemned by the triers here- 
aftermentioned, by the ſaid ſtatute of the 1 J. c. 22. if 
in London, ſhall be brought to Guildhall, and prized by in- 
different perſons, and the value thereof divided, one third 
to the ſeizor, one third to the chamber of London, and 
one third to ſuch poor as the mayor and four aldermen ſhall 
appoint; If in any other city, town, or place, they ſhall 
be brought to the common hall of ſuch town, or to ſome 
Convenient and open place to be appointed by the lord s 

the 


Leather. 2 


the liberty where no common hall is, there to be prized as 


to : 
y; aforeſaid, and the value divided, one third to the poor and 
ith in other deeds of charity after the diſcretion of the mayor 
| or lord of the liberty, one third to the mayor for the uſe 
an of the commonalty, or to the lord of the liberty where 
of there is no mayor or other ſuch like officer, and one third 
ing to the ſeizor. 1 F. c. 22. /. 46. 
cle 2. And the aboveſaid forfeitures on the 1 J. may be ſued Forfeitures on 
the for in any court of record, by action of debt, bill, plaint, es , 13 
na- or information, or otherwiſe, I F. c. 22. /. 46. eee 
And likewiſe all juſtices of aſſize, juſtices of the peace, 
mayors, and ſtewards of leets, may inquire thereof in their 
ſeſſions, leet, or law day, and hear and determine the ſame, 
1 7. c. 22, % $36 -- ö „„ 
And moreover by the g An. c. 11. Any two juſtices 
near where the forfeitures on the ſaid act of the 9 An. 
ſhall be incurred, or offence committed, or where any of- 
| fence ſhall be committed againſt the aforeſaid act of 1 J. 
c. 22, may hear and determine the ſame ; who ſhall on in- 
formation or complaint, in three months after any ſeizure 
| made, or offence committed, ſummon the party accuſed, . 
and the witneſſes: and on appearance or contempt in not 
711 appearing (on proof of notice given) ſhall proceed to exa- 
mine witneſſes on oath, and give judgment, and iſſue war- 
rants for levying the penalties, and cauſe the diſtreſs to be 
ſold, if not redeemed in ſix days. And if either party is 
not ſatisfied with the judgment, he may appeal to the next 
ſeſſions, who hall determine the ſame, and in caſe of 
conviction, iſſue warrants for levying the penalties. 
0. | 
ere- 4 All forfeitures and ſums by the act of the 13 œ 14. porfeirures on 
nird C. 2. c. 7. ſhall be recovered in any court at Meſtminſter, the 13 & 14 
one or in any court of record in the city, town, county, or G7. 


place where the offence ſnall be committed; to be diſtri- 
buted half to the king, and half to the informer, /. 10. 


] or 

ere- : h . 5 

Fn 3 II. Of hides before they come to the tanner. 

hird WE ES | | 

and WW 1. If any raw hide or calf ſkin ſhall wilfully or negli- Gaſhing bides. 
hall Bently be gaſhed or cut in flaying, or being gaſhed or cut 

hall mall be offered to ſale; the butcher or other perſon Who 

ome Impaired the ſame or the perſon offering the ſame to ſale, 

d of ſhall forfeit 28 6d for every hide, and 1s for every calf 

the kin; half to the poor of the pariſh where it is found or 


F 2 | offered 
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9 Leather, 
offered to ſale, and half to him that ſhall ſue. ꝙ An. c. tt 
J. 11. | 

Wa:ering hides 2. No butcher ſhall water any hide, except in June, 
Fuly, and Auguſt ; on pain of 3s 4d. 1 F. c. 22. / 2. 

Rotten hides. J. No butcher ſhal! offer any hide to ſale, being putre- 
fied ;. on pain of 3s 4d. 1 J. c. 22. . 2. 

Who may bu 4. None but tanners ſhall buy any rough hide or ſkin 

hides . (except ſalt hides for the uſe of ſhips) ; on pain of forfeit- 
ing the ſame, or the value thereof. 1 F. c. 22. / 7. 
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III. Of the tanning of hides. 


Who may bea 1. No perſon ſhall be a tanner, but who hath ſerved 
n, ſeven years, except the wife or ſuch ſon of a tanner as hath 
uſed the trade four years, or the ſon or daughter of a tanner, 
or ſuch perſon who ſhall marry ſuch wife or daughter to 
whom he ſhall leave a tan houſe and fats; on pain of for- 
feiting all -ſuch leather by him tanned, or of which he 
ſhall receive any profit, or the value thereof. 1 J. c. 

4 . | | | > 
A : No tanner ſhall be a butcher, on pain of 6s 8d a day, 

1 4. 5 | f 
No tanner ſhall be of any craft exerciſed in the cutting 
or working of leather; on pain of forfeiting the ſame, or 

| the value thereof. 1 F. c. 22. f. 6. | ; 
Oak bark, 2. No perſon ſhall fell any oak trees meet to be barked, 
: where bark is worth 2s a cart load, over and above the 
charges of barking and pilling (except timber for houſes, 
ſhips or mills) but between April 1, and June 30; on pain 
of forfeiting the ſame, or double value thereof. 1 J. c. 
22. f. 20. 5 

No purveyor of timber ſhall fell for the king's uſe, any 
| oak timber tree meet to be barked, but in barking time 
On (except for the King's houſes or ſhips) ; or ſhall receive any 
| profit by any lops, tops, or bark of trees to be taken by 
them; or ſhall take or diſpoſe from the owner, any mote 
of any tree ſo to be taken, than only the timber thereof to 
be uſed only about the king's buildings or ſhips : on pain 
of forteiting to the party grieved, for every tree, and for 
the lops, tops, and bark of every tree 40s. And the 
owner may with-hold any bark; lop, or top, any com- 
miſſion or other matter notwithſtanding. 1 F. c. 22. 
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3. No tanner ſhall ſuffer any hide or ſkin to lie in the 
lines till they be over limed ; nar ſhall put them into any 
5 | tan 
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Leather. 
tan fats, before the lime be perfectly ſokened and wrought 


out of them; nor ſhall uſe in the tanning thereof any thing 
but aſh bark, oak bark, tap wort, malt, meal, lime, cul. 


| ver dung, or hen dung ; nor ſhall ſuffer it to lie wet till it 
be frozen; nor ſhall dry it by the fire, er ſummer ſun; nor 
ſhall tan any hide or ſkin putrefied or rotten; nor ſhall | 


ſuffer the hides for utter ſole leather to lie in the woozes 


& leſs than 12 months, nor the hides for upper leathers leſs 


than nine months, nor ſhall negligently work the hides in 


the woozes, but ſhall renew and make ſtrong their woozes, 


as often as ſhall be requiſite ; nor ſhall put to ſale any lea- 


ther tanned in any other ſort than by this ſtatute is limit- 
ed: on pain of forfeiting every hide or ſkin tanned and 


oftered to ſale contrary to this act, or the value thereof. 
1 F. c. 22. fo II. | 


No tanner ſhall] raiſe with any mixtures any hide to be 
converted to backs, bend leather, clouting leather or any 


other ſole leather, except they be for largeneſs, ſtate, and 
growth fit for that purpoſe, to be tried by the triers here- 
after mentioned; on pain of forfeiting the ſame. 17, 


e. 22. /. 13, 13 


3 | 
No perſon ſhall ſet the fats in tan hills, or other places, 


where the woozes or leather may take any unkind heats ; | 
or ſhall put any leather into any hot or warm woozes ; or 


ſhall tan any hide or ſkin with any hot or warm woozes ; 


on pain of 101, and the pillory on three market days in 


the next market town. 1 F. c. 22. /. 16, 17. 
If any tanner or other perſon ſhall ſhave or cauſe to be 


ſhaved any hide or calf ſkin, before it be thoroughly tan- 


ned, whereby it ſhall be impaired ; he ſhall forfeit the 
ſame or the value, half to the king, and half to him that 


W hall ſue. 9 An. c. 11. /. 12. | 
Every tanner, who ſhall ſhave, cut, and rake the upper 
| leather hides all over, or the necks of their backs and 


butts; ſhall forfeit the ſame or the value thereof, and 


| the ſearchers and ſealers hereafter mentioned may ſeize 
them. 13 C14 C. 2. c.7. J. 8 | 


If any tanner ſhall offer to fale any leather not tho- 
roughly tanned or dried, to the ſatisfaction of the triers ; 


he ſhall forfeit ſo much as ſhall be ſo deficient, whether 
whole hides or part thereof, 1 F. c. 22. J. 15. 
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IV. Of the currying of hides 


Who may dea 1. No currier ſhall be a tanner, ſhoemaker, butcher, or | 
5 0 other artificer uſing cutting of leather; on pain of for- 
feiting 6s 8d for every hide he ſhall curry during the 


time that he ſhall occupy any of the ſaid miſteries. 1 J. on 
c. 22. / 25. | | | ga. 
Leatherjdelivered 2. Every artificer dealing in cutting of leather, or ſuc 
to che curcier. other perſon, who ſhall buy any red tanned leather, with- for 
in London, or three miles thereof, ſhall before the next do 
market day for ſale of leather, give notice thereof to one im 
of the curriers company, and in three weeks after ſhall cu 
deliver the leather fo bought (except what ſhall be uſed pa 

for ſoles without being curried, tallowed, or drefled) to 

the ſaid currier, to be curried, tallowed, or drefled ; on 

pain of 6s 8d for every back, butt, hide, or calf ſkin, 

139 14 C. 2. c. 7. /. 13. 

In what time he 3. No currier ſhall refuſe to curry any leather to him 
ſhallcuriyit. brought by any artificer being a cutter of leather, and fo 
bringing with him ſufficient ſtuff for the perfect liquoring hz 
the ſame, with as convenient ſpeed as may be, not exceed- of 
ing eight days in ſummer and 16 in winter, in the pre- or 
ſence of the ſaid artificer, if he will be preſent, otherwiſe fc 
in his abſence ; on pain of forfeiting to the party grieved to 
for every hide or piece of leather not in this manner cur- ta 
ried, and well and ſpeedily dieſſed, 10s. 1 F. c. 22. ta 
8. 5 . | c. 

/ And by the 12 G. 2. c. 25. If any currier ſhall refuſe to 
Curry any leather brought or ſent to him by any perſon er 
dealing or working in leather, or ſhall neglect to curry ſh 
the ſame in 16 days between Sept. 28, and March 25, and ſh 
in 8 days in the remaining part of the year; he ſhall, on 0 

conviction before one juſtice, on the oath of one witneſs, 
forfeit any ſum not exceeding 51, by diſtreſs; half to the m 
informer and half to the poor. Perſons aggrieved may ſ! 
appeal to the next ſeſſions. /. 4, 5, 6. 6 tl 
Manner of cur- 4. No perſon ſhall curry any leather in the houſe of any W 
rying its ſhoemaker or other perſon, but only in his own houſe . 11 
ſituate in a corporate or market town; nor ſhall curry t. 
| any leather except it be perfectly tanned ; nor ſhall curry te 
| any hide or ſkin being not thoroughly dry after his wet ft 
1 ſeaſon; in which wet ſeaſon, he ſhall not uſe any ſtale o 
i f 0 urine, or any other deceitful or ſubtle mixture or means c 


to hurt the ſame; nor ſhall curry any leather meet for 
utter ſole leather, with any other ſtuff than with hard tal- 
low, 


eans 
t for 

tals 
low, 


Leather. 


Low, nor with any leſs of that than the leather will re- 


ceive ; nor ſhall curry any leather meet for over leather, 
and inner ſoles, . but with ſufficient ſtuff, being freſh and 


not ſalt, and thoroughly liquored till it can receive no 


more; nor ſhall burn or ſcald any hide or leather in the 


currying ; nor ſhall ſhave any leather too thin, nor ſhall 
gaſh or hurt any leather in the ſhaving, or by any other 


means; but ſhall work the ſame ſufficiently in all points : 
on pain of forfeiting for every ſuch offence (other than in 
gaſhing cr hurting in ſhaving) 6s 8d, and the value of 
ſuch ſkin or hide marred by his evil workmanſhip; and 
for every offence in gaſhing or hurting by ſhaving, 
double ſo much to the party grieved, as the leather ſhall be 
impaired thereby, by the judgment of the. wardens of the 
curriers, and of the warden of the company whereof the 
party grieved ſhall be. 1 J. c. 22. /. 22. 


V. Of the ſearching and ſealing of leather. 


1. The mayor and aldermen of London (on pain of 40 1 Searchers and 
for every year they make default, balf to the king, and ſealers in Lon- 


half to him that ſhall ſue) ſhall yearly appoint 8 freemen 
of ſome of the companies of cordwainers, curriers, ſadlers, 
or girdlers (whereof one ſhall be a fealer and keep a ſeal 
for the ſealing of leather) ; who ſhall be ſworn before them 
to do their office truly: And they ſhall ſearch and view all 
tanned leather brought to market, whether it is thoroughly 
tanned and dried; and if it is, ſhall ſea] the ſame. 17, 
c. 22. . i. | i 

And four of the ſaid ſearchers ſhall be removed at the 
end of the year, and four new ones choſen; and no one 
ſhall continue in the office above two years together, nor 
ſhal! be employed again till after the end of three years; 
on pain of 101 a month, 17. c. 22. /. 36. 


On. 


2. And all mayors, and lords of liberties, fairs, and In other places, 


markets, out of the compaſs of three miles from London, 
ſhall (on like pain of 401) appoint and ſwear yearly two, 
three, or more honeſt and ſkilful men, to be ſearchers 
within their precincts; who ſhall ſearch as often as they 
ſhall think good, or need ſhall be, and ſhall ſeal what 
they find ſufficient: And if they find any leather offered 
to be ſold, or brought to be ſealed, which ſhall be inſuf- 
ficiently tanned or curried, or any boots, ſhoes, bridles, 
or other thing made of tanned or curried leather, inſuth- 


ciently tanned, curried, or wrought, they may ſeize and 
F 4 
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88 Leather, 


keep the ſame, till they be tried by the triers. 1 J. c. 


22. /. 32. i 
Fee ſor ſealing, 1 Ihe wardens of the curriers ſhall ſearch and try all 
ſuch curried leather as ſhall be brought to any of their com- 
_ pany to be curried, and ſhall with a ſeal therefore to be 
prepared, with convenient ſpeed, not exceeding one day 
after the currying and requeſt made, ſeal ſuch leather as 
they ſhall find ſufficiently curried ; taking for every hide 
ſo ſealed after the rate of one penny for the dicker, and 
for every ſix dozen of calf ſkins one penny, to be paid by 


the currier : on pain of forfeiture for every hide not 
ſearched and ſealed 6s 8d. 1 F. c. 22. 27. | 


But they ſhall not viſit, ſearch, or ſeize any leather, 


hide, or ſkin, but ſuch as ſhall be curried or dreſſed with- 
in London or three miles thereof, by ſome member of their 
own company, nor in any other place but in the open 


market, or in the ſhops, houſes, or warehouſes of ſuch 
curriers. 1 V. /ef}. 1. c. 33. ſ. 4 


Penalty on the 4. If any ſearcher or ſealer thall refuſe with convenient 


ſearcher or ſealer ſpeed to ſeal any leather which is ſufficient, or do allow that 
mba which is inſufficient; he ſhall forfeit 40s. If he ſhall 
receive any bribe, or exact any other fee than by this act 
is appointed, he ſhall forfeit 201. And if he ſhall refuſe 
to execute his office, he ſhall forfeit 101, 1 FJ. c. 22: 


7. 37. 


penalty on hin- 5- If any perſon ſhall deny, or withſtand, or not ſuffer 


dring the ſrar- 


x the ſearching or ſeizing of inſufficient wares, he ſhall for- 
Ber. 


1 . . 22. 40. 
VI. Of the triers of leather. 


Trieri in Len- 1. The mayor of London (on pain of 5 l, half to the 

don. king, and half to him that ſhall ſue) ſhall within fix days 
after notice given to him of any ſeizure of any leather, red 
and unwrought, appoint fix triers, two of the cordwain- 
ers company, two of the curriers, and two of the tanners 
uſing Leadenhall market; who upon their oaths to be taken 
before him, {hall on the ſecond, or third market day. for 
leather (to be holden on Tueſday, 13 & 14 C. 2. c. 7. ,. 9.) 
in the afternoon, try whether the ſame be ſufficient or not. 
1 J. c. 22. / 33, 35. 20 

Is ether Place. 2. Every other mayor, or lord of liberty, out of the 


compals of three miles from Londen within whoſe pre- 


cincts any ſeizure of any tanned leather, red or curried, 
or of any ſhoes, boots, or other wares made of tanned lea- 
ther ſhall be, ſhall (on like pain) with all convenient 


ſpeed 


* 


— Leather. 


ſpeed after notice given to him of ſuch ſeizure, appoint ſix | 


honeſt and expert men, to try whether the ſame be ſuffi- 


cient or not; the ſame trial to be openly on ſome market 


day, and within 15 at the fartheſt from the time of the 
ſeizure, upon the oaths of the ſaid triers. 1 F. c. 22. 


1.34 


VII. Of the felling and regiſtring of leather. 


+ Triers not doing their duty, ſhall forfeit 51, 1 F. Triers miſbe- 


having, 


1. No perſon ſhall put to ſale any tanned leather red and Selling unſealed, 
unwrought, but in open fair or market, unleſs the ſame 


hath been firſt ſearched and ſealed ; nor ſhall offer to ſale 
any tanned leather red and unwrought before it be ſearched 


| and ſealed; on pain of forfeiting the ſame, or the value 


thereof, and alſo for every hide or piece 6s 8d, and for 


| every dozen of calves ſkins 38 4d. 17. c. 22. / 14. 


But no perſon ſhall incur any penalty for ſelling or 


buying any ſheep ſkins unſearched or unſealed. 4 F. c. 


Ip | 
2. All red tanned leather ſhall be bought only in the Where to be folg 


open fair or market, and not in any houſe, yard, ſhop, 
or other place ; on pain of forfeiting the ſame, or the 
value thereof, and the contraſt to be void. And all ſuch 


| leather ſhall be ſearched and ſealed before ſale, and on 


tale ſhall be regiſtred, and an entry made both by the 


and dwellings entered into the book of the regiſter ; on 
pain that every ſuch buyer or ſeller who ſhall make de- 
fault, ſhall forfeit the ſame or the value thereof. 13 & 14 


6.2. %% £2. | : 

Jo. Sade and ſealers ſhall keep a regiſter, wherein 
they ſhall enter all bargains made for leather, hides, or 
ſkins, during the fair or market, being thereunto required 
by the buyer or ſeller, with the prices ; taking for ſearch- 
ing, ſealing, and regiſtring of every ten hides, backs, or 
butts, of the ſeller, 2 d, and fo after the ſame rate ; and for 


and regiſtred, 


| buyer and ſeller, both being preſent, and their names 


Fee for retziſtringi 


every ſix dozen of calves ſkins or ſneep ſkins, 2 d, and of 
the buyer after the ſame rate. 1 J. c. 22. f. 41. : 


4. All red tanned leather which fhall be brought into 


Regiſtring in 


London, or within three miles thereof, ſhall be brought to Londen, 
Leadenhall before it be houſed, and there viewed whether 
it hath been ſearched or ſealed, and ſhall be regiſtred by 
the ſearchers, with half ſuch fees to be paid for ſuch of 


the ſaid tanned leather as ſhall be bought out of London, 
| 9 | = 
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Leather. 


or three miles compaſs from the ſame, and ſearched and 


ſealed before it be brought within the city; on pain that 
every perſon houſing or not bringing his leather to Leaden- 
hall as aforeſaid, ſhall forfeit for every hide or ſkin 6 $ 8 d. 


I 7. 22. J. 38. 


Buyer of leather 5. By the x J. c. 22. No perſon ſhall buy any tanned 
ſeHing it again leather unwrought, but who ſhall work the ſame into 


unwrous ht. 


wares; on pain of forfeiting the ſame, or the value there- 
of. /. 8. | 

But by the 12 G. 2. c. 25. All perſons who deal or 
work in leather, may buy all ſorts of tanned leather in 
open fair or market, whether curried or uncurried, being 


firſt ſearched and fealed ; and may cut and ſel] the ſame 


in any ſmall pieces * cheir my ſhops. /. 1. 

And by the 1 V. 1. c. 33. All dealers or workers 
in Rakes may buy all Torts of oy tanned leather in open 
fair or market, whether curried or uncurried, being firſt 
fearched and ſealed, and may ſell it again in their open 


' ſhops, or cut and convert it into other made ware. ſ. 5. 


Where it may be 6. Within London, or three miles thereof, no perſon 
joid in London. fhall ſell any wares appertaining to the miſtery of any ar- 


Shoemaket's 


duty. 


tificer cutting leather, but only in open ſhop, common 
fair or market, whereby the wardens may have ſearch 
thereof ; on pain of forfeiting the ſame, and alſo 108. 


. 22. J. 45. 
VIII. 07 the manufacturing of leather, or exporting it. 


1. No ſhoemaker ſhall make any boots or ſhoes, or 
any part of them, of Engliſh leather wet curried (other 
than deer ſkins, calves ſkins, or goat ſkins made and 
dreſſed like Spaniſh leather), but of leather well and truly 
tanned and curried in manner aforeſaid, or of leather well 
and truly tanned only, and well ſewed, without mixing 
overleathers, that is to ſay, part being neats leather, and 
part calves leather ; nor ſhall put into any part of any 
ſhoes or boots, any leather made of a ſheep ſkin, bull 
hide, or horſe hide; nor in the upper leather of any ſhoes, 
or into the nether part of any boots (the inner part of the 
ſhoe only excepted) any part of any hide from which the 
ſole leather is cut, called the wombs, necks, ſhanks, flank, 
powle, or cheek; nor ſhall put into the utter ſole any 
other leather, than the beſt of the ox or ſteer hide; nor 


into the inner ſole, any other leather than the — 
neck, powle, or cheek; nor into the treſwells of the dou- 


ble 


Leather. 
ble ſoled ſhoes, other than the flanks of any of the hides 


aforeſaid ; nor ſhall make or put to ſale between September 
30, and April 20, any ſhoes or boots meet for any perſon 


above four years old, wherein ſhall be any dry Engliſh lea- 


ther, other than calves ſkins or goats ſkins made or dreſſed 
like Spaniſh leather; on pain of forfeiting for every pair 
of ſhoes or boots 3s 4d, and the value thereof, 1 J. 
. 1 


2. An! if any ſhoemaker, ſadler, or other artificer Artificers work- 
uſing of leather, do make any wares of any tanned leather ing bad leather. 
inſufficiently tanned, or of tanned and curried leather be- 
ing not ſufficiently tanned and curried ; he ſhall forfeit the 
ſame, and the value thereof. 1 F. c. 22. ,. 44. c 

3. If any ſhoemaker or cobler within London or three <hcemakes in 
miles thereof, ſhall put any tanned leather into any boots London, 
or ſhoes, or other things made of tanned leather, which 
ſhall not be well and perfectly tanned, or do put any cur- 
ried leather into boots or ſhoes or other things made of 
leather, which ſhall not be ſufficiently tanned and curried, 
and alſo ſealed ; he ſhall forfeit the ſame, and the value 
thereof 1 J. c. 22. . e 5 

4. And the maſter and wardens of the miſteries of cord- Search in Lon - 
wainers, curriers, girdlers, and ſadlers of London (on eee ee 
of 40 | for every year they make default, half to the king 
and half to him that ſhall ſue) fhall once a quarter or 
oftner make ſearch and view of all boots and ſhoes, and 
other wares made of tanned leather, within three miles of 
London, and if they are not truly wrought, they may ſeize 
and carry the fame to their ſeveral common halls. 1 F. 

c. 22. / 19. . 4 | 
And by the 1 W. ſeſſ. 1. c. 33. %. 3. Every hide, ſkin, 
or piece of tanned leather ſhaved or liquored, of what co- 
Jour ſoever, with any lawful liquor or dreſſing, and being 
well and truly curried, ſhall be deemed ware within the 
laid ſtatute of the 1 F. c. 22. . ta 

5. All forts of leather and ſkins, tanned or dreſſed, Exportation. 

may be exported. 20 C. 2. c. 5. 9 An. c. 6. ſ.4. 


IX. Importing of leather gloves or mitts. 


r. For encouragement of the importation of foreign 
kid and lamb ſkins unmanufactured; if any foreign ma- 
nufactured leather gloves or mitts ſhall be imported, the 
ſame ſhall be forfeited, and may be ſearched for and ſeized 
by any officer of the cuſtoms or exciſe: And every per- 
lon importing the ſame, or aiding therein; or, being a 

vender 
1 


vender or retailer of any kind of leather gloves or mitts, 
in whoſe poſſeſſion any ſuch foreign manufactured leather 
gloves or mitts tha}! be found; or who ſhall fel} or ex- 
poſe the ſame to ſale; or conceal the ſame with intent to 
- Prevent the forfeiture ; ſhall over and above the forfeit- 
ure of the ſaid goods, and all intereſt he may have there- 
in, forfeit alſo 200 % with double colts. 6 G. 3. c. 19. 
„ 7 
2. If the ſeizure ſhall be out of the limits of the bills 
of mortality, and not exceed the value of 201, two ju- 
ſtices may hear and determine the ſaid cauſe of ſeizure of 
the ſaid goods, /. 2. | | 
3. After condemnation, the fame to be publickly ſold 
to the beſt advantage, by the candle, for exportation ; 
and not to be delivered out, till ſecurity be given that 
the ſame ſhall be exported, and not landed in any part 
of his majeſty's dominions. /. 3. 
4. Half the produce ariſing by the ſale, to go to the 
king ; and half to the officer who ſhall ſeize and ſecure 
the ſame. id. x 
5. And if any doubt ſhall ariſe where the ſame were 
manufactured, the proof ſhall lie on the perſon in whoſe 
poſſeſſion they ſhall be found, and not on the proſecutor ; 
and if no proof be given that they were manufactured in 
Great Britain, they ſhall without any further proceed- 
ing be taken to have been manufactured out of Great 
Britain. 1. 4. 
| 6. Provided, that if any perſon, in whoſe poſſeſſion 
ſuch goods ſhall be found (ſuch perſon not importing or 
concealing the ſame) ſhall diſcever upon oath, before one 
Juſtice, the perſon who ſold the ſame to him, ſo as ſuch 
vender may be convicted; he ſhall be indemnified. 
1 wi The ſaid pecuniary forfeitures to be ſued for in the 
eourts at Weſtminſter; and to be diſtributed half to the 
| king, and half to the officer who ſhall inform and ſue, 
8. But if the officers of the cuſtoms or exciſe ſhall 
neglect or refuſe, for one calendar month after 6ondem- 
nation, to proſecute for the pecuniary penalty ; any other 
per ſon may ſue for the fame, to be diſtributed as afore- 
faid, half to the king, and half to him that ſhall ſue, 
9. Provided, that nothing herein ſhall. extend to ſub- 
ject any wearer of ſuch gioves or mitts, as part of his 
dreſs only, to any forfeitare or pecuniary penalty. / 8. 
Wecdurer. 
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Lecturer. 


Y the 13& 14 C. 2. c. 4. Lecturers in churches, un- 

licenſed, and not conforming to the liturgy, thall be 
diſabled, and thall alſo ſuffer three months impriſonment 
in the common gaol; and two juſtices (or the mayor in 
a town corporate) ſhall, upon certificate from the ordi- 
nary commit them accordingly. /. 19—23. 


1. L ET (leth, lethe, lathe) is of Saxon original, and Meaning of the 
ſeemeth to be no other than the court of the /athe ; word. 

as the county court is the court of the county. For in 

ancient times the counties were ſubdivided into lathes, 

rapes, wapentakes, hundreds, and the like. And the ſhe- 

riff twice a year performed his fourn or perambulation, for 

the execution of juſtice throughout the county. After- 

wards this power of holding courts was granted to divers 

great men, within certain diſtricts, And from hence, 

theſe courts, holden within particular parta of the coun- 

ty, . have deſcended unto us without variation, under the 

name of the Jeet, leth, or lathe courts. | , 
2. The court leet is a court of record, having the ſame Leet, what. 

juriſdiction within ſome particular precinct, which the 


theriff's torn hath in the county. 2 Haw. 72. 


3. For the leet, or view of frankpledge, was by the Leet derived 
king (for the eaſe of the people) divided, and derived from frem the tota, 
the torn ; who did grant to the lords to have the view of 
the tenants and reſiants within their manors ; ſo as the 
tenants and reſiants ſhould have the ſame juſtice that they 
had before in the torn done unto them at their own 
doors, without any charge or loſs of time. 2 fl. 71. 
4. The inftitution hereof for keeping of the king's prank ledges 
peace, was, that every freeman at his age of 12 years 
(except peers, clergymen, and tenants in ancient de- 
meſne, 2 Haw. 57.) ſhould in the leet, if he were in any 
leet, or in the torn if he were not in any leet, take the 
oath of allegiance to the king ; and that pledges or ſute- 
ties ſhould be found for his truth to the king, and to all 
5 | . his 
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Leet. 


his people, or elſe to be kept in priſon: This frank- 
pledge conſiſted moſt commonly of ten houſholds, which 
the Saxons called theothung, in the north parts they call 
them tenmentale, in other places of England tithing ; 


whereof the maſters of the nine families who were bound, 


were of the Saxons called freoborgh, which in ſome places 
is to this day called freeborrow, that 1s, free ſurety, or 
frankpledge, and the maſter of the tenth houſhold was 


called theothungmon, to this day in the welt called tithing- 


man, and tithenbeofod, and freoborher, that is capitalis plegius, 
chief pledge; and theſe ten maſters of families, were 


bound one for another's family, that each man of their 


ſeveral families ſhould ſtand to the law, or if he were not 
forthcoming, that they ſhould anſwer for the injury or 
offence by im committed. And the precinct of this 
frankpledge was called decenna, becauſe it conſiſted moſt 
commonly of ten houſholds; and every man of thoſe 
ſeveral houſholds, for whom the pledge or ſurety was 


taken, were called decennarii ; which names are continued 


as ſhadows of antiquity to this day. 2 1. 73. 


And by the due execution of this law, ſuch peace was 


univerſally holden within this realm, as no injuries, homi- 


cides, robberies, thefts, riots, tumults, or other offences 


were committed ; fo as a man with a white wand might 
ſafely have ridden before the conqueſt, with much money 
about him, without any weapon, throughout England, 
2 Infl. 73. 

But no perſon is obliged to appear at any leak. within 
the precincts whereof he doth not reſide. 2 Haw. <7; 


Lo when Þ be 5. He that claims a leet by charter, muſt hold it on the 


Offences within 
the lect, not in- 
quirable in the 
tor n. 


Steward may 


commit for an 
affray. 


days preſcribed by the charter; he that claims it by pre- 
ſcription, may claim to hold it once or twice every year, 
at any ſuch days as ſhall upon reaſonable warning be ap- 
pointed, if the uſage hath been ſo that it hath been 
kept at uncertain times; or elſe it ought to be kept at 
ſuch certain days and times, as by preſcription hath been 
certainly uſed. 2 Inſt. 72. 


6. If anuſance done within the juriſdiction of the leet, 


be not preſented in the Jeet, the ſheriff in his torn cannot 
inquire of it ; for that which 1s within the precinct of the 
leet is exempt from the torn, otherwiſe there might be a 
double charge; but in that caſe a writ may be directed to 
the ſheriff to inquire thereof. 4 Toft. 261. 

7. It ſeems that a court leet is ſo far intruſted with the 
keeping of the peace within its own precinct, that the 
ſteward of it may by recognizance vind any perſon to the 

: Fe 


—_—  . 
peace, who ſhall make an affray in his preſence, ſitting 
the court, or may commit him to ward, either for want 
of ſureties, or by way of puniſhment, without demanding 
any fureties of him, in which caſe he may afterwards im- 
poſe a fine according to his diſcretion, 2 Haw. 4. + "65. 
8. The leet hath power to receive indictments of fe- What felonies 


Jonies at the common law, but not of felonies by act 25 2 


: the leet. 
of parliament, unleſs ſpecially limitted thereto, 2 H. ; 
. 71. | 

1 Furthermore, this court hath cognizance of a great Other publick | 
number of offences, both by the common law, and by ſta- offences. 


| tute; as for inſtance, tipling in alehouſes ; aſſaults 


whereby bloodſhed enſueth; common barators ; bawdy 
houſes ; defects in bridges and highways ; deſtroyers of 
ancient boundaries ; bakers; brewers ; butchers ; cur- 
riers ; deciners or ſuitors not appearing in the leet ; eſ- 
trays, waifs, and treaſure trove ; eave droppers ; fore- 
ſtallers, regrators, ingroſſers; deſtroyers of game; game- 
ſters; hedge breakers ; negleCters of hue and cry; hig- 
lers; innholders ; millers; night walkers; common 
nuſances; want of pillory and ftocks, and common 
pounds; reſcous ; ſcolds; ſhoemakers ; ſearchers of 
leather ; ſtoned horſes of two years old put on the com- 
mon; victuallers ; conſtables neglecting watch and ward; 
weights and meaſures; and many others by particular 
ſtatutes. Wood. b. 4. c. 1. | | 
10. But a man cannot be preſented in the leet for ſur- Private «fences, 
charging the common, or for digging in the common ; 
becauſe this concerns the private, not the publick intereſt, 
and belongs rather to the court baron to inquire of it. 
Mood. b. 4. c. 1. RE 
11. Alſo no offence is cognizable in the leet, unleſs it wle ee, ben 
aroſe ſince the holding of the laſt court. 2 Haw. 66. aner 
12. The conſtables of common right are to be choſen Conſtable cho- 
and ſworn in the leet or torn, 2 Haw. 62. ſen in the lect, 
13. The leet ſeems not to be within the equity of the'jurors, 
ſtatute of 1 R. 3, which requires that the jurors in the 
torn ſhall have 20s a year freehold, or 26s 8d copyhold 
or cuſtomary ; for it is ſaid, that any perſon happening to 
be preſent at the leet, or to be riding by the place where 
It is holden, may for the want of jurors be compelled by 
the ſteward to be ſworn, whether he be reſident within 
the leet or not; by whichit ſeems to be implied, that any 
perſon whatſoever is capable of being put upon the jury 
in a court leet, 2 Haw. 69. e 


14. Indictments 
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IndiAments to 
be indented, 


Indict ments of 
felonies, how to 


de certified, 


Traverſe, 


Fine. 


Amecticiamer t. 


Amerciament 
how recovered. 


Leet. 


14. Indictments in the leet ought to be by roll indent- 
ed, one to remain with the indictors, and the other with 
the ſteward, to prevent imbezilling. 2 Haw. 69. 

15. Although the leet may receive indictments of fe- 
lony, yet it cannot hear and determine them, but mult 
ſend them to the gaol delivery, there to be heard and de- 
termined, if the offenders are in cuſtody ; or remove them 
by certiorari into the king's bench, that proceſs may be 
made upon them to outlawry. 2 H. H. 71. 

16. It ſeems to be agreed, that a preſentment in the leet 
of any offence within the juriſdiction of the court, being 
neither capital nor concerning any freehold, ſubjects the 
party to a fine or amerciament without any farther proceed- 
ing, and admits of no traverſe to the truth of it: But if 
it touch the party's freehold, it may be removed into the 
king's bench, and there traverſed, 1 Haw. 217, 219, 
2 Haw. 71. | 

17. A fine is a pecuniary punifhment, aſſeſſed by the 
ſteward, for an offence or contempt committed in court, 
or by publick officers out of court, in adminiſtration of 
their offices; a fine is always aſſeſſed by the ſteward, and 
is not to be affeered, though ſometimes it is called an 
amerciament ; and the lord by a ſpecial warrant to the 
bailiff may diſtrain, or he may have an action of debt, 
for a fine impoſed ; but he cannot impriſon. And this 
is the only court that can fine and not impriſon. Mood. 
5. 4. c. 1. 2 Haw. 61. | 


18. An amerciament is a pecuniary puniſhment, aſſeſſed 
by the homage or jury, for offences committed out of court 
by private | perſons, to be mitigated by affeerers (from 
affeurer, to tax), who. are to affirm the reaſonableneſs 


thereof upon their oaths, where no expreſs penalty is in- 


flicted by ſtatute ; and for this alſo the lord may have an 
action of debt, or may diſtrain of common right, and 
impound the diſtreſs, or ſel] it at his pleaſure, but cannot 
impriſon for it. Wood. b. 4. c. 1. | 
19. And upon preſentment of a nuſance, the ſteward 
may either amerce the perſon, and order him alſo to re- 


move it by ſuch a day, under pain of forfeiting a certain 


ſum ; or he may order him to remove it, under ſuch a 


pain, without amercing him at all: And on preſentment 


at another court, that he hath not removed ſuch nuſance 
(having had notice thereof) the pain may be recovered by 


Haw. 61. 


diftreſs or aCtion of debt, without farther proceeding. 2 


20. It 


Vol, III. 


Leet. 


20. It ſeemeth that of common right any court leet, By-laws, 


with the aſſent of the tenants, may make by-laws under 
certain penalties, in relation to matters properly within 
the cognizance of ſuch court, as the reparation of the 
highways, and the like: And alſo a court baron by cuſtom 
may make by-laws, for the well-regulating of commons, 
and ſuch like private matters. And therefore where a 
court leet and baron are holden together, as they uſually. 
are, it ſeer.is, that what is tranſacted therein, in relation 
to publick matters, ſhall be applied to the juriſdiction of 
the court leet, and what is done in relation to private 


matters, ſhall be intended to be done by the court baron, 
2 Haw. 68. | | 


21. The lord of the Jeet ought to have a pillory and Pillory and 
tumbrel : and for want thereof, he may be fined, or his ftecks. 


liberty ſeized. Cro. El. 698. 
But the ſtocks are to be provided at the charge of the 


town; for originally they were not to puniſh, but to keep 
men in hold. Mood. b. 4. c. I. | 


22. But the buſineſs of the leet hath declined for many Buſinef devolved 
years; and is devolved on the quarter ſeſſions. on the ſeſſions, 


Letter. 


BY the 9g & . 22. and 27 G. 2. c. 15. If any perſon 
ſhall knowingly ſend any letter, without any name 
ſubſcribed thereto, or ſigned with a fictitious name, de- 


manding money or other valuable thing; or threatning 


to kill or murder any of his majeſty's ſubjects, or to burn 
their houſes, outhouſes, barns, ſtacks of corn or grain, 
hay or ſtraw ; tho' no money or veniſon or other valuable 
thing be demanded by ſuch letter; or ſhall reſcue any 
perſon in cuſtody for ſuch offence ; he ſhall be guilty of 
telony without benefit of clergy. 5 
And by the 30 G. 2. c. 24. All perſons who ſhall know- 
ingly ſend or deliver any letter or writing, with or with- 
out a name ſubſcribed thereto, or ſigned with a fictitious 


name, threatning to accuſe any perſon of any crime puniſh - 


able by law with death, tranſportation, pillory, or any 


other infamous puniſhment, with intent to extort from 
| bt, bim 


Tetter. 


him any money or other goods, ſhall be puniſhed at the 

diſcretion of the court by fine and impriſonment, pillory, 

whipping, or tranſportation for ſeven years. 
Seditigus or defamatory letters, belong to title Libel, 


% 


Lewdnels. 


1. IF any offend their brethren by adultery, whoredom, 

inceſt, or any other uncleanneſs, the churchwardens 

Mall preſent them to the ordinary, and they ſhall not be 

admitted to the holy communion, till they be reformed, 
Can. 109, | 

2. But altho' lewdneſs be properly puniſhable by the 
eccleſiaſtical law, yet the offence of keeping a bawdy 
houſe cometh alſo under the cognizance of the Jaw tem- 
poral, as a common nufance, not only in reſpect of its en- 
dangering the publick peace, by drawing together diſſolute 
and debauched perſons, but alſo in reſpe& of its apparent 
- tendency to corrupt the manners of both ſexes. 3 Inf. 
205. 1 Haw. 196. | Fon: 

3. And in general, all open lewdnefs groſsly fcanda- 
lous is puniſhable upon indictment at the common law. 
1 Haw. 7. gs ; 

4. And offenders of this kind are puniſhable not only 
with fine and impriſonment, but alſo with ſuch infamous 
puniſhment as to the court in diſcretion ſhall ſeem proper. 
1 Haw. 196. | 

5. And upon information given to a conſtable, that a 
man and woman are in adultery or fornication together, 
or that a man and woman of evil report are gone to a 
fuſpected houſe together in the night, the officer may take 
company with kim, and if he find them ſo, he may carry 
them before a juſtice, to find ſureties of the good behaviour, 
Dale. c. 124. 2 Haw. 61. | 1 5 

6. For it ſeems always to have been the better opinion, 
that a man may be bound to his good behaviour, for 
haunting bawdy houſes with women of bad fame, as alſo 
for keeping bad women in his own houſe. 1 Haw. 132. 

7. And a wife may be indicted together with her huſband 
and condemned to the pillory with him, for keeping a 
bawdy houſe; for this is an offence as to the government 
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the 


LTewdnels. 


of the houſe; in which the wife has a principal ſhare; and 


alſo ſuch an offence as may generally he preſumed to be 


managed by the intrigues of her ſex. - 1 Haw, 2. 

8. And if a wife go away, and remain with an adulterer 
without being reconciled to her huiband, ſhe ſhall loſe het 
dower. 2 Inſt. 435. | 

9. But if a perſon is indicted for frequenting a bawdy 
houſe, it muſt appear that he knew it to be ſuch a houſe ; 
and it mutt be expreſsly alledged that it is a bawdy houſe, 
and not that it is ſuſpected to be ſo. Mood. b. 3. c. 


10. On an indictment for keeping a diſorderly houſe, | 


a female witneſs ſwore, that ſhe was a ſailor's wife, and 
during her huſband's abſence out of the realm ſhe had often 
proſtituted herſelf there: Lord Raymond ſaid, it was an. 
odious piece of evidence and ought not to be heard. Barl. 
Bawdy-h. 5 

11. But it is ſaid a woman cannot be indicted for being 


a bawd generally, for that the bare ſolicitation of chaſtity 


is not indictable. 1 Haw. 196, 1 Salk. 382. 


Indictment for keeping a diſorderly houſe. 


Weſtmorland. HE jurors for our lord the king upon their 

oath preſent, that A. O. late of — 
in the ſaid county, labourer, on the - day of in 
the ——— year of the reign of - and at divers other times 
as well before as after, with force and arms at ——=— afore- 
ſaid, in the county aforeſaid, did keep and maintain, and yet 
doth keep and maintain, a certain common, ill governed and diſ- 
orderly houſe, and in the ſaid houſe, for his own lucre and gain, 
certain evil and ill-diſpoſed perſons, as well men as women, of 


evil name and fame, and of diſhoneſt -conver ſation, to frequent 
and come together then, and the ſaid divers other times, there 
unlawfully and wilfully did cauſe and procure; and the ſaid 
men and women, in the ſaid houſe, at unlawful times, as well 


in the night as in the day, then and the ſaid other times, there 
to be and remain, drinking, tipling, whoring, and miſbchaving 
themſelves, unlawfully and wilfully did permit, and yet doth 
permit, to the great damage and common nuſance of all the ſub- 
Jects of our ſaid lord the king, and again}! the peace of aur ſaid 
tard the king, his crown and dignity, | 
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Tibel. 


IJ. What it is. ” 
II. Who are punijhable for it. 
III. How puniſhable. 


£, What it is. 


Libel is a malicious defamation of any perſon, expreſſed 

either in printing or writing, ſigns or pictures, to aſperſe 
the reputation of one that is alive, or the memory of one that is 
dead. Wood. b. 3. c. 3. 


malicious defamation] And the ſcandal which is ex- 
preſſed in a ſcoffing and ironical manner, is as properly a 
malicious defamation, as that which is expreſſed in direct 
terms; as where a perſon propoſes one to be imitated for 
his courage, who is known to be a great ſtateſman, but 
no ſoldier; and another to be imitated for his learning, 
who is known to be a great general, but no ſcholar; and 
the like: Which kind of writing is as well underſtood to 
mean only to upbraid the parties with the want of theſe 
qualities, as if it had directly and expreſsly done ſo. 
1 Flaw. 194. | | 

And from the ſame foundation it hath alſo been reſolved, 
that a defamatory writing, expreſſing only one or two 
letters of a name, in ſuch a manner, that from what goes 
before and follows after, it muſt needs be underſtoed to 


ſignify ſuch a particular perſon, in the plain, obvious, 


and natural conſtruction of the whole, and would be 


perfect nonſenſe if reſtrained to any other meaning, is as 


properly a libel, as if it had expreſſed the whole name at 
arge; for it brings the utmoſt contempt upon the law, 
to ſuffer its juſtice to be eluded by ſuch trifling evaſions: 
And it is a ridiculous abſurdity to ſay, that a writing 
which is underſtood by every the meaneſt capacity, can- 
not poſſibly be underſtood by a judge and jury. 1 Haw. 
194. | 
Ra it matters not whether the libel be true, or whether 
the party againſt whom it is made be of good or bad fame; 
for in a ſettled ſtate of government, the party grieved 
ought to complain, for any injury done to him, in the 
ordinary courſe of law, and not by any means to revenge 
him- 


Libel. 


himſelf, either by the odious courſe of libelling, or other- 
wile, 5 Co. 125. But this is to be underſtood, when the 
proſecution is by information cr indictment; but in an 
action on the caſe, which is to repair the party in damages, 
the defendant may juſtify the truth of the facts, and ſhew 
that the plaintiff hath received no injury. 3 Black. 126. 


Of any perſon] Where a writing inveighs againſt man- 


kind in general, or againſt a particular order of men, as for 


inſtance, ten of the gown, this is no libel ; but it muſt 
deſcend to particulars and individuals to make it a libet. 
3 Salk. 224. | 


Expreſſed either in printing or writing, ſigns or pictures] 
A libel is either in writing, or without writing: In writing, 


when an epigram, rhyme, or other writing is publiſhed to 


the contumely of another, by which his fame or dignity 
may be prejudiced : Without writing, may be by pictures, 
as to paint the party in any ſhameful and ignominious 


manner; or by ſigns, as to fix a gallows, or other re- 


proachful and ignominious ſigns at a man's door, 5 Co. 
125. 


8 


E. 7 G. Mayor of Northampton's caſe, He ſent lord 


Halifax a licence to keep a public houſe, which the court 


ſaid was a libel in the caſe of a perſon of his quality, and 
granted an information for it. Str. 422. | 


Or the memory of one that is dead] For the offence is the 


ſame, whether the perſon libelled be alive or dead. 5 Co. 


125, 


II. Who are puniſhable for it. 


It is certain, that not only he who compoſes a libel, 


or procures another to compoſe it, but alſo he who pub- 
liſhes, or procures another to publiſh it, are in danger of 
being puniſhed for it; and it is ſaid not to be material, 


whether he who diſperſes a libel know any thing of the 


contents or effect of it or not; for nothing would be more 
eaſy, than to publiſn the moſt virulent papers with the 
greateſt ſecurity, if the concealing the purport of them 
from an illiterate publiſher, would make him ſafe in diſ- 
perſing them. 1 Haw. 195. | 


Alſo it hath been ſaid, that if he who hath either read a 


libel himſelf, or hath heard it read by another, do after- 
wards maliciouſly read or repeat any part of it, in the 
| | G 
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Libel. 
preſence of others, or lend or ſhew it to another, he is 
guilty of an unlawful publication of it. 1 Haw. 195. 

Alfo it hath been holden, that the copying of a libel 
ſhall be a concluſive evidence of the publication of it, 
unleſs the party can prove; that he delivered it to a ma- 
giſtrate to examine it. 1 Haw. 195. | | 

And it hath been ruled, that the finding a libel on 
a bookſcller's ſhelf, is a publication of it by the book- 


ſeller; and that it is no excuſe to ſay, that the ſervant 


took it into the ſhop without the maſter's knowledge; 
for the law preſumes the maſter to be acquainted with 


what the ſervant does. S/. C. V. 1. p. 33. K. and Dada, 


10 G. | 

And it ſeems to be the better opinion, that he who firft 
writes a libel dictated by another, is thereby guilty of 
making it, and conſequently puniſhable for the bare 
writing; for it was no libel, till it was reduced to writ- 
ing: for the eſſence of a libel conſiſteth in the writing 
of it; for if a man ſpeaks ſuch words, unleſs the words 
be put in writing, it is not a libel, 2 Salk. 419. 1 Haw, 
4 70 f 2 
7 Iſo it hath been reſolved, that the ſending of a letter 
full of provoking language to another, without publiſhing 
it, is highly purſiſhable, as manifeftly tending to a diſturb- 


ance of the peace. 1 Haw. 195. | 


But it hath been reſolved, that he who barely reads a libel 


in the preſence of another, without knowing it before ta 


be a libel, or who is only proved to have had a libel in his 
cuſtody, ſhall not in reſpect of any ſuch act be adjudged 
the publiſher of it. But the having in one's cuſtody a 
written copy of a libel publickly known, is an evidence of 
the publication of it. 1 Haw. 196. | 


IL. How puniſhable, 
There ſeemeth to be no doubt, but that the adorn 


may be condemned to pay ſuch fine, and alſo to ſuffer ſuch 
_ eorporal puniſhment, as to the court in diſcretion ſhall 


ſeem. proper, according to the heinonſneſs of the crime, 
and the circumſtances of the offender. 1 Haw. 196, 
And it bath been adjudged, that libels, as having a direct 


and immediate tendency to a breach of the peace, are in- 


dictable before juſtices of the peace. 2 Haw. 40. 

On an indictment ſetting forth the offence, according t9 

tbe tenar and to the ect following, it was agreed by the court, 

that to the effec? following had been naught, being vague = 
Ule- 


1 ts YO. Fa! gs «© a „ ® bh. wa. AY 2.02 


and agat 


Libel. . 


uſeleſs 3 for the court muſt judge of the words them- 


ſelves: But the words, according te the tenor, do correct 
the defect; for they import the very words themſelves, 
for the tenor of a thing is the tranſcript and true copy of it, 
to which it may be compared: And therefore of words 
ſpoken there can be no tenor, becauſe there is no written 
original. 2 Salk. 417. 3 Salk. 225. = 
And it muſt be proved to be written or publiſhed, in 
the county laid in the indictment ; all matters of crime 
being local. Read, Lib. State Fr. V. 3. 774, 775. V. 4. 
672. | | | 


; Indictment for a libel. 


HE jurors for our lord the king upon their oath preſert, 

that A. O. late of ——- in the county of - 
gentleman, not having God before his eyes, but moved by the 
inſligation of the devil, and falſely and maliciouſly contriving 
and intending to bring our ſaid lord the king into hatred and 
infamy among ſi his ſubjecis, and to move ſedition amongſt the 
ſubjects of our faid lord the king, did on the day of 
in the year of the reign of —— with 
force and arms, at —— aforeſaid, in the county afore- 
ſaid, falſely, ſeditioufly, and maliciouſly write and publiſh, 
and cauſe to be written and publiſhed, a certain falſe, ſedi- 
tious, and ſcandalous libel, intitled In which ſaid 


— — 


libel are contained, among other things, divers falſe, ſeditious, 


ſcandalous, and malicious matters, according to the tenor 
following, to wit, And in another part of the ſame 


libel are contained divers other falſe, ſeditious, ſcandalous, 


and malicious matters, according to the tenor following 
to the evil example of all others in the like caſe offending, 


nſt the peace of our ſaid lord the king, his crown and 


DC — 


d:gnity. 


Linen cloth. 
Er the duties on linen cloth printed or ſtained; ſee 
title Exciſe. 


For journeymen and other workmen imbezilling the 
materials of the linen W ſee title Det vants. 
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104 Linen cloth. 


* I. Any perſon, native or foreigner, may without paying 
nen manufac- any thing, in any place, privileged or unprivileged, cor- 
ture, porate or not corporate, ſet up and exerciſe the occupation 
of breaking, hickling, or drefling of hemp or flax; as alſo 
for making or whitening of thread ; as alfo of ſpinning, 
weaving, making, whitening, or bleaching any cloth 
made of hemp or flax only; as alſo the myſtery of making 
twine or nets for fiſhery, or of ſtoving of cordage ; as 
2lſo the trade of making tapeſtry hangings. 15 C. 2. 
. 79 | 
And all foreigners that ſhall uſe any the trades afore- 
ſaid three years, ſhall (taking the oaths of allegiance and 
ſupremacy before two juſtices near unto their dwellings) 
enjoy all privileges as natural born ſubjects. /. 3. 
Deceitful mak- 2. Whereas certain evil diſpoſed perſons, by ſundry de- 
_— men vices, ſtretch linen cloth both in length and breadth, and 
then with battledores or otherwiſe beat the ſame, caſting 
thereupon certain deceitful liquors mingled with chalk and 
other like things, whereby the cloth is made finer and 
. thicker to the eye, but the threads are thereby looſened 
g | and made weak: If any. perſon ſhall hereafter uſe the ſaid 
deceits, or do any other a& with any linen cloth whereby 
it ſhall be made worſe, the ſaid cloth ſhall be forfeited, 
and the offender puniſhed by one month's impriſonment at 
the leaſt, and pay ſuch fines as the juſtices ſhall aſſeſs. 1 El. 
„. | | 2 | 
And the judges of aſſize, and juſtices of the peace or 
three of them (1 Q:) may hear and determine the ſame in 
their ſeſſions, by information, indictment, or upon the 
traverſe of any preſentment or indictment found before 
them, /. 2, | 8 85 
And if any perſon ſhall ſeize any ſuch deceitful linen 
cloth, he ſhall at the next ſeſſions, or before two juſtices 
(1 ©.) make due information of the offence and of the 
ſeizure, or elſe ſhall procure the offender to be indicted at 
the next ſeſſions, and ſhall alſo be bound by recognizance 
or obligation to purſue the ſame with effect, and to give 
evidence, and to pay the moiety of what he ſhall recover, 
to the ſheriff or other accountant to the uſe of the king. O! 
And the other half ſhall go to the informer or proſecutor, 


And the juſtices before whom the offence ſhall be tried, 
ſhall certify the ſame by eſtreat into the exchequer yearly 
at Michaelmas as they do other eſtreats, and thereupon the 

' barons may make proceſs for ſo much thereof as apper- 
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Linen cloth. 


taineth to the king, in like manner as for other fines. . 


4 4 By the 18 G. 2. c. 27. Every perſon who ſhall, by Deſtroy ug in the 
| day or night, feloniouſly ſteal any linen, fuſtian, calico, 
or cotton cloth; or cloth worked, woven, or made of any cloth. 


cotton or linen yarn mixed; or any thread, linen, or 
cotton yarn ; linen or cotton tape, incle, filleting, laces, 
or any other linen, fuſtian, or cotton goods, laid to be 
printed, whitened, bowked, bleached, or dried, to the 
value of 10s, or ſhall knowingly buy or receive any ſuch | 
wares ſtolen, ſhall be guilty of felony without benefit of 
elerg yx | 
And by the 4 G. 3. c. 37. If any perſon ſhall, by day 
or niglit, break into any houſe, ſhop, cellar, vault, or 
other place or building, or by force enter into any houſe, 
ſhop, cellar, or vault, or other place or building, with 
intent to ſtea], cut, or deftroy any linen yarn, or any linen 
cloth, or any manufacture of linen yarn belonging to any 
manufactory, or the looms, tools, or implements uſed 
therein; or ſhall wilfully or maliciouſly cut in pieces or 
deſtroy any ſuch goods, when expoſed either to bleach or 
dry ; he ſhall be guilty of felony without benefit of clergy. 


. 16. 


4. If any perſon ſhall cauſe any ſtamps to be affixed to 
any foreign linens imported, in imitation of the ſtamps put 
on Scotch or Triſh linens; he ſhall forfeit 5 1 for each piece: 
Or if any perſon ſhall expoſe or pack up for ſale any 
foreign linens (knowing them to be ſo ſtamped) as the ma- 
nufacture of Scotland or Ireland; he ſhall forfeit the ſame, 
and alſo 5 1 for each piece. And if any perſon ſhall aſhx 
any counterfeit ſtamp on any linen of the manufacture of 


. Great Britain or Ireland, in order to vend the ſame as 


linens duly ſtamped ; he ſhall forfeit 51 for each piece: 
And if any perſon ſhall expoſe or pack up for ſale, any ſuch 


| linens, knowing them to be ſo ſtamped ; he ſhall forfeit 


the ſame, and alſo 51 for each piece. 17 G. 2. c. 30. 


And one juſtice may convict the offender on the oath of 


one witneſs, and may grant his warrant for diſtreſs and ſale; 


and for want of ſufficient diſtreſs, any juſtice, on proof 
thercof made on oath by the perſon executing the warrant, 
may commit him to gaol for ſix months, unleſs it be paid 
ſooner: Which penalty ſhall go to the informer, deducting 
2s in the pound to be paid to the conſtable who ſhall 
execute the warrant. /. 2, 


5. By 


working, or 
ſealing linen 


Affixing ceuntere 
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Foreign cam- 


bricks and lawns. G 


% 


Cambricks and 
lawns made in 


England, 


7. 3. 


Linen cloth. 


F. By the 18 G. 2. c. 36. and 21 G. 2. c. 26. and 32 
2. c. 32. and 7 G. 3. c. 43. there are many reſtrictions 
relating to the importation of foreign cambricks and French 


lawns, which not falling under the cognizance of juſtices 


of the peace, are here omitted, - 

Concerning the wearing of the ſaid (foreign) cambricks 
or French lawns, it is enacted, that no perſon ſhall wear 
any cambrick or French lawn, on pain of 51 to the infor- 


mer, on conviction by oath of one witneſs before one juſ- 


tice ; who ſhall, on information on oath in fix days after 
the offence committed, ſummon the party, and vn his ap- 
pearance or contempt proceed to examine the matter, and 
on due proof thereof made, either by confeſſion, or oath 
of one witneſs, hear and determine the ſame, and cauſe 
the penalty to be levied by diſtreſs. The party aggrieved 
may appeal to the next ſeſſions, giving fix days notice. 
18 E. 2. c. 36. / 1. TR | 

And if any perſon ſhall el] or expoſe to ſale any cam- 
brick er French lawns, made or not made up (except for 
exportation); he ſhall forfeit 5 1 in like manner. 18 G. 2. 
c. 36. f. 2. : 


But if the wearer ſhall, on oath before a juſtice, diſ- 


cover the ſeller; he ſhall be diſcharged, and the ſeller 


only ſhall be liable. 18 G. 2. c. 36. /. 3. 21G. 2. c. 20. 


J. 2. 


And where ſuch wearer ſhall be excuſed by diſcovering 
the vender, the penalty on the vender- ſhall go to the 
perſon who informed againſt the wearer. 21 G. 2, c. 26. 


And any milliner or other perſon, who ſhall for hire 
make up any cambrick or French lawn for any wearing 
apparel, ſhall be liable to the penalties inflicted on the 
vender. 21 C. 2. c. 26. / 5. | 

And where an offender is a feme covert, living with her 
huſband, the penalty ſhall be levied on the goods of the 
huſband. 21 G. 2. c. 26. . 4. 

6. By the 4 G. 3. c. 37. and 7 G. 3. c. 43. there are 
divers regulations concerning the making and ſtamping 
cambricks and lawns made in England; and if any perſon 
ſhall forge and counterfeit ſuch ſtamp, he ſhall be guilty 
of felony without benefit of clergy. 


Ling. Burning of it. See Burning. 


London. 


don. 


London. 


HERE are many acts of parliament relating to the 

city of London and other places within the bills of 
mortality, which being only local are not within the com 
paſs of this work; and which would require a diſtinct vo- 
lume of themſelves, Sir ohn Fielding, in his Extract 
« of the penal laws relating to the peace and good order 
« of the city of London, hath collected theſe partly, 
amongſt other more general laws, for the inſtruction of ig- 
norant offenders, and admonition of the unwary. It would 
be a work of further ſervice to the metropolis, if ſome 
perſon would undertake a compleat collection and digeſt 
of all the laws relating to the cities of London and Weſi- 
1nin/ler, and other places within the bills; out of which 
might be ſelected again, ſuch only as concern the office 


— 


ef a juſtice of the peace in particular. | 


* 


— 


Lord's day. 


* 


I. LL perſons, not having a reaſonable excuſe, ſhall Reſorting to 


| reſort to their pariſh church or chapel (or to ſome 
congregation of religious worſhip allowed by the tolera- 
tion act) on every ſunday ; on pain of puniſhment by the 
cenſures of the church, or of forfeiting 15 to the poor 
for every offence, 1 EI. c. 2. .. 14, 24. To be levied 
by the churchwardens by diſtreſs, by warrant of one 
juſtice. 3 e, { 27, 38, 


2. King James the firſt, in 1618, publickly declared to Sports on the 
his ſubjects, in what was called the book of ſports, theſe Lord's day 


n following to be lauful, viz, dancing, archery, 
eaping, vaulting, maygames, whitſon ales, and morris 


| dances; and did command that no ſuch honeſt mirth or 


recreation ſhould be forbidden to his ſubjects on ſunday 
after evening ſervice : But reſtraining all recuſants from 
this liberty ; and commanding each pariſh to uſe theſe 
recreations by itſelf ; and prohibiting all unlawful games, 
bear baiting, bull baiting, interludes, and Ma kc, e the 
meaner ſort, Dalt. c. 46, 


After 


* 


a, 5 
Lord's day. 
After which it was enacted by the ſtatute of the 1 C. 
c. 1. that there ſhall be no concourſe of people out of their 


2wn pariſhes on the Lord's day, for any ſport or paſtimes; 


nor any bear baiting, bull baiting, interludes, common 
plays, or other unlawful exerciſes and paſtimes uſed by 
any perſons within their own pariſhes ; on pain that every 
offender, being convicted within a month after the offence, 


| before one juſtice on view, or confeſſion, or oath of one 
. witneſs, ſhall forfeit for every offence 3s 4d to the poor, 


Exercifing 
worldly callings 
on the Lord's 
day. 


to be levied by the conſtable and churchwardens by di- 
ftreſs : in default of diſtreſs, the party to be fet publickly 
in the ſtocks tor three hours, | | 

3. By the 1 J. c. 22. No ſhocmater fhall ſhew, to the 
intent to put to ſale, any ſhces, boots, bufſkins, ſtartops, 
ſlippers, or pantofles, upon the ſunday ; on pain of 3s 4d 
a pair, and the value thereof: to be recovered at the aſhzes, 
ſeſſions, or leet; one third to the king, one third to him 
who ſhall ſue, and one third to the town or lord of the 
lect. / 28, 46, 50. | | 

And by the 3C. c. 1. No carrier with any horſe or 
horſes, nor waggonmen with any waggon or waggons, nor 
carmen with any cart or carts, nor wainmen with an 
wain or wains, nor drovers with any cattle, ſhall by them- 
ſelves, or any other, travel on the Lord's day, on pain of 
20 s; or if any butcher, by himſelf, or any other for him, 
with his privity and conſent, ſhall kill or fel] any victual 
on the Lord's day, he ſhall forfeit 6s 8d. The conviction 
to be in fix months before one juſtice, or mayor, on view, 
or confeſſion, or oath of two witneſſes; to be levied by 
the conſtable or churchwarden, by diſtreſs; or to be re- 
covered in any court of record, in any city or town cor- 
porate, before the juſtices in ſeſſions; to be applied to 
the uſe of the poor, except that the juſtice may reward 
the informer or proſecutor with part of the forfeiture, not 
exceeding one third part. | 


And by the 29 C. 2. c. 7. it is further enacted, that no 


drover, horſe courſer, waggoner, butcher, higler, or any of 
their ſervants, ſhall travel, or come to his inn or lodging 
on the Lord's day, on pain of 20s; and in general, that no 
tradeſman, artificer, workman, labourer, or other perſon, ſhall 
do or exerciſe any worldly labour, buſineſs, or work of 
their ordinary calling on the Lord's day ; (exeept works of 
neceility and charity; and except dreſſing of meat in fami- 
lies, and dreſſing and ſelling of meat in inns, or cooks 
ſhops, or victualling houſes, for ſuch as cannot other- 
wiſe be provided; and by the 9 An. c. 23. ,. 20. except 

RS | | licenſed 


Lord's day. 


licenſed hackney coachmen and chairmen within the 


| bills of mortality;) on pain of every offender above 14 


years of age forfeiting 5s: and alſo that no perſon ſhall 
publickly cry, ſhew forth, or expoſe to ſale, any wares, mer- 
chandizes, fruit, herbs, goods cr chattels whatſoever, cn 
the Lord's day, (except crying and felling of milk, before 
nine in the morning and after four in the afternoon ; 
and except mackarel, which may be fold on ſundays, be- 


fore or after divine ſervice, by the 10 & 11 V. c. 24. 


J 14.) on pain of forfeiting the ſame; and alſo that no 
perſon ſhall uſe, employ, or travel on the Lord's day, with 
any boat, wherry, lighter, or barge (unleſs allowed by a 
juſtice of peace, on extraordinary occaſion ; and ex- 
cept 40 watermen who may ply on the Thames on ſun- 


days betwixt Vauxhall and Limehouſe, by the 11 & 12 JW. 
c. 21. /. 13.) on pain of 5s: and if any perſon oftending 


in any of the premiſſes, ſhall thereof be convicted in ten 
days after the offence, - before one juſtice, on view, or 


8 confeſſion, or oath of one witneſs, the juſtice ſhall give 


warrant to the conſtables or churchwardens, to ſeize the 
goods cried, ſhewed forth, or put to ſale, and to ſel] the 
lame; and to levy the other forfeitures by diſtreſs; to 
the uſe of the poor, except that the juſtice may out of 
the ſame reward the informer with any ſum not exceeding 
one third part. And for want of diſtreſs, the offender 
ſhall be ſet publickly in the ſtocks for two hours. 

By the 2 G. 3. c. 15. Fißb carriages ſhall be allowed to 
paſs on ſundays and holidays, whether laden or returning 
empty, /. 7. | 

Z. 32 G. 2. K. and Cx. 
for againſt a juſtice of the peace, for refuſing to receive an 
information againſt a baker, for exerciſing his ade on a 
ſunday, contrary to the aforeſaid ſtatute of the 29 C. 2. 


. 7. On ſhewing cauſe, it appeared, that the charge 


againſt the baker was, not for baking bread, but for bak- 
ing puddings, and pies, and other ſuch things for dinner. 
And the court were of opinion, that this was not an of- 


| fence within the act; but falls within the exception of 


works of neceſſity and charity, and within the equity of 
the proviſo as being a cook's ſhop ; there being the ſame 
reaſon that the baker ſhould bake for others, as that a cook 
ſhould roaſt and boil for them: An4 it is better that one 
baker and his men ſhould ſtay at home, than many fa- 
milies and ſervants. And the rule to ſhew cauſe was diſ- 
charged, with cofts. Burrow, 17arsfield, 785. 


An information was moved. 


4. By 
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Killing game on 
the Lord's 


Serving proceſs 
en the Lord's 
day. 


Robbery on the 
Lo: 9's day. 


Lord's day, 


4. By the 13 G. 3. c. 80. If any perſon ſhall, en a 


®Y* ſunday, take, kill, or deſtroy, or uſe any gun, dog, 


ſnare, net, or other engine for taking, killing or deRroy- 
ing, any hare, pheaſant, partridge, moor game, heath 
game, or grouſe ; he ſhall, on conviction on the oath of 
one witneſs before one juſtice, forfeit for the firſt offence 
not exceeding 201 nor leſs than 101; for the ſecond of- 
fence, not exceeding 301 nor leſs than 20]; for the third 
and every other offence 501, to be recovered upon indict- 
ment at the ſeſſions: as is ſet forth more particularly un- 
der the title Game. | 

5. No perſon upon the Lord's day, ſhall ſerve or exe. 
cute any writ, proceſs, warrant, order, judgment, or de- 


cree (except in caſes of treaſon, felony, or breach of the 


peace), but the ſervice thereof ſhall be void ; and the per. 
ſon ſerving the ſame ſhall be as liable to anſwer damages 
to the party grieved, as if he had done the fame without 
any writ, proceſs, warrant, order, judgment, or decree, 
20G. 2. c. 7. J. 6. 

But this doth not extend to eccleſiaſtical proceſs, as ci- 
tations, or excommunications. Gib. 271. 2 

A juſtice iſſued a warrant to the conſtable, to make 2 
perſon find ſureties for his good behaviour : the conſtable 
executed the warrant on a ſunday, and he was juſtified by 
the court; who reſolved, that a warrant for the good be- 
haviour is a warrant for the peace, and more; and that 
this ſtatute is to be favourably interpreted for the peace. 
Raym. 250. | : | 

6. No hundred ſhall be anſwerable for any robbery on 
the Lord's day: Nevertheleſs the inhabitants ſhall make 
hue and cry after the offenders, on pain of forfeiting to 
the king as much money as might have been recovered 
by the party robbed againſt the hundred, if he had been 
robbed on any other day. 29 C. 2. c. 7. /. 5. 
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Lord's day. 


Warrant on the 3 C. c. 1. and 29 C. 2, c. 7. to levy 
208 on a carrier for travelling on the Lord's day; 
which ſame will do, wutatis mutandis, for the 
other penalties under this title. 


To the conſtable of ——— in the ſaid 
county, and to the churchwardens of 
the pariſh of - in the ſaid county. 


\ORASMUCH as A. O. % in the county 
of carrier, is duly convicted before me J. P. 
eſquire, one of his majeſty's juſtices aſſigned to keep the peace in 
the ſaid county, and alſo to hear and determine divers felonies, 
9 as and other miſdemeanors in the ſaid county committed, 
for that he the ſaid A. O. on the — day of — in 
the year of the reign of — being the Lord's day, 
commonly called ſunday, with his horſes into and through the 
did travel, contrary to the flatutes in that 
caſe made and provided, whereby he hath forfeited the ſum of 
208 of lawful money of England; theſe are therefore to com- 


Weſtmorland. ; 


nand you forthwith ta levy the ſaid ſum of 20 s, by diſtrain- 


ing the goods and chattels of him the ſaid A. O. And if 
within the ſpace of ¶ five] days next after ſuch diftreſs by you 
taken, the ſaid ſum ſhall not be paid, together with the rea- 
ſonable charges of taking and keeping the ſame, that then you 
do ſell the ſaid goods and chattels ſo by you diſirained, and out 
of the money ariſing by ſuch ſale, that you do pay the ſum of 
6s 8d, part of the ſaid ſum of 20 8, to A. I. of ———— 
yeoman, who informed me of the ſaid offence, and that you ſee 
the remaining ſum of 13s 4 d employed to the uſe of the poor 
of your ſaid pariſh of returning to him the ſaid A. O. 
the overplus upon demand, the reaſonable charges of taking, 
keeping, and ſelling the ſaid dijireſs, being firſt deducted. 
And you are to certify to me, with the return of this precept, 
what you ſhall have done in the execution thereof. Herein fail 
you not, Given under my hand and ſeat at — in the ſaid 
Bay . | 


Lotteries. See Gaming. 
Low wines. See Exciſe. 


Xung⸗ 


111 


af —- 


* 2 - 2 * 
3 2 nnd — — 23.0. 
ns 24 1 ** n Ky 4 , — * 
. "=" — - - CD: & & | "= 
= F- p ge — — — — — — 4 2 
pas oh 7 * = 3 = RR — — 
8 SF, * _ = 
S _ ad 
- £— 17 * "Ys 4 : 4.4 » % 


2 
— 


— 


1 =7 


— 2 ESSE — = 


— — 


= 


— 
— _ 


— — 


= = — - -— . — 
= — S—— - = === : — = = —— 2 
== = wt IE Cob ra I — 5 — — — — 
— — = — * — = — tw — 7 L 
- — 2 3 —— — > ———— SY 2 — EL... 
Wn - 4 C 3 ——— 8 = _—_— 2 2 — OX IES — 
- - — > "iS. "7 IC — — =" — — — 2 - 
= IWF: — nn = > = q — ; 
— ——2 >= 1 IE . ee — 
SE — 1 - — : 
-£ x 3 ROO — FENCE 2 — 
N e < — — — — 
B . —— —— . — r 


= ” 


DT — 


— —ę— 


— 


—— — 


Who. 


Ineiting bim to 


Not puniſhable 
for criminal of- 
fences. 


Puniſhable for 
civil offences. 


Becoming non 
compos before 
trial, 


# 


How tried whe- 


ther he is non 
£OMP0s. 


Whether he may 
bring an appeal. 


Whether he may 
be an approvere 


7. ON campos mentis is of four kinds; 


22 We 


Lunaticks. 


Firit, Ideots; who are of non ſane memory from 
their nativity, by a perpetual infirmity. 

Secondly, Thoſe that loſe their memory and under- 
ſtanding by the viſitation of God, as by ſickneſs, or other 


e 


Thirdly, Lunaticks; who have ſometimes their under- 
ſtanding, and ſometimes not, 
Fourthly, Drunkards; who by their own vicious act 
for a time deprive themſelves of their memory and under- 


ſtanding. 


1 Infl. 247. 


2. He who incites a madman to do a murder, or other 
commit a crime. crime, is a principal offender, and as much einen as 


if he had done it himſelf. 


1 Ha. 2. 


. But ideots and lunaticks, who are under a natural 
diſability of diſtinguiſhing between good and evil, are 


not puniſhable by any eriminal proſecution. 


1 Haw. 2. 


Yet drunkards ſhall have no privilege by their want of 
ſound mind; but ſhall have the ſame judgment as if they 


were in 3 right ſenſes. 


1H. H. 32. 


1 Inſt. 247. 


1 Haw. 2. 


4. But if a perſon, who wants 1 commit a 
treſpaſs againſt the perſon or poſſeſſion of another; he 
| ſhall be compelled i in a civil action to give ſatisfaction for 


the damage, 


1 Haw. 2. 


5. If one who hath committed a ſe ANT offence . 
non compos be fore conviction, he ſhall not be arraigned; 


and if after conviction, he ſhall not be executed. 


Pl. 10. 


1 Haw. 2. 


Hale 


6. By the common law, if it be doubtful whether 


criminal, who at his trial in appearance is a lunatick, be 
ſuch in truth. or not, it ſhall. be tried by an inqueſt of 
othce, to be returned by the ſheriff; and if it be found by 
them, that the party only feigns himſelf mad, and he 
ſtill refuſe to anſwer, he ſhall be dealt with as if he had 


confeſſed the indictment. 
7. An ideot cannot bring an appeal. 


I Haw. 2. 


1 Haw. 162. 


8. Neither can he be an approver; becauſe he can net- 
ther take the oath in that caſe required, nor wage battle. 


3 ft. 129. 


I 


9. Any 


Lunaticks, 


circumſtances. 1 Haw. 130. | 


| that they may be dangerous to be permitted to go abroad, 
it ſhall therefore be lawful for two or more juſtices where 
er- ſuch lunatick or mad perſon ſhall be found, by warrant 
ther directed to the conſtables, churchwardens, and overſeers 


of the place, or ſome of them, to cauſe ſuch perſon to 


ler- be apprehended, and kept ſafely locked up in ſome ſecure 

place, within the county or precinct, as ſuch juſtices ſhall 
act under their hands and ſeals direct and appoint, and (if 
ler- ſuch juftices find it neceſſary) to be there chained, if the 


| E ſettlement of ſuch perſon thall be within ſuch county or 
ther & precinct. - | 


e as And if ſuch ſettlement ſhall not be there, then ſuch 
I perſon ſhall be ſent to his ſettlement by a vagrant paſs 
ural (nutatis mutandis) ; and ſhall be locked up or chained by 
are ME warrant of two juſtices of the county or precinet, to which 
2. E ſuch perſon is ſo ſent, in manner aforeſaid : 
t of And the reaſonable charges of removing, and of keep- 
they ing, maintaining, and curing ſuch perſons, during ſuch 
. 2, reſtraint, (which ſhall be during ſuch time only as fuch 


lunacy or madneſs ſhall continue), ſhall be ſatisfied and 


it a paid (ſuch charges being firſt proved upon oath) by order 


he of two juſtices, directing the churchwardens or overſeers, 
for where any goods, chattels, lands or tenements of ſuch 
= perſon ſhall be, to ſeize and ſell ſo much of the goods 
ome and chattels, or receive ſo much of the annual rents of 
ned; the lands, as is neceſſary to pay the ſame; and to account 
Lil?'s for what is fo ſeized, ſold, or received, to the next quarter 


ſeflions : But if ſuch perſon hath not an eſtate to ſatisfy 


„be tain his family, then ſuch charges ſhall be paid by the 

ſt of pariſh, town, or place to which ſuch perſon belongs, by 

d by order of two juſtices, directed to the churchwardens or 

4 he pyerſeers for that purpoſe. /. 20. LE 

had Provided that any perſon aggrieved by any act of ſuch 
juſtices out of ſeſſions may appeal to the next ſeſſions, 

2.5 iving reaſonable notice; whoſe order therein ſhall be 

3 nnal, /. 26. | | | 5 ö 

attle. But nothing herein ſhall reſtrain or abridge the power 


of the king, or lord chancellor; nor ſhall reſtrain or pre- 


the ſame, over and above what ſhall be ſufficient to main- 


Vor, III. | Hl vent 


113 
9. Any perſon may juſtify confining and beating his Fiiends refirain= 
friend being mad, in ſuch manner as is proper in ſuch ing him. 


10. By the 17 G. 2. c. 5. it is enaQted, that whereas Os erſcers re- 
there are ſometimes perſons, who by lunacy, or otherwiſe, firaining him. 
are furioufly mad, or are fo far diſordered in their ſenſes 


114 Lunaticks, 


vent any friend from taking them under their own care 
and protection. /, 21. 


Houſes for re- 11. By the 14 G. 3. c. 49. (which is enacted to be in 
3 jo ff force for 5 years, and by the 19 G. 3. c. 15. is continued 
a for 7 years further) No perſon, on pain of 5001, ſhall 
entertain or confine, in any houſe kept for the reception 
of lunaticks, more than one lunatick at one time, with. 
out a licence to be granted yearly by the college of phy. 
ſicians within London and Weſtminſter and ſeven miles 
thereof and within the county of Middleſex, and elſe. 
where by the juſtices in ſeſſions. | 
King the guar-s 12. The king is the general guardian of ideots and lu— 
dian of lunaticks. naticks. 17 Ed. 2. fl. I. c. 9, 10. i 
Whether he may 13. A perſon of non ſane memory ſhall not avoid his 
avoid his own own act, by reaſon of this defect; but his heir or exe- 
at. cutor may. 4 Co. Beverly's caſe. 
Whether he may If an ideot, or a lunatick not being in a lucid interval, 
con eat to mar- takes a wife, the marriage is void; for conſent is necel. 
ati ſary to make a marriage effectual, and neither ef them 
is capable of conſenting to any thing. But as it might 
be difficult to prove the exact {tate of the party's mind at 
the actual celebration of the nuptials, therefore it is pro- 
vided by the 15 G. 2. c. 30. that the marriage of lu- 
naticks and perſons under phrenzies (if found lunaticks 
under a commiſſion, or committed to the care of truſtees 
by any act of parliament) before they are declared of 
ſound mind by the lord chancellor or the majority of ſuch 
| truſtees, ſhall be totally void. 1 Black. 438. | 
In what manner 15. A lunatick may ſurrender a leaſe in the court of 
codes oy chancery or exchequer, in order to renew the ſame, 29 
—__ 
| Iſo, by direction of the lord chancellor, he may ac- 
cept a ſurrender of ſuch leaſe, and execute a new one. 
13 by. 2 £20, „ 
Whether he may 16, To make a will, it is not ſufficient that the teſtatot 
make a wil, have memory to anſwer to familiar and uſual queſtions, 
but he ought to have a diſpoſing memory, ſo as to be able 
to make a diſpoſition of his eſtate, with underſtanding and 
realon, © Co. 23. 
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Madder. | 
F any perſon ſhall ſteal and take away, or wilfully and 
I maliciouſly pull up or deſtroy any madder roots ; and 
ſhall be convicted thereof before one juſtice, by confeſ- 
ſion or oath of one witneſs z he ſhall, for the firſt offence, 


pay to the owner ſuch ſatisfaction for damages and in ſuch 
time as the juſtice ſhall appoint, and moreover ſhall pay 


| down upon the conviction to the overſeer for the uſe of 
the poor ſuch ſum, not exceeding 108, as to the juſtice 


ſhall ſeem meet; and if he ſhall not make ſuch recompence, 
and alſo pay ſuch ſum to the uſe of the poor, the ſaid juſ- 


W tice ſhall commit him to the houſe of correction for any 
© ſpace not exceeding one month, or may order him to be 


whipped by the conſtable or other officer, as to the ſaid 


© juſtice ſhall ſeem meet: and for the ſecond offence, ſhall 
by ſuch juſtice be committed to the houſe of correction for 
three months. 


Proſecution to be commenced within 


thirty days. 31 C. 2. c. 35. / 5, 6. 
Madhouſes. See Lunaticks. 


Maim. 


1. AIM is ſuch a hurt of any part of a 8 body, 
whereby he is rendered leſs able in fighting, 
either to defend himſelf, or annoy his adverſary, 1 Haw. 
III. | = 
2. For the members of every ſubject are under the ſaſe- 


Wouard and protection of the law, to the end a man ma 


ſerve his king and country, when occaſion ſhall be offer- 


ed: and therefore a perſon who maims himſelf, that he 


may have the more colour to beg, may be indicted and 
1 infl. 127. 0 | 
And by the like reaſon, a perſon who diſables himſelf, 


that he may not be jmpreſled for a ſoldier. Bos 


3. The cutting off, or diſabling, or weakening a man's 


hand or finger, or ſtriking out his eye, or foretooth, or 


ſtrating him, are ſaid to be maims, but the cutting off 
MSc: - E his 
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Malm. 


his ear, or noſe, were not eſteemed maims at the common 
law, becauſe they do not weaken but only disfigure him, 
1 Haw. 111, 112. 


4. It is ſaid, that anciently caſtration was puniſhed 


with death ; and other maims with the loſs of member for 


member: but afterwards no maim was puniſhed in any 
caſe with the loſs of life or member, but only with fine 
and impriſonment, 1 Haw. 111, 112. et 

But now by the 22 & 23 C. 2. c. 1. (which is called 
the Coventry act, becauſe it was made on the occaſion of 
Sir John Coventry's being affaulted in the ſtreet, and his 
noſe flit) If any perſon, on purpoſe, and of malice fore. 
thought, and by laying in wait, ſhall unlawfully cut out 
or diſable the tongue, put out an eye, flit the noſe, cut 
off a noſe or lip, or cut off or diſable any limb or mem- 
ber of any ſubject, with intention in ſo doing to maim or 
disfigure him; the perſon fo offending, his counſellors, 
aiders, and abettors (knowing of and privy to the offence) 
{ball be guilty of felony without benefit of clergy ; but 
not to work corruption of blood. 

5. If a man attack another with intent to murder him, 
and he does not murder, but only maim him; the offence 
is nevertheleſ@within this ſtatute. 1 Haw. 112. 

The caſe was, one Mr, Cake a gentleman of Suffoll, and 
one NMoodburn a labourer, were indicted, in 1722, Coke for 
hiring and abetting Vocdburn, and IH oodburn for the actual 
fact of ſlitting the noſe of Mr. Criſpe. The murder of 
Criſpe was intended, and he was left for dead, being ter- 
ribly hacked and disfigured with a hedge bill; but he 
recovered. Now the bare intent to murder is no felony: 
but to disfigure, with an intent to disfigure, is made fo 
by this ſtatute; on which they were therefore indicted, 
And Cote reſted his defence upon this point, that the al- 
ſault was not committed with an intent to dishgure, but 


with an intent to murder, and therefore not within the 
ſtatute. But the court held, that if a man attack ano- 


ther to murder him with ſuch an inſtrument as a hedge 
bill, which cannot but indanger the disfiguring him; and 
in ſuch attack happens not to kill, but only to disfigure 
him ; he may be indicted on this ſtatute : and it ſhall be} 
left to the jury whether it was not a deſign to murder by 
disfiguring, and conſequently a malicious intent to diſ- 
figure as well is to murder. Accordingly the jury found 
them guilty of ſuch previous intent to disfigure, in 
order to effect their principal intent to murder. And they 
were both condemned and executed. 4 Black. 207. 4 
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Matm. 


6. If the maim comes not within any of the deſcriptions | 


in the act, yet it is indictable at the common Jaw, and 
may be puniſhed by fine and impriſonment: Or an appeal 
may be brought for it at the common law; in which the 


party injured ſhall recover his damages: or he may bring 


an action of treſpaſs ; which kind of s ction hath now 


generally ſucceeded into the place of appeals in ſmaller 


2 Haw. 157—160. 


offences not capital, 


It doth not ſeem, that in maiming there may be ac- 


ceſlaries after the fact. 2 Haw. 311. 
For maiming of cattle, ſee title Cattle, 


Mainprize. See. Bail. 


Maintenance, 


UYING of titles belongeth not to this place, but is 
treated of under a title of its own. 


- 


I. Of maintenance in general. 
II. Of champerty in particular. 
III. Of embracery in particular. 


1. Of maintenance in general. 


Concerning which I will ſhew, 


i. What it is. 7 
ii. How puniſhable by the common law, 
iii. How by ſtatute. a 


i. What it is. 


1. Maintenance (manu tenere) is an unlawful taking in 


hand or uphol.ing of quarrels or ſuits, to the diflurbance or 
bindrance of common right. 1 Haw. 249. £4 4s 
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- Maintenance. 


2. And it is twofold : 

One in the country; as where one aſſiſts another in his 
pretenſions to certain lands, by taking or holding the pof. 
ſeſſion of them for him by force or ſubtilty ; or where one 
ſtirs up quarrels, and ſuits in the country, in relation to 
matters wherein he is no way concerned : And this kind 
of maintenance 1s puniſhable at the king's ſuit by fine 
and impriſonment, whether the matter in diſpute any way 
depended in plea or not; but it is ſaid not to be action- 
able. 1 Haw. 249. | : | 

Another in the courts of juſtice z where one officiouſly in- 
termeddles in a ſuit depending in any ſuch court, which no 
way belongs to him, by aſſiſting either party with money 
or otherwiſe, in the proſecution or defence of any ſuch 
ſuit, 1 Haw. 249. | | 

3. Of this ſecond kind of maintenance, there are three 
ſpecies z | | | 

Firſt, where one maintains another, without any con. 


tract to have part of the thing in ſuit ; which generally 


goes under the common name of maintenance. 
Secondly, where one maintains one fide to have part 
of the thing 1n ſuit ; which is called champerty. ' 
Thirdly, where one laboureth a jury ; which is called 
embracery. 1 Haw. 249. | 
4. But it ſeemeth to be agreed, that wherever any per- 
ſons claim a common intereſt in the ſame thing, as ina 


way, churchyard, or common, by the ſame title, they 


may maintain one another in a ſuit relating to the ſame. 
1 Haw. 252. 
5. Alfo, that whoever is any way of kin or affinity to 
the party, may counſel and aſfſt him, but that he cannot 
Juſtify the laying out any of his own money in the cauſe 
unleſs he be either father, or ſon, or heir apparent. 1 
flaw. 252. 

6. Alfo, that any one in charity may lawfully give mo- 
ney to a poor man, to enable him to carry on his ſuit, 


1 Haw. 253. 


ii. How puiiſoable by the cemmon Iaw. 


It feemeth that all maintenance is not only malum pro- 


dibitum by ſtatute, but is alſo malum in fe, and ſtrictly 
prohibited by the common law, as having a manifeſt 


tendency to oppreflion ; and therefore it is ſaid, that all 


offenders of this Kind are not only liable to an action of 
maintenance 


2 pro- 
rictly 
nifeſt 
at all 
on of 


nance 


Maintenance. 


maintenance at the ſuit of the party grieve], wherein they 


ſhall render ſuch damages as ſhall be anſwerable to the 


injury done to the plaintiff, but alſo that they may be 
indicted as offenders againft publick juſtice, and adjudged 
thereupon to ſuch fine and impriſonment as ſhall be agree- 
able to the circumſtances of the offence. Alſo it ſeemeth, 
that a court of record may commit a man for an act of 
maintenance done in the face of the court, 2 III. 212. 
1 Haw. 255. 


dy iii. How by ſtatute. 
1. By the 1 Ed. 3. ft. 2. c. 14. No perſon ſhall take 


upen him to maintain quarrels, nor parties in the country, ta 
the diſturbance of the common law, | | 78 
2. And by the 20 Ed. 3. c. 4. None ſhall take in hand 


quarrels other than their own, nor the ſame maintain, by. 


them nor by other, Pn gift, promiſe, amiiy, favour, doubt, 


Far, nor other cauſe, in difturbance f law, and hindrance of 


right. 

2 And by the 1 R. 2. c. 4. None fhall take or ſuſtain 
any quarrel by maintenance in the country, nor elſewhere, on 
pain, if be is a great officer, as the king by advice of the 
rds ſball ordain ; if he is a leſſer officer, he ſhall forfeit his 
office, and be impriſoned and ranſomed at the king's will; and 


all other perſons, on pain of impriſonment, and ranſom at the. 


king's will, 7 | a 
4. And by the 32 H. 8. c. 9. No perſon ſhall unlawfully 


maintain, or procure any unlawful maintenance, in any action, 


demand, or complaint, in any court having power to hold plea 


of lands; nar ſball unlawfully retain any perſon for mainta- 
nance of any plea, to the diſturbance or hindrance of juſtice; 
on pain of 10 l, half ta the king, and balf to him that ſhall ſue 
within one year, EN | | 


Unlawfully maintain] It ſeemeth that in an information 
on this ſtatute, it is not ſufficient to ſay, that the defend- 


ant maintained the party, without adding that he did it 


unlawfully. ' 1 Haw. 256. 
Having power to hold plea of lands] It is ſaid to have been 


adjudged, that maintenance of a ſuit in a ſpiritual court, 


is neither within this nor any other ftatute concerning 


maintenance, 1 Haw. 256. 


* = S 


To hold plea] It hath been holden that in an information 
on this ſtatute, it is neceſſary to ſhew, that a plea was de- 


4 pending ; 
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Maintenanee. 


pending; and therefore that is not ſufficient to ſay that 
a bill was exhibited. 1 Haw. 256. f 


II. Of champerty in particular. 
. What it is. 


i. Tow puniſhable by the common law. 
iii. How by jiatute, | 


1. What it is. 


Champerty (from campi parte) is the unlawful mainte- 
nance of a ſuit, in conſideration of ſome bargain to have part 


of the lands or thing in diſpute, or part of the gains, 1 Haw, 


. $. 2, | 


Every champerty is maintenance, but every mainte- 


' nance is not champerty ; for champerty is but a ſpecies of 


maintenance which is the genus. 2 Inſt. 208. 
ii. How puniſhable by the common law. 


Champerty was an offence at the common law, and as 
ſuch is puniſhable in like manner as hath been expreſſed 
in treating of maintenance in general. 2 nfl. 208. 


iii. How by ſtatute. 


1. By the 3 Ed. 1. c. 25. No officer of the king, by him- 
ſelf, nor by other, ſhall maintain pleas, ſuits, or other matters 
anging in the king's courts, for lands, tenements, or other 
things for to have part or profit thereof, by covenant made be- 
tween them; and be that doth ſhall be puniſbed at the king's 
pleaſure, 


By covenant made] T hat is, by agreement either by word 
or writing; for albeit in the common ſenſe, a covenant 
is taken for an agreement by writing, yet in a larger ſenſe 
it is taken (as it is here) for an agreement by writing or 
by word. 2 Iiſt. 209. 5 

2. And by the 28 Ed. I. c. II. No perſon. whatſoever, 
for to have part of the thing in plea, ſhall take upon him the 
buſineſs that is in ſuit, nor ſpall any upon ſuch, covenant give 
up his right to another ; on pam that the taker ſhall forfeit 

pe , "wp 10 


I 


lat 


f. 4. 


| 


_ Maintenance. 
to the king the value of the part he bath purchaſed for ſuch 
maintenance. But no perſon ſhall be prohibited hereby fo have 
counſel of pleaders, or of men learned in the law, for their fee 5 


or of his parents and next friends. 


3. And by the 33 Ed. I. ſt. 3. Any perſon who ſhall take 


for maintenance, or the like bargain, any ſuit or plea againſt 


another ; he, and alſo they who conſent thereunto, ſhall be impri- 


foned three years, and make fine at the kings pleaſure, * 


4. And by the 1 R. 2; c. 9. 4 froffment of | lands, or 
gift of goods, for maintenance, ſhall be void, and the perſon 


diſſeiſed fhall recover the lands againſt the firſt diffeiſors, with 


double damages, without having any regard to ſuch aliena- 
tions. = | An: | 
Shall be void] But it is ſaid that it ſhall only be void 
with regard to him that hath right, and not between the 
feoffor and feoffee. 1 Int. 369. e 
5. And by the 31 El. c. 5. The offence of champerty 
may be laid in any county, at the pleaſure of the informer. 


III. Of embracery in particular. 


i. What it 1s, 122 | | 
ti. How puniſoable by the common Jaw. 
ii. How by ftatute. 


i. What it is. 


1. It ſeems clear, that any attempt whatſoever to corrupt, 
or influence, or inſtruct a jury, or any way to incline them to be 
more favourable to the one ſide than te the other, by money, pro- 
miſes, letters, threats, or perſuaſions, is a proper act of em- 
bracery, whether the juror on whom ſuch attempt is made 


give any yerdict or not, or whether the verdict given be 


true or falſe. . 1 Haw. 259. 


2. And the law ſo far abhors all corruption of this kind, 


that it prohibits every thing which has the leaſt tendency 
to it, what ſpecious pretence ſoever it may be covered 
with, and therefore it will not ſuffer a mere ſtranger fo 
much as to labour a juror to appear and act according to 
his conſcience. 1 Haw. 259. | | 


3. But any perſon who may juſtify any other act of 


maintenance, may ſafely labour a juror to appear and give 


a ver- 


T 2T, 


122 


MPalintenance. 
a verdi& according to his conſcience; but no one what- 


ſoever can juſtify the labouring a juror not to appear, x 
Haw. 260. | | | 


ii. How puniſhable by the common law. 
There is no doubt, but that offences of this kind, do 
ſubject the offender either to an indictment or action, in 


the ſame manner as all other kinds of unlawful mainte- 
nance do by the common law. 1 Haw. 260. 


iii. How by ſtatute. 


7. By the 32 H. 8. c. 9. No perſon hall embrace any ju- 


rors on pain of 101, half io the king, and half to him that ſhall 


fue within a year. ſ. 3, 6. 
2. And by the 38 Fa. 3. it. 1. c. 12. If any juror ſhall 


tale any thing to give his verdie? , bath he, aud the embracer, 
Hall forfeit ten times as much, half to the king, and half to him 


that ſhall ſue. | 
Upon which ſtatute is founded the writ of Decies tantam, 


Indictment for maintenance. 


HE jurors for our lord the king upan their oath preſent, 

that A. O. late of — in the county aforeſaid, 
yeoman, on the day of - in the — yer f 
the reign 0 with force and arms at ——— aforeſaid, 
in the county aforeſaid, did unjuſ}tly and unlawfully maintain 
and uphold a certain ſuit which was then depending in the 
court of our ſaid lord the king, before the king himſelf, between 
A. P. plaintiff, and A, D. defendant, in a plea of debt, on 
the behalf of the ſaid A. P. againſt the jaid A. D. contrary to 
the form of the ſtatute in ſuch caſe made and provided, and to 
the manifeſt hindrance and diſturbance of juſtice, and in con- 
tempt of our ſaid lord the king, and to the great damage of the 
ſaid A. D. and againſi the peace of our ſaid lord the king, his 


crown and dignity. 
FI Malt, See Exciſe. 
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5 Mandamus. 


A NANDAMUS ts a command, iſcuing in the king's 
name out of the court of king's bench, directed 

to any perſon, corporation, vr inferior court of judicature, 
requiring 
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Mandamus. 


requiring them to do ſome particular thing therein ſpe- 
cified, which appertains to their office and duty. Ir is 
a high prerogative writ, of a moſt extenſively remedial 
nature; and may be iſſued in ſome caſes where the 
injured party hath alſo another (but more tedious) me- 
thod of redreſs, as in the caſe of admiſſion or reſtitution 
to an office; but it iſſues in all caſes where the party 
hath a right to have any thing done, and hath no other 
ſpecific means of compelling its performance, $i 

A mandamus therefore lies, to compel the admiſſion or 
reſtoration of the party applying, to any office or fran- 
chiſe of a public nature; and more particularly, it iſſues 
to the judges of any inferior court, commanding them 
to do juſtice according to. the powers of their office, 
whenever the ſame is delayed. | | 

This writ is grounded on a ſuggeſtion, by the oath 
of the party injured, of his own right, and of the denial 
of juftice by the court or perſon complained of: where- 
upon, in order more fully to ſatisfy the court that there 
is a probable ground for ſuch interpoſition, a rule is made 
(except in ſome general caſes, where the probable ground 
is manifeſt) directing the party complained of, to ſhew 
cauſe why a writ of mandamus ſhould not iſſue. And if 
he ſhews no ſufficient cauſe, the writ it ſelf is iſſued, at 
firſt in the alternative, either to do thus, or ſignify ſome 
reaſon to the contrary. To which, a return or anſwer 


muſt be made at a certain day. 


And if the inferior judge or other perſon to whom the 
writ is directed, returns or fignifies an inſufficient reaſon, 
then there iſſues in the ſecond place a peremptory manda- 
mus, to do the thing abſolutely ; to which no other return 
will be admitted, but a certificate of perfect obedience and 
due execution of the writ. 


If the inferior judge or other perſon makes no return, 


or fails in his reſpe and obedience, he is puniſhable for 


his contempt by attachment. | 

But if he, at the firſt, returns a ſufficient cauſe, al- 
though it ſhould be falſe in fact, the court of king's 
bench will not try the truth of the fact upon affidavits ; 


but will for the preſent proceed no further on the man- 


damus, But then the party injured may have an action 


againſt him for his falſe return, and (if found to be falſe 


dy the jury) ſhall recover damages equivalent to the in- 
jury ſuſtained ; together with a peremptory mandamus ta 
the defendant to do his duty. 3 Black. 110. 


Manſlaughter, See Homlelde. 
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Parriage. 


Td Y che 26 6. 2, , 38. IF any perſon ſhall ſolemnize 
matrimony in any other place than a church or pub. 


lick chapel (unlefs by ſpecial licence from the archbiſhop 


of Canterbury; ) or without publication of bans, or licence, 
in achurch or chapel; he ſhall (on profecution in 3 years) 
be adjudged 8 felony, and tranſported for 14 years; 
and the marriage ſhall be void. /. 8, 9. But not to ex- 
tend to Scailand, nor to the marriages of quakers, or jews, 
„ 15 . : | 
F = if any perfon ſhall knowingly and wilfully inſert, 
or cauſe to be inſerted, in the regiſter book, any falfe entry 
of any matter or thing relating to any marriage; or falſly 
make, alter, forge, or counterfeit, any ſuch entry in the 
regiſter, or any marriage licence, or cauſe the ſame to be 
done, or aſſent thereunto, or utter as true any ſuch falſified 
regiſter or copy thereof, or any ſuch forged licence ; te 
ſhall be guilty of felony without Benefit of clergy, /. 16. 


For other matters relating to this title, ſee Polygamy, | 


and Settlement by Marriage in the title Poo2. 


Maſter. See Servant, Apprentice. 
Meaſures. See Ueights. 
Metheglin. See Exctle. 


9 


Militia. 


Y the 2G. 3. c. 20. all former acts relating to the 

D raifing of the militia are repealed, except in fuch 

cafes as are therein ſpecially directed to be ſubje& to the 
proviſions of the ſaid former acts or any of them, /. 144. 

Which ſpecial directions relate only to certain particular 
laces therein mentioned, and not to the militia within any 


of the counties at large: ſo that as to the general forming 


and regulating of the militia throughout the kingdom, the 
old militia acts ſeem to ſtand at preſent wholly repealed, 
and are only in force in ſome reſpects (as will appear) with 


regard to the city of London, the tower hamlets, and the 


cinque 


* 


6 . 5, 2 A 


Militia (Old). 

cinque ports, Nevertheleſs as the militia within theſe 

places ſpecified doth make up a moſt conſiderable and ne- 
ceſtary part of the whole militia of the kingdom ; it is 

judged requiſite to inſert firſt of all the ancient militia 

laws as they ſtood before, and then to inſert the new 

militia laws as they ſtand upon this preſent act, and other 

acts conſequent thereupon. 8 


J. Of the cppointing litutenants aud deputy licute- 
nuants. e Po 
II. Conſtituting inferior officers. 
III. Perſons chargeable to find ſoldiers. 
TV. Iuliſting. | 
V. Muſtering, training, and leading. 
VI. Trephy money; for ammunition, carriages and 
_ other neceſſaries. | | 
VII. Power to ſearch for arms. 
: VIII. Puniſhment for deſertion or diſobedience. 
w = TX. Puniſhment for imbezilling horſe or furniture. 
' LD Officer's D. . 
XI. Soldiers pay. 
XII. Penalties bow recoverable. 


I. Of the appointing lieutenants and deputy lieutenants. 


85 | The king may iſſue commiſſions to ſuch perſons as 
he ſhall think fit, to be lieutenants for the ſeveral coun- 
ties, cities, and places. 13 & 14 C. 2. c. 3. ſ. 2 

Which lieutenants ſhall preſent to his majeſty the 
names of ſuch perſons as they ſhall think fit, to be deputy 


the lieutenants; and upon his majeſty's approbation of them, 
uch ſhall give them deputations accordingly: always under- 
the | ſtood, that the king have power to direct and order other- 
4. wiſe; and accordingly at his pleaſure may appoint and 
lar commiſſionate, or diſplace ſuch officers. id. 

ny : And the faid deputy heutenants ſhall obey ſuch orders 
ing as they ſhall receive from the lieutenants. id. ſ. 13. 
the | But no peer ſhall be capable of acting as lieutenant or 
ed, deputy lieutenant, unleſs he ſhall firſt before ſix of the 
1th ; privy council, or ſuch others as ſhall be authorized by 
the the king, take the oaths of allegiance and ſupremacy, id. 
que [TE ERR 


And 


. 


126 Militia (014). 
And no perſon under the degree of a peer, ſhall be ca- 
pable of acting as lieutenant or deputy lieutenant, unleſs 
he ſhall firſt rake the ſaid oaths; which oaths, any one 
2 of the county or place, may adminiſter to ſuch 
ieutenant as is not a peer; and the ſaid lieutenant, or any 
one ſuch juſtice, may adminiſter the ſame to the deputy 


lieutenants not being peers. 13 C14 C. 2. c. 3. . 19. 
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IT. Conſtituting inferior officers, 


The lieutenants may give commiſſions to ſuch perſons 
as they ſhall think fit to be colonels, majors, captains, 
and other commiſſion officers. 13 ©& 14 C. 2. c. 3. 
2. 

Which officers likewiſe, before they ſhall be capable. 
of acting, ſhall firſt take the ſaid oaths; to be admini- 

ſtered by the lieutenants, and in their abſence, or by 
their directions, the deputy lieutenants, or any two of 
them. id. /. 19. 

Always underſtood, that his majeſty ſhall have power 
to order otherwiſe, and accordingly at his pleaſure may 
appoint and commiſſionate, or diſplace ſuch officers, 
id. ſ. 2. 4 


III. Perſons chargeable to find ſoldiers. 


«> © ww „ nA; oo» 


ht. wack. 


3 


Who chargeable 1. The lieutenants and deputies, or the major part 
with herle. of them then preſent, or in the abſence of the lieute- 
nant, the major part of the deputy lieutenants then 
preſent, which major part ſhall be three at leaſt, ſhall 
have power to charge any perſon, in the county, city, or 
town corporate, where his eſtate lies, having reſpeQ unto, 

and not exceeding the following proportions, viz. 

No perſon ſhall be charged with finding a horſe, horſe- 
man, and arms, unleſs he have a revenue of 5001 a year 
in poſſeſſion, or an eſtate of boool in goods or money, 
beſides the furniture of his houſe ; and ſo proportionably 
for a greater eſtate, as they ſhall ſee cauſe, and think rea- 
ſonable. 13& 14C. 2. c. 3. / 3. 

Who chargealle 2. And they ſhall not charge any perſon with finding 
with foot, _. a foot ſoldier and arms, that hath not a yearly revenue 
of 501 in poſſeſſion, or a perſonal eſtate of 6001 in goods 
or money, other than ſtock upon the ground; and after 
the ſaid rate proportionably for a greater or leſſer revenue 

or eſtate. id. | | 

But they may require the conſtables to furniſh, at a 
reaſonable time and place to be appointed, on a penalty not 


or foot ſoldier and arms, three deputy lieutenants may 


Militia (Old). 127 
exceeding 40 s, ſo many ſufficient arms, with wages and 
other incident charges, as they ſhall aſſeſs according to 
the ſaid proportions, upon revenue under 501 a year, or 
on perſonal eſtates leſs than 6001. And in order there- 
unto, if any perſon ſhall on demand refuſe or neglect to 
provide a foot ſoldier or ſoldiers according to the pro- 
portions aforeſaid, or to pay any ſums of money whereat 


he ſhall be aſſeſſed by a pound rate (according to a liſt 4 
ſigned by the lieutenants and deputies or three of them) e 


towards defraying the neceſſary charge in providing ſuch 
arms as aforeſaid, the conſtable by warrant may levy ſuch 
ſum by diſtreſs. and ſale, rendering the overplus, charge 
of diftraining being firſt deducted : and the tenant ſhall 
pay the ſame, and deduct it out of his next rent; and in 
default thereof, his goods alſo ſhall be liable to be dif- 
trained and fold. 15 C. 2. c. 4. / 4, 5+ 
But no perſon having an eſtate of 2001 a year, or per- 
ſonal eſtate of 2400 1, ſhall be charged with finding any 
foot. 15 C. 2. c, 4. . 18. | | 
3- And they may charge any perſon having an eſtate Who may be 
of 1001 a year, and under 2001, or who hath a perſona] charged either 


| 3 ith 
eltate of 12001, and under 24001, towards the finding Meh 


of foot and horle, as to them ſhall' ſeem moſt expedient, 


15 C. 2. c. 4. / 18. | | 
4. But they ſhall not charge any perſon with find- None chargeable 
ing both horſe and foot in the ſame county. 13 C14 wich both horſe 
Cas 3. Y 3. and foot. 
5. And they may impoſe the finding of horſe, horſe- Ty, or more 


man, and arms; by joining two, three, or more perſons may be charged 


together in the charge. 13 C14 C. 2. c. 3. / 4. 6 
But no perſon not having 1001 a year in poſſeſſion in 

lands, leaſehold or copyhold, or 1200 1 perſonal eſtate, ' 

ſhall be compellable to contribute in finding any horſe 

and horſeman. id. ſ. 5, 
6. And no perſon chargeable to find a horſe and horſe- Perſon chatge- 


man, or to be contributory thereunto, ſhall for the ſame ble with horſe 
not to be charg- 


eſtate be chargeable towards finding a foot ſoldier with , with foot. 


arms, or contributory thereunto. 13 & 14 C. 2. c. 3. 


J. 4. | | | 
7. Where two or more are charged to find any horſe Who ſhall find 
| and who contris 
bute. 


appoint who ſhall find the ſame, and who ſhall be the 
contributors, and ſettle the ſums to be paid by every 


cContributor in caſe the ſame contribution be not aſcer- 


tained by agreement of the parties. 10 & 11 V. c. 12. 
J. 3 


2 „ 3, 8. And 


* W — — » 2 — — 
— — = 2 8 — ” x 4 — — 2 n * = — - - * . * 
= TORREY; 8 - = * = IM," £ * > is * — — Lg 8 2 3 . by 5 ESD on —̃ — EVE. 1 — — — — — N — Bt ru" * — 
: = - 2 : — — — J — ä ay ny ER — — — — — G5 r - CS c . OS a 5 Sa 8 2 

— —— * TE. ES — — — >; An ng —— rn TE — 77 . .. nn 2 LEED 2 — "MOTO AY n y 
A — — Boe — —— — — — — _ - N22 — rr 

Fo 9 Ae em — — . ng y £ 22-5 Croat i. art = - 
— 01 omg En : ä —— 2 

v 


— ͤ— 


I 1 ” 
w - + - 
— ** —— — — 
— EIN RE": 


1 


128 
Perſons may be 


examined on 


oath, 


Hearing and de- 
termiaing com- 


plaints. 


Peers how to be 


charged. 


Officers how 
chargeable. 


M(litta (Old). 

8. And for the better diſcovery of the ability of the 
perſons ſo to be aſſeſſed and charged, and of all miſde- 
meanors tending to the hindrance of the ſervice, they 
may examine on oath ſuch perſons as they ſha]l judge ne- 
ceſſary or convenient, or ſhall be produced by the party 
charged or accuſed, other than the perſons themſelves to 
be aſſeſſed or accuſed. 13 & 14 C. 2. c. 3. / 11. 

9. And they may hear complaints, and give redreſs, 
according to the merits of the cauſe. 13 & 14 C. 2. c. 3. 
10. No peer ſhall be charged otherwiſe than as fol- 
lows, viz. the king may iſſue out commiſſions under the 

eat ſeal, to ſo many peers (not fewer than 12) as he 

)1all think fit; who, or any 5 of them, ſhall have power to 
aſfeſs all or any peers, according to the proportions herein 
mentioned (except the monthly taxes hereafter following) 
and to execute all the powers of this act, as well for 
laying affeffments, as impoſing of penalties (impriſon- 
ment only excepted), Which aſſeſſment or charge fo 
made, and penalties impoſed, ſhall be certified to the 
lieutenants. And in caſe of default in performance of 
any thing to be done or paid by any peer, the lieutenant 
and deputies, or any three of them, may cauſe diſtreſſes 
to be taken in the lands of ſuch defaulter; and if ſatis» 
faction ſhall not be made in one week after ſuch diſtreſs 
taken, then the ſame to be fold : and if a tenant be diſ- 
trained, he may deduct the ſum levied out of his next 
rent, 1c 14 C. 2. % 3. / 33 | 

IT. Every commiſſioned foot officer ſhall be exempted 
from finding, or contributing to fing, any horſe or foot 
ſoldier, for his whole eſtate, if it is but charged with 
one horſe, or a leſs charge, or for ſuch part of his eſtate as 
is charged with one horſe, if his whole eftate be charged 
with a greater charge than one horſe in the county or 
lieutenancy where he ſo ſerves as a foot officer, in reſpect 
of the expence which the ſaid employment doth neceſ- 


ſarily engage him in. 15 C. 2. c. 4. / 9. 


Papifts how to 


be charged, 


12. Where any papiſt, reputed papiſt, or other perſon 
refuſing to take the oaths, is chargeable in reſpect of his 
eſtate, the lieutenant, or in his abſence the deputies, or 
three of them, may appoint ſuch perſon as they ſhall 
think moſt meet, to furniſh the ſame; and may charge 
the ſame eſtate with the payment of the yearly ſum of 
81 for a horſe, horſeman, and arms, and of 3os for 
a foot ſoldier and arms. And if he ſhall not pay the 
ſame on demand, they may by their warrant levy the 

2 1 ſame 


© « q 


\ 
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Wilitia (Old). 
ſame by diſtreſs and ſale of the goods of ſuch perſon, 


or of his tenants, rendering the overp:us, all neceſſary 
charges in levying thereof being firſt deducted ; and ſuch 


tenant ſhall deduct the ſame out of his rent. 10 & 11 


. ot BB © | : 

13. Where any perſon ſhall be charged in the county, 
city, or place, where he doth not refide, they ſhall ſend no- 
tice of the charge, if he have any land in his ewn occupa- 
tion, to ſuch perſon as he employs as his ſervant in manag- 
ing the ſame; and if all his eſtate be let to farm, then to 
one or two of the moſt ſufficient tenants; who ſhall forth- 
with, with all convenient ſpeed, convey the ſame to their 
maſter or landlord; and in ſuch time as ſhall be appointed, 
bring an account of his anſwer : And on neglect or refuſal 
of the landlord, to provide ſuch horſe or foot, as is duly 
charged upon him, for the yearly rent reſerved upon every 
demiſe or other grant, and not otherwiſe, within the time 
limited; then the tenant ſhall provide and do, as the 


landlord in that behalf ought to have done: And if the 


tenant ſhall refuſe or neglect, within the time limited, 
the jieutenants, and in their abſence, or by their direc- 
tions, the deputies, or two of them, may levy by their 
warrant all fuch penalties as are appointed by this act, 
by diſtreſs and ſale of the offender's goods. 13& 14 C. 
2. c. 3. . 16. | 

And the tenant may defalk out of his next rent, all 
ſuch money as he ſhall neceſſarily lay out in providing 
the ſame, or ſhall be levied upon him by diſtreſs for any 
default; unleſs the landlord ſhall make it appear in two 
months after ſuch levying, before the lieutenant, or in 
his abſence, or by his direction, the deputies, or any two 
of them, that the default and penalty was occaſioned by 
the tenant's wilful neglea, id. ſ. 17. | 

But this ſhall not avoid any covenant between landlord 
and tenant, concerning the finding horſes or arms, or 


the bearing of any charges by any tenant ; but all charges 


_ be born by ſech tenant, according to the agreement. 
id. /. 29. | 

14. If any perſon ſhall refuſe or neglect, by a reaſon» 
able time to be appointed, to provide ſuch horſe, horſe- 
man, arms, and other furniture, or to pay ſuch ſum to- 
wards providing the ſame as aforefaid ; the lieutenants 
and deputies, or three of them, may inflit a penalty on 
ſuch perſon not exceeding 20 |, and by their warrant 
may levy ſuch ſum, or the value of ſuch horſe, arms, and 
ſurniture, and ſuch penalty inflicted, by diſtreſs and ſale, 
rendering the overplus, all neceſſary charge in levying 
ing thereof being fiſt deducted ; the ſame iv be employed 


Perſons reſiding 
out of the li- 
berty, how te 
be charged, 


Penalty on per: 
ſons nec furniſh, 
ing. 
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None compell- 
able to ſerve in 
perſon, 


Militia (Old). 


to the uſes in default whereof the ſame was impoſed. 13 
& 14C. 2: £ 3+: 9. 

And if any perſon ſhall refuſe or neglect, by a reaſon. 
able time to be appointed, to provide and furniſh ſuch 
foot ſoldier and arms as ſhall be charged upon him ; the 
lieutenants and deputies, or three of them, may inflict a 
penalty not exceeding 51, to be employed to the uſes in 
default whereof it was impoſed : And the conſtable, by 
warrant for that purpoſe, may levy ſuch ſum by diſtreſs 
and ſale, rendering the overplus, charges of diſtraining 
being firſt deducted ; and the tenant ſhall pay the ſame, 
and deduct it out of his next rent, and in default thereof 
his goods alſo ſhall Rag liable to be diſtrained and ſold, 
. / 3 

And if any = charged as 2 contributor, being an in- 
habitant, ſhall refuſe to pay his proportion on demand; 
or if he be not an inhabitant, if his tenant ſhall not pay 
the ſame upon demand ; three deputy lieutenants, by 
their warrant, may levy the ſame by diſtreſs and ſale, 
rendering the overplus, all neceſſary charge in levying 
thereof being firſt deducted ; and ſuch tenant may de- 
duct the ſame out of his rent. 10 11 V. c. 12. / 3. 

15. But no perſon charged with the finding horſe or 


foot, or with contributing thereunto ; ſhall be compell- 
able to ſerve in perſon, but may find one to ſerve for 


him, to be approved by the captain; ſubject neverthe- 
leſs to be altered upon appeal to the lieutenant, or in 
his abſence to two deputy lieutenants, 130& 14 C.2, 


c. 3. J 25: 
VV. Iuliſting. 


Every man who ſhall ſerve in his own perſon, or ſuch 


perſon as ſhall be accepted i in his ſtead, ſhall at the next 


muſter of his troop or company, give in his name and 
place of abode, unto ſuch perſon as the lieutenant, or in 
his abſence, or by his direction, any two deputy lieute- 
nants ſhall appoint ; to the end that the ſame may be 
lined. 13& 14 GC. 2. . 3. 25. 

But he ſhall not be — of ing as a ſoldier, unleſs 


hs firſt take the ſaid oaths above mentioned, to be ad- 


miniſtered by the lieutenant, or in his abſence, or by his 
direction, the deputy lieutenants, or any two of them, 


14. f. 19. 


Power to rails 
and lead. 


J. Malter ing, training, and leading. 
T. By the 13& 14 C. 2. c. 3. The lieutenants ſhall 


— have power to cal] together the militia, and to arm and 


array 


Militia (Ola). 


array them, and form them into companies, troops, and 
regiments, and in Caſe of inſurrection, rebellion, or in- 
vation, them to lead, conduct, and employ, or cauſe 
them to be led, cSndutted, and employed, as well within 
the ſeveral ee e and places for which they 
ſhall be commiſſioned reſpectively, as alſo into any 
other counties and places, for the ſuppreſſing of all ſuch 
inſurrections and rebellions, and repelling of invaſions, 
as may happen to be, according as they ſhall receive 
directions from his majeſty. /. 2. 

And by the 15 C. 2. c. 4. The lieutenants, and in their 
abſence, or by their directions, the deputy lieutenants, or 
two of them, ſhall have power to lead, train, and exer- 

ciſe, or by warrant under their bands and ſeals, cauſe 
ko be led, trained, and exerciſed, the perſons ſo raiſed, 
Ras and weaponed, fe 4+ : 

But nothing herein ſhall extend to the giving any 
power for marching any ſubjects out of the realm, other- 
wiſe than by the laws of England ought to be done. 13 
& 14 C. 2. c. 3. / 32. 

2. The ordinary times for training, exerciſing, and 
muſtering, ſhall be theſe: The general muſter and ex- 
erciſe of regiments, not above once a year; The train- 
ing and exerciſing of ſingle companies, not above four 
times a year, unleſs ſpecial directions be given by the 
king or his privy council; And ſuch fingle companies 
and troops ſhall not at any one time be continued in 
exerciſe above the ſpace of two days; And at a general 


131 


Time of muſe 
ter ng. 


muſter and exerciſe of regiments, no officer or ſoldier 


ſhall be conſtrained to * above four days together from 
their habitations. id. ſ. 2 


3. At every ſuch 0 and — every muſque- 


teer ſhall bring with him half a pound of powder, and 


half a pound of bullets; and every muſqueteer that ſhall 
ſerve with a matchlock, ſhall bring with him three yards 
of match; and every horſeman ſhall bring with him a 
quarter of a pound of powder, and a quarter of a pound 
of bullets ; all which ſhall be at the charge of him who 
provides the ſaid ſoldier and arms: on pain of 5s for 
every omiſſion. 13 & b4 C. 2. c. 3. /. 21. 16 C. 2. 
c. 4. 

ELD the arms  olfecitive and defenſive, with the furni- 
ture for horſe, ſhall be as follows; the defenſive arms, 
a back, breaſt, and pot, piſtol- proof ; the offenſive arms, 
a ſword and a caſe of piſtols, the barrels not under 14 
inches in n length; the furniture for the horſe, a great 

3 a laddle 


Accoutrements, 
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Mu der maſter, 


Militia (Old). 


ſaddle or pad with burs and ſtraps to affix the holſters 
unto, a bit and bridle, with a pectoral and crupper : 
for the foot, a muſqueteer ſhall have a muſquet, the bar. 
rel not under three foot in length, and the gauge of 
the bore to be for 12 bullets to the pound, a collar of 
bandileers, with a ſword : a pikeman to be armed with 
a pike of aſh, not under 16 foot in length (head and 
foot included) with a back, breaſt, head-piece, and 
ſword. 13 14 C. 2. c. 3. f.21. 

4. The muſter maſter fall be an inhabitant of the 
county. 15 C. 2. c. 4. /. 6. 

And once a year each ſoldier fhall pay to him ſuch 
ſum, not exceeding 1s for a horſe-man, and 6d fora 
footman, as the lieutenants, and deputies, or three of 
them, ſhall under their hands and ſeals direct; who ſhall 
have power to levy the lame, by diſtreſs and ſale of the goods 
of the pei ſons charged to find ſuch horſeman, or foot ſol- 
dier, unleſs the default be by the neglect of ſuch ſol- 
dier, who in that caſe ſhall be accountable for the 


. 
S. If any perſon charged ſhall refuſe or neglect to ſend 
furniſhings in, or deliver his horſe, arms, or other furniture, at the 


beat of drum, ſound of trumpet, or other ſummons ; 
the lieutenants, and deputies, or three of them, ma 
inflict a penalty not exceeding 5 l, to be levied by dif. 
treſs and ſale, rendering the overplus, neceſſary charges 
for leyying being firſt deducted. 3 0 14 C'S. 6% 

» IO, 
Exception ax to. 6. Provided, that no officer or ſoldier of the militia, 
corporations. belonging to any city, borough, or town corporate, 
being a county of itſelf, or to any other corporation 
or port town, who have uſed to be muſtered only with- 
in their own precincts, ſhall be compellable to appear 
out of ſuch precincts at any muſter or exerciſe only. 

13& 14 C. 2. . 3 þ 28. 


% 


VI. Trophy money for ammunition, carriages, and 
other neceſſaries. 


And for furniſhing ammunition nd other neceſſaries, 
the lieutenants and deputies, or three of them, ſhall 
have power to lay rates on the reſpective counties and 
places, not exceeding in the whole in any one year the 
proportion of a fourth part of one month's aſſeſſment in 
each county, after the rate of 70,0001 a month, charg- 


8 1 ai 


Militia (Ola). 
ed by the act of the 12 C. 2. c. 20. Which ſhall be 
aſſeſſed, collected, and paid by ſuch perſons, and accor- 
ding to ſuch directions as ſhall] be given by the lieu- 
tenants and deputies, or three of them; under the like 


penalties, and by the like ways and means, as are pre- 


ſcribed in the ſaid act. 1389 14 C. 2. c. 3. , 7. 
Which ſaid act of the 12 C. 2. c. 29. directs the ſum 
of 70, ooo l a month to be raiſed in the like manner as 
by the act of the 12 C. 2. c. 21. which act did direct 
the ſame to be raiſed, according to the proportiens, 
and in ſuch manner as by an ordinance of both houſes 


made in his majeſty's abſence: Which ordinance was 


as followeth ; 
That is to ſay, there ſhall be raiſed an aſſeſſment of 


70,0001 a month, in theſe propottions, 
On the county of 


| | Ae . d. 
Bedford —— — 933 6 8 
Berks — — 1088 17 10 
Buckingham — — 1283 6 8 
Cambridge — — 1102 10 0 
Ifle of Ely — — 367 10 0 
Cheſler county — — 770 0 
a — — 86 11 2 
Cornu all — — 1633 6 8 
Cumberland — _ 108 0 0 
Derby — — 933 6 8 
Devon — — 3003 15 6 
Dorſet — — 1311 10 6 
Town of Pool — IO 14 o 
Durham — _ 153 14 4 
Efſex*t ©. — — 3500 © 0 
Glouceſter+. — — 1626 6 8 
City — — 162 1 2 
Hereford — — 1166 13 4 
Herifor l — — 1400 oO © 
Huntingdon —— 24 4 © 
Kent — — 2658 11 2 
Lancaſter — — 933 6 8 
Leiceſter — „ 1088 17 8 
Lincoln — — 2722 4 10 
Midaleſex — — 1788 17 10 
London — — 4666 13 4 
Northampton — — 1400 0 © 
Nottingham — — 903 4 4 
7 — — 2 30 4 
2 13 Mor fol 
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Norwich 


Mtlitta (O14), 


Northumberland 


Newcaſile 
Oxon 
City 
Rutland 
Salop 
Stafford 

Litchfield 
Somerſet 

Briſiol 
Southampton 
Suffolk 
Sarrey 


Soathwark 


Suſſex 
Warwick 
Weſtmorland 
Wilts 
Morceſter 
City 
York 

King ſton 
Angleſea 
Brecknock 
Cardigan 
Carmarthen 
Carnarvon 
Denbigh 
Flint 
Glamorgan 
Merioneth 
Monmouth 
Montgomery 
Pembroke 
Radnor 


—— 
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Haverford W:/l 


Berwick 


* 3. 
3624 8 10 
186 13 4 
179 19 10 
35 11 8 
1127 15 6 
407 6 8 
272 4 6 
1322 4 4 
919 6 8 
14 © © 
2$722:' 4:0 
$71 2 2 
2022 4 4 
3055 11 2 
1565 5 6 
184 14 6 
1905 11 2 
1244 8 10 
73 19 4 
1944 8 10 
1182 4 4 
6a A 
3043 8 10 
67 13 4 
135 14 4 
361 13 4 
213 10 O 
352 6 8 
202 4 4 
271 
135 14 6 
458 17 8 
124 8 10 
406 13 4 
295 11 O 
406 o o 
254 6 8 
14 11 8 
5 16 8 


And the commiſſioners ſhall cauſe the proportions to 


be equally 


aſſeſſed ; 


and appoint aſſeſſors in each pa- 


riſh, who ſhall aſſeſs the ſame by a pound rate, accor- 
ding to all eſtates both real and perſonal, within the 
limits of their pariſhes. | 
And in caſe the way of aſſeſſing by a pound rate ſhall 
ous obſtructive to the ſpeedy bringing in of the _ 
ment; 


le 
hi 


— 
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Militia (Old). 
ment; the commiſſioners may direct the aſſeſſors to aſ- 


ſeſs the ſame, according to the moſt juſt and uſual way 
of rates practiſed in ſuch places. Provided that the ap- 


portionment of the aſſeſſment ſhall not be drawn into. 


precedent, 


And no privileged place ſhall be exempted from the : 


aſſeſſment. 

But nothing contained in this ark ſhall charge 
any maſter, fellow, or ſcholar of any college in either of 
the univerſities, or of W/inchefler, Eaton, or Meſtminſter, 
or in any other free ſchools, or any reader, officer, or 


miniſter of the ſame, or of any hoſpitals, or alla. 


in reſpect of any profit ariſing in reſpect of the ſaid places , 
nor charge any houſes or lands belonging to Chri/? 


hoſpital, Bartholomew, Brideweil, Thomas, and 5 | 


But their tenants ſhall pay for ſo much as their leaſes 
are yearly worth, over and above the rents reſerved. 


Perſons in 1 ſhall be aſſeſſed in the pariſhes where 


they dwell: And perſons out of London, having any office 
in London, ſhall be aſſeſſed where they dwell. 


And the aſſeſſors ſhall deliver one copy of the aſſeſſ- 
ment unto the commiſhoners ; who ſhall ſign and ſeal 
two duplicates, and deliver one to the ſub-colleCtors, 
with warrant to collect; and deliver the other to the 
receiver general. 

And if any difference ariſe between landlord and te- 
nant concerning the rates, the commiſſioners ſhall ſettle 
the ſame; and perſons aggrieved by being over rated, 
on complaint in fix days after demand to the commiſ- 
ſioners who allowed the aſſeſſment, may by them be 
relieved. 

And if any controverſy ſhall ariſe which concerns 
any of the commiſſioners, he ſhall withdraw. 

On non-payment, the collectors may diſtrain; and 
in the day-time, taking with them the conſtable, may 
break open any houſe, cheſt, or box where the goods 
are. And if any queſtion ariſe upon the taking ſuch 
diſtreſs, the ſame ſhall be determined by the commiſ- 
ſioners. 

And if perſons convey their goods, the commiſſioners 
may impriſon them (not being peers) till payment; and 
tenants may deduct the ſame out of their rent. 

And if the proportions be not fully paid, nor can be 
levied, the commiſſioners may re- aſſeſs. 

And if any perſon ſhall wilfully neglect to perform 
his duty in the execution of this ordinance, the commiſ- 

| 44 ſioners 
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Pilitia (Old). 
ſioners may fine him, not exceeding 201; to be levied. 
by diſtreſs, and paid to the receiver general. 

And the receiver general ſhall have 1d in the pound; 
the ſub- collectors 1d, the head collectors 1d, and the 
commiſſioners clerks id, 

But nothing herein ſhall be drawn into 3 to 
the prejudice of the ancient rights belonging to the 
peers. 

And the ſame power which the commiſſioners had by 
this ordinance (which is much in the manner of the 
ancient ſubſidies, and of the preſent land tax), the lieu- 
tenants and deputy lieutenants ſeem to have by the act 
of the 13 & 14 C. 2. 

And the lieutenants and deputies, or the chief officers 
upon the place, in the reſpective counties and places, 
may charge carts, waggons, warns, and horfes, for the 
carrying of powder, match, bullet, and other materials, 
allowing 6d a mile outward only, to every ſuch cart, 
waggon and wain with five horſes, or ſix oxen, and ſo 
proportionably; and for every horfe employed out of 
waggon or cart 1d; upon the marching of any regi- 
ment, company, or troop, on occafion of invaſion, inſur- 
rection, or rebellion. 13& 14 C. 2. c. 3. / 8. 

And the lieutenants ſhall appoint one or more trea- 
furers, or clerks, for receiving and paying ſuch monies - 
when levied ; of all which receipts and difburſements 
thereof, they ſhall every ſix months give their accounts 
in writing upon oath, to the lieutenants and deputies, 
or three of them; which account ſhall be forthwith cer- 
tified to the privy council, and a duplicate thereof ſhall be 
certified to the juſtices at the next ſeſſions. id. ſ. 12. 

Always provided, that the lieutenants or their deputies 
ſhall not iſſue warrants for raiſing any trophy money, till the 
juſtices in ſeſſions ſhall have examined, ſtated, and allow- 
ed the accounts of the trophy money collected for any 
preceding year, and certified fuch examination under the 
hands and ſeals of three or more ſuch Juſtices, 10 An. 


6. 25. J. 4. 


VII. Power to fearch for arms. 


The lieutenants, or two of their deputies, may, by 
warrant under their hands and ſeals, employ ſuch per- 
ſons as they ſhall think fit (of which a commiſſioned 
officer, and the conſtable or his deputy, or in their ab- 
ſence ſome other perſon bearing office in the pariſh FO 
the 


by 
per- 
ned 
ab- 
nere 
the 


Pilitia (Old). 
the ſearch ſhall be, ſhall be two) to ſearch for and 
ſeize all arms in the cuſtody of any perſon, whom the 


lieutenants or two of their deputies ſhall judge danger- 


ous to the peace of the kingdom, and to ſecure the 
ſame, and thereof to give account to the lieutenants, 
and in their abſence, or by their directions, to the de- 
puties, or two of them: Provided, that no ſearch be 
made in any houſe between ſun-ſetting and ſun-riſing, 


other than in cities or their ſuburbs, and towns corpo- 
rate, market towns, and houſes within the bills of mor- 


tality, where they may ſearch in the night-time, if the 
warrant fo direct; and in caſe of reſiſtance, may enter 


| by force: And no dwelling-houſe of a peer ſhall be 


ſearched, but by immediate warrant from the king, or 
in the preſence of the lieutenant or a deputy lieute- 
nant: And-in all places and houſes whatſoever, where 
ſearch is to be made, it ſhall be lawful, in caſe of re- 
ſiſtance, to enter by force, And the arms fo ſeized 
may be reſtored to the owners again, if the lieutenants, 
or in their abſence as aforeſaid, their deputies, or two 


of them, ſhall ſo think fit. 13 & 14 C. 2. c. 3. ſ. 14. 
VIII. Puniſhment for deſertion or diſobedience... 


If any of the ſaid militia ſhall not appear and ſerve, 


completely furniſhed with horſe and arms and other fur. 


niture, at the beat of drum, ſound of trumpet, or other 
ſummons : the lieutenants, and in their abſence, or by 
their direCtions, the deputies, or two of them, if the de- 


fault be in ſuch perſon, may impriſon him for five days; 


or may inflict a penalty, if he is a horſeman, not exceed- 
ing 20s, and if a footman, not exceeding 10s, to be 
paid down without delay. 13 & 14 C. 2. c. 3. / 10. 
And the lieutenants, or deputies, or chief officers upon 
the place, may impriſon mutineers, and ſuch ſoldiers as 
do not their duty at the days of muſter and training ; and 
may inflict for puniſhment for every ſuch offence, any 
pecuniary mulct not exceeding 5s, or impriſonment not 
exceeding twenty days. 13 14 C. 2. c. 3. 8, 
And ſuch perſon duly lifted, ſhall not be exchanged, 
or deſert, or be diſcharged, but.by the leave of the lieu- 
tenant, or two deputies, or his captain, upon reaſonable 
cauſe, firſt obtained in writing under hand and ſeal ; on 


pain of 201, to be levied as other penalties; and for non- 


payment or want of diſtreſs, to be committed to the 
common gaol of the county, not exceeding three months, 


. fo ag. 


TX. Puniſb- 
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Militia (Ola). 


IX n, for imbezilling horſe or furniture. 


If any perſon ſhall detain or imbezil his horſe, arms, 
or furniture; the lieutenants, and in their abſence, or b 
their directions, the deputies, or two of them, if the de. 


fault be in ſuch perſon, may impriſon him till he have 
made ſatisfaction. 13 & 14 C. 2. c. 3. ,. 10. 


. Officers pay. 


For ſatis faction of the officers of their pay, during ſuch 
time (not exceeding one month) as they ſhall be with 
their ſoldiers in actual ſervice, proviſion ſhall be made by 
the king out of the treaſury. 13& 14 C. 2. c. 3. / 7. 

And the lieutenants and deputies, or three of them, 
ſhall have power to diſpoſe of ſo much of the ſaid fourth 


part of the 50,000] a month, to the inferior officers, for 


their pains and encouragement, as to them ſhall feem ex- 
pement. 15 C. 2. . 4. [+ 12. 


9 Soldiers pay. 


Every perſon charged ſhall (on pain of 5s) pay on de- 


mand 28 bd a day to each trooper, and ſhall (on pain 


of 25) pay on demand s a day to each foot ſoldier, for 


ſo many days as they ſhall be abſent from their dwell- 


ings or callings, by occaſion of muſter or exerciſe, un- 
leſs ſome certain agreement be made to the contrary be- 
fore good witneſs ; and the ſaid penalty is to be paid to 
ſuch ſoldier, to whom his pay was denied ; the reſpec- 
tive penalties to be demanded in ſix weeks after default, 
or at or before the next muſter or exerciſe, and not after- 
wards. 15 C. 2. c. 4. /. 2. 

And in caſe of invaſions, inſurrections, or rebellions, 
whereby occaſion ſhall be to draw out ſuch ſoldiers into 
actual ſervice ; the perſons ſo charged ſhal] provide each 
their ſoldier with pay in hand not exceeding one 
month's pay, as ſhall be directed by the lieutenants, and 
in their abſence, or by their directions, by the deputies or 
any two of them. 13& 14 C. 2. c. 3. / 7. 

For the repayment whereof, proviſion ſhall be made by 
the king out of the treaſury. 2d. 

And in caſe a month's pay ſhall be provided and ad- 
vanced as aforeſaid, no perſon who ſhall have advanced his 
proportion thereof, ſhall be charged with any other like 
month's payment, until he ſhall have been reimburſed the 
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Militia (Old). 
gad month's pay; and ſo from time to time, the month's 
pay by him laſt before provided advanced. id. 


XII. Penalties how recoverable. 
The forfeitures, penalties, and payments by the 15 C. 


| 2. c. 4. not otherwiſe herein directed, may be recovered 


by warrant under the hands and ſeals of the lieutenants 


| and deputies, or three of them, by diſtreſs and ſale; and 
if ſufficient diſtreſs cannot be found, then the party to 
| be impriſoned till ſatisfaction ſhall be made. 15 C. 2. c. 


J. 16. | 
: 15 all high and petty conſtables, and other officers and 
miniſters, ſhall be aiding and aſſiſting to the lieutenants 


| and their deputies, or any of them. 13 C 14 C. 2. c. 3. 


Jo Sho" © 


—— 


Militia (New). 


H E new militia laws were at firſt ſet on foot in the 
| 30 G. 2. which in a few years time received ſo many 
alterations, that in the 2 G. 3. it was thought neceſſary 
to repeal the whole, and reduce the ſubſtance thereof into 
one act of parliament. Since which time, ſo many other 


alterations have been made, that a new reviſal thereof 
ſeems very deſirable; and this the rather, as the leading 


ſtatute of 2 G. 3. c. 20. to which all the ſubſequent ſta- 
tutes refer, was founded on the principles of the original 
| ſtatute of 30 G. 2. c. 25. being before any militia were 
| then raiſed, and conſequently proceeds all along upon 


that ſuppoſition, giving directions concerning the firſt 
railing of the militia in the ſeveral places ; which direc- 


tions, when the militia are now already on foot, are in 
# ſome inſtances ſuperfluous, or otherwiſe inapplicable. The 
| ſtatutes now in force, relating to the ſaid militia (exclu- 
ſiye of the annual acts concerning their cloathing and pay), 


are theſe following : 


2 e. 20. . 
30-4 e106 a7 G43: © 3% 
4:03 © 19» $6 GC. 3. , . 

5 C. 3. c. 34. 19 G. 3. . 59. 
5 E. 3. c. 36. 19 C. 3. c. 44. 
6 G. 3 & 30. 19 G. 3. c. 72. 
7 G . 37 10 G. J. e. 70. 
906. 3 


0. 42. | 
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The ſubſtance whereof it is endeavoured to compriſe 
1 under the following heads: 


1. Appointment of the lieutenants, deputy lieute. 
nants, officers, and others, for execution of thy 
ſervice. 


I. Number of men to be rai iſed in the ſevera} 
counties. 

III. Iſſuing precepts to return „ lifts. 

IV. Return and ſettling of the liſts. 


V. Proportioning the numbers in the ſeveral bun. 
dreds or other large diviſions. 


VI. Proportioning in the ſeveral pariſhes, tithings, 


or places. 
VII. Balloting. 


VIII. Swearing and inrolling; and therein, of ſub- 
ſtitutes. 

IX. Forming the militia into regiments and con- 
* Panies. 
| A. Training and exerc dfe. 
XI. Clothing and pay. | 
XII. Drawing out into actual ſervice. 
ATI. Privileges and exemptions of militia men. 
XIV. General power of enforcing the execution 

hereof. 


XV. Puniſhment of ſerjeants, drummers and fifers 
for diſobedience or deſertion. 


VI. Exceptions with * to particular places 
and perſons. 


XVII. Proceedings where the militia have not been 
already raiſed, 


— — 2 2 
— ICY — — — _ 


— 


J. Appointment of the lieutenants, deputy Bentenanth 
officers, and others, for execution of the ſer vice. 


£ 1 ——— Oy —. 
— — nn nn — DES DD — 


Appointment of 1.“ | HE king ſhall iſſue forth commiſſions of lieu- 
prices repay tenancy ; and ſuch lieutenants ſhall have the 
tends and come Chief Command of the militia, and ſhall have power, and 
midlion officers are required, to call together all ſuch perſons, and to arm 


and 
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Militia (New). 


and array them, at ſuch times, and in ſuch manner, as is 


herein after expreſſed : And ſuch lieutenants ſhall from 


time to time appoint ſuch perſons as they ſhall think fit, 


qualified as 1s herein after directed, and living within their 


reſpective counties, ridings, and places, to be their de- 
puty lieutenants ; the names of ſuch perſons having been 
firſt preſented to, and approved by his majeſty : And ſhall, 
before the third ſubdiviſion meetings for allotting the men, 
appvint a proper number of colonels, lieutenant colonels, 


majors, and other officers, qualified as is herein after di- 


| rected; and ſhall certify to his majeſty the names and 


ranks of ſuch officers, within one month after they ſhall 


be fo appointed; and if the king, within one month after 


ſuch certificate, ſhall fignify his diſapprobation of any 
ſuch perſon, the lieutenant ſhall not grant to him a com- 


miſſion; but ſhall grant commiſſions to ſuch perſons ſo 


appointed, who ihall not be diſapproved by his majeſty, 
2 C. 3. , 0 „ | 


2. When the lieutenant ſhall be abſent out of the When the lieu- 


ine Tr 741 ind 007 tenant is abſent 
kingdom of Great Britain, the king may appoint three ar ee nt 


deputy lieutenants to grant commiſſions to officers, on any ey is vacant, 


vacancy that ſhall happen during ſuch abſence. 2 G. 3. 
6. 20. .. | | 

And more generally, by the 4 G. 3. c. 17. Where the 
office of lord lieutenant is vacant, the king may appoint 
three of the deputy lieutenants to execute the office of 
And by the 5 G. 3. c. 36. /. 3. If there ſhall happen 
to be no lieutenant, in any county or place; three deputy 
lieutenants, to be appointed by his majeſty's ſign manual, 
ſhall do every act neceſſary for carrying into execution the 
acts of the 2 G. 3. c. 20, the 4 C. 3. c. 17. and the ſaid 


lord lieutenant during ſuch vacancy, /. 2 


act of the 5 G. 3. c. 36. 


Provided that no deputation or commiſſion ſhall be va- 
cated, by the revocation, expiration,. or diſcontinuance 
of the lieutenant's commiſſion. 2 G. 3. c. 20. ſ. 4. 


3. By the 2 C. 3. c. 20. divers qualifications of the General qualifi- 
cations of the 


oſticers were appointed; moſt of which were altered (but 
without prejudice to the officers that were entred upon 
the former qualincations) by the 9 G. 3. c. 42. as follows: 


In every county, riding, or place, (except as is herein 


after excepted) there ſhal! be appointed 20 or more deputy 
lieutenants, if ſo many perions qualified can be therein 
found; if not, then ſo many as can be therein found; 


officers. 


and each perſon © to be appointed a deputy lieutenant, ſhall 


be ſeiſed or paſſeſſed, either in law or equity, for his own 
| | ule 
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Militia (New). 
uſe or benefit, in poſſeſſion of a freehold, copyhold, or 
cuſtomary eſtate for life, or for ſome greater eſtate, or of 
an eſtate for ſome long term of years determinable on one 
or more lives, in manors, meſſuages, lands, tenements, or 
hereditaments, in England, Wales, or Berwick upon Tweed, 
of the yearly value of 2001, or ſhall be heir apparent of 
fome perſon who ſhall be in like manner ſeiſed or poſſeſſed 
of a like eſtate of the yearly value of 4001. Colonel ſhall 
be ſeiſed or poſſeſſed of a like eſtate of the yearly value of 
000 l, or ſhall be heir apparent of ſome perſon who ſhall 
be ſeiſed or poſſeſſed of a like eſtate of the yearly value of 
20001. Lieutenant colonel ſhall be ſeiſed or poſſeſſed of a 
like eſtate of 6001, or ſhall be heir apparent of ſome per. 
fon who ſhall be ſeiſed or poſſeſſed of a like eſtate of the 
yearly value of 12001- Major or captain {hall be ſeized 
or poſſeſſed of a like eſtate of the yearly value of 200], 
or ſhall be heir apparent of ſome perſon who ſhall be ſeized 
or poſſeſſed of a like eſtate of the yearly value of 4001; 
or ſhall be a younger ſon of ſome perſon who ſhall be, or 
at the time of his death was, ſeiſed or poſſeſſed of a like 
eſtate of the yearly value of 6001. Lieutenant ſhall be in 
like manner ſeiſed or poſſeſſed of a like eſtate of the yearly 
value of 501, or perſonal eftate alone of the value of 10001, 
or real and perſonal eſtate together of the value of 2000 1; 
or ſon of a perfon who ſhall be or at the time of his death 
was ſeiſed or poſſeſſed of a like eſtate of the yearly value 
of 1001, or perſonal eſtate alone of the value of 20001, 
or real and perſonal together of the value of 3000 J. En- 


gn ſhall be ſeiſed or poſſeſſed of a like eſtate of the yearly 


value of 201, or perſonal eftate alone of the value of 
500 l, or real and perſonal together of the value of 1000]; 


or ſhall be ſon of ſome perſon who ſhall he or at the time 


of his death was feifed or poſſeſſed of a like eſtate of the 
yearly value of 501, or perſonal eſtate alone of the value 
of 10001], or real and perſonal together of the value of 
1500 J. Cne moiety of which ſaid eſtates, required as 
qualifications for each deputy lieutenant, colonel, lieu- 
tenant colonel, major, and captain reſpectively, ſhall be 
ſituate or ariſing within ſuch reſpective county or riding 
in which he ſhall be appointed to ſerve. 2 G. 3. c. 20. 
. 5- 9 C. 3. c. 42. / 3. | 

Provided, that the immediate reverſion or remainder of 
and in manors, meſſuages, lands, tenements, or heredita- 
ments, which are leaſed for one, two, or three lives, or 
for any term of years determinable on the death of one, 
two, or three lives, on reſerved rents, and which are to 


the 


Militia (New). 
the leſſees of the clear yearly value of 3001, ſhall be 


deemed equal to an eſtate herein before deſcribed, of the 
yearly value of 100 1, and ſo in proportion. 2 G. 3. c. 


20, þ 6. 


Alſo a perſon poſſeſſed, either in law or equity, for his 
own uſe and benefit, in poſſeſſion of an eſtate, for a cer- 
tain term originally granted for 20 years or more, of an 


annual value (over and above all rents and charges pay- 


able out of or in reſpe& of the ſame) equal to the annual 
value of ſuch an eftate as is required for the qualification 
of a deputy lieutenant and commiſſion officer reſpectively, 
and ſituate as aforeſaid, ſhall be deemed duly qualified. 


. 7 
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5 In the ſeveral counties of Cumberland, Huntingdon, Qualification in 


Monmouth, Meſimorland and Rutland, and in every county ou dae 
and place in Wales, there ſhall be five or more deputy 


lieutenants appointed (if ſo many qualified can be found 


therein); and the eftates requiſite for the qualification of 
the deputy lieutenants and officers therein ſhall be as fol- 
lows : a deputy lieutenant ſhall be ſeiſed or poſſeſſed of a 


like eſtate as aforeſaid of the yearly value of 1501, or 


ſhall be heir apparent of a perſon having a like eſtate of 
3001. Colani boo]; or heir apparent of a perſon having 
a like eſtate of 12001, Lieutenant colonel og major comman- 


dant 4001; or heir apparent of a perſon having a like 


eſtate of 8601. Major or captain 1501; or ſon of a per- 
ſon having or who had at the time of his death a like eſtate 
of 3001. Lieutenant 3ol; or perſonal eſtate alone of 


600 1, or real and perſonal together of the value of 1200l ; 


or ſon of a perſon having or who had at the time of his 


death a like eſtate of the yearly value of 601, or perſonal 
eſtate of the value of 12001, or real and perſonal together 


of 24001. Enjign 20; or perſonal eſtate alone of 3001, 
or real and perſonal together of 6001; or ſon of a perſon 
having or who had at the time of his death a like eſtate of 
the yearly value of 301, or perſonal eſtate of the value of 
boo l, or real and perſonal together of 12001. One half 
of all which eſtates, except thoſe for the qualifications of 


lieutenants and enſigns, ſhall be ſituate or ariſing in their 


reſpective counties. 2 C. 3. c. 20. ,. 8. 9 G. 3. c. 42. 
8 


And where 20 deputy lieutenants cannot be found qua- 
lifed, and willing to act; his majeſty's lieutenant, after 


| having appointed fo many as can be found qualified, may 


appoint ſuch number as ſhall be requiſite to make up the 
number 20, who ſhall be ſeiſed or poſſeſſed of a like eſtate 


of 
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of the yearly value of 1001, and fituate as aforeſaid: 


Provided, that the perſons ſo appointed ſhall not make 


the whole number to exceed twenty. 2 C. 3. c. 20. . g. 
9 G. 3 c. 42. / 7. ; | 

5. In the iſle of El; a deputy lieutenant ſhall be ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 150 l, or 
ſhall be heir apparent to a perſon having a like eſtate of 
3ool. Captain 1001; or heir apparent of a perſon having 
a like eſtate of 2001; or younger fon of a perſon who 
ſhall be, or at the time of his death was, ſeiſed or poſſeſ- 
ſed of a like eſtate of the yearly value of 3001. Lieute- 
nent 30]; or perſonal eſtate of 6001 ; or ſon of ſome per- 
ſon who ſhall be, or at the time of his death was, ſeiſed or 
poſſeſſed of a like eſtate of 60 1, or perſonal eſtate of 1290], 
Enſign 20] ; perſonal eſtate of 300 ]; or ſon of ſome perſon 
who ſhall be, or at the time of his death was, ſeiſed or 
poſſeſſed of a like eſtate of the yearly value of 301, or 
perſonal eſtate of 6601. One half of all which eſtates, 
except thoſe for the qualification of lieutenants and en- 
figns, ſhall be ſituate or ariſing within the ſaid iſland, 
2 G. 3. c. 20. ,. 10. 9 G. 3. c. 42. / 8. a 

6. In all cities or towns which are counties within 
themſelves, and have heretofore uſed to raiſe and train a 
ſeparate militia within their reſpective liberties, and which 
are united with and made part of any county for the pur- 
poſes of raiſing the militia only; his majeſty's lieutenant 
of ſuch cities or towns, or where there is no lieutenant 
appointed by his majeſty, the chief magiſtrate of ſuch city 
or town, ſhall appoint five or more deputy lieutenants (if 
ſo many duly qualified can be found), and ſhall alſo ap- 
point officers of the militia, whoſe number and rank ſhall 
be proportionable to the number of militia men which 
ſuch city or town ſhall raiſe, as their quota towards the 
militia of the county to which ſuch city or town is united 
for the purpoſes aforeſaid ; and all powers given and pro- 
viſions made with reſpect to counties at large, ſhall take 
place in the ſaid cities or towns, except only, that after 
the number of perſons which ſuch city or town is to fur- 


niſh ſhall have been appointed as aforeſaid by his majeſty's 


lieutenant and the deputy lieutenants, or by the deputy 
lieutenants of the county at large, two deputy lieutenants 
within ſuch city or town ſhall have and exerciſe all the 
powers conferred on three deputy lieutenants, or two de- 
puty lieutenants together with one juſtice, or one deputy 
lieutenant together with two juſtices, of any county at 
large : And the qualification for a deputy lieutenant ſhall be 


3 1501 
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1501 a year as aforeſaid ; or a perſonal eſtate alone, or real 
and perſonal eſtate together to the amount or value of 
30091. Field officer 3001; or perſonal eſtate alone, or 
real and perſonal together, to the value of 50001. Cap- 
tain 1501 a year; or perſonal eſtate alone, or real and 
perſonal together, to the value of 25001. Lieutenant 301 
a year, or perſonal eſtate of 7501. FEnjign 201 a year, or 
perſonal eſtate of 400 J. One half of all which real eſtates 
(except thoſe for the qualification of lieutenants and en- 
ſigns) hall be within ſuch city or town, or within the 
county at large to which ſuch city or town is united 
for the purpoſes aforeſaid : And his majeſty's lieutenants, 
and the chief magiſtrates of ſuch cities or towns being 
counties within themſelves, ſhall put the powers for raiſ- 


ing and training the militia within ſuch cities or towns 


in execution ; but the militia of ſuch cities and towns, 


being part of the militia of the counties to which ſuch 
cities and towns are united for the purpoſes aforeſaid, the 


militia of ſuch cities or towns ſhall join the militia of the 
county to which ſuch cities or towns are ſo united for 
the purpoſes aforeſaid ; and the whole militia ſo joined 
together, ſhall be exerciſed together at the genera] exer- 
Ciſe ; and ſhall then, and alſo when drawn out and em— 
bodied, be deemed the militia of the county to which ſuch 
Cities or towns are ſo united. 2 G. 3. c. 20. /. 11. 9G, 3. 


b. 4 1 0: 
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7. The qualifications above recited, to enable any In the tower 
perſon to be a deputy lieutenant, lieutenant colonel, ma- hamlets, 


jor, captain, lieutenant, or enſign, ſhall not extend to 
commiſſions granted by the conſtable of the tower, or lieu- 
tenant of the tower hamlets. 2 G. 3. c. 20. /. 13. 


8. When any regiment or battalion ſhall be drawn out Promotion on 
and embodied ; the lieutenant may, upon account of mili- account of merit. 


tary merit ſhewn in time of actual invaſion or actual re- 
bellion, promote any officer therein, from a lower to a 
higher commiſſion, incluſive of that of lieutenant colonel, 
notwithſtancing he ſhould not have the qualification re- 
quiſite for his firſt admittance into ſuch higher rank: 
Provided, that no perſon, not having the qualification 
herein before directed for a captain, ſhall be promoted 
to a higher rank than that of captain, 2G. 3. c. 20, 


. 12... % % „ | 


9. By the 19 C. 3. c. 72. his majeſty's lieutenants may Clue with rs 


appoint captain-lieutenants to all regiments or battalions, 
to which ſuch appointment hath not been already made ; 
who ſhall have the ſame qualifcations.as captains : Pro- 

Vor. HE. K | vided, 


ſpe*t to captain - 
lieutenants, 


1 
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vided, that it ſhall not be neceſſary for any perſon having 
acted as captain-lieutenant before Zuly 1, 1779, to hold 
any other qualification than as a lieutenant. /. E, 7. 
Diſplacing to. The king, from time to time, may ſignify his 
rs. pleafure to his lieutenant to diſplace any ſuch deputy lieu- 
tenants and officers; and thereupon the lieutenant ſhal!l 
appoint others in their ſtead, 2 E. 3. c. 20. /. 14, 
Officer o nter II. No deputy lieutenant or commiſſion officer ſha)! 
his qua ifcatio2 act as ſuch, until he {hall have left with the clerk of the 
with the clerk 
of he ye-ce, and PLACE for the county or place for which he ſhall be ſo ap— 
to take the pointed, his qualification in writing ſigned by himſelf; 
* and ſuch clerk of the peace ſhall enter the ſame on a 
roll to be kept for that purpoſe : And every deputy lieu- 
tenant and commiſſion. officer, not having "already taken 
and ſubſcribed the oaths, and made and ſubſcribed the 
declaration required by the former militia acts, ſhall at 


ſome general quarter ſeſhons, or in one of the courts of 


record at Meſiminſter, Si” fix months after he ſhall 
have accepted his commiſſion, take the oaths, and make 
and ſubſcribe the declaration, as other pe: ſons qualifying 
. 73. . 20. 15 

Penalty ef ding 12. Deputy lieutenant, colone]l, lieutenant colonel; or 


2 1 . major, acting, not being qualificd, or not delivering in 
ſuch Ration, and taking the oaths and ſubſcribing 
the declaration, ſhall forfeit 2001; captain, lieutenant, or 


enſier n, EY half to him who fhali ive, aud half to tho 
uſes herein after direGed, And the proof of the qualih- 
cation ſhall lie on him againſt whom the action is brought, 


. 20» , 30; 17. 


And moreover, by the 18 . . 9. 277 if any 


perſon accepting a commiſſion of a higher rank than that 
of licutenant, not having already delivered in his quali- 
fication, mall neglect to deliver in the ſame within fix 
months after his accepting the commiſſion; he ſhall be 
incapable of holding the fame, and the commiſſion ſhall 
be void.— But by the 19 G. 3. c. 72. /. $,9. all acts dore 


by him in virtue of his commiſſion hal! 1 notwithſtanding 


ſuch omillon or neglect, be valid; and he {hail not be: 


liable to the penalties impoſed by the faid act, provided 
| he delivers in his qualification on or before Dar: I, 1779. 
And there is generally an indemnification by ſome act 
every ſeſſion of parſiament, provided they quality, and 
ecliver in their qualification, on or before a day in ſuch 
act limited. 
Cl-rk of the 13 Every colonel, lieutenant colonel, major, or cap- 


prace wo tranſe talin, ſhall on or before Dec. 1, 1779, or within fix months 
mit the entries, | | / 1 8 
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after having accepted his commiſſion in future, tranſmit 
(as aforeſaid) to the clerk of the peace of the county in 
the militia whereof ſuch officer ſhall ferve, a true defcrip- 
tion of his qualification, and alfo a certificate of his taking 
the oaths required: And the clerk of the peace ſhall 
forthwith enter and inrol the ſame ; and alſo ſhall tranſ- 


mit to the lieutenant a true copy of every ſuch liſt and 


certificate ſo entered as aforeſaid. 19 G. 3. c. 72. / 10. 
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Rant. 


14. And the lieutenant ſhall (unleſs juſt cauſe be ſhewn Lieutenant to 
to the contrary, within the time by this act limited), on Nee e 
receipt of the ſaid liſts and certificates, give notice to the 9 "IH 


officers who ſhall not have been certified by the clerk of not made ſuch 


the peace to have entered their qualifications, that he 
ſhall proceed to the appointment of other fit perſons, if 
proper perſons duly qualified ſhall offer themſelves, in the 
room of ſuch officers as ſhall have omitted ſo to deliver 
in the ſaid liſts and certificates, And ſuch lieutenant 
ſhall, within ſix weeks, in the London Gazette, declare 
the commiſſion of ſuch officer to be vacant, and ſhall pro- 
ceed to ſuch appointment accordingly : And for the bet- 
ter aſcertaining the time of granting ſuch commiſſions, 
the ſaid lieutenants ſhall, from time to time, cauſe to be 
inſerted in the Londen Gazette, the dates of the commiſ- 
ſions, and names and rank of the officers, together with 
the names of the officers in whoſe ſtead they are fo com- 
miſſioned; in like manner as commiſſions in the army are 
publiſhed from the war office. 2d, 


entries. 


15. And the ſaid clerks of the peace ſhall, on or before Clerk of the 


the firſt day of December every year, tranſmit to a ſecretary 


peace to make 
annual returns * 


of {tate, in order to be laid before parliament, true copies or the entries ta 
of all entries made and inrolled, and alſo accounts of all a ſecretary ot 


returns ſo tranſmitted by them to the ſaid lieutenants, to- 
gether with the dates of the ſaid entries and returns. And 
every clerk of the peace guilty of any en glect herein, ſhall 
be liable to the ſame penalties as by the militia laws now 
in being are impoſed on clerks of the peace for any ne- 
glect of duty. 19 G. 3. c. 72. .. 10. [That is to ſay, 
he ſhall forfeit 5001 to him who ſhall ſue, and ſhall alſo 
forfeit his office, and be incapable of holding any office 
of truſt under the government. 9 G. 3. c. 42. / 42.] 


ſtate, 


16. Provided that nothing herein ſhall extend to re- Exception a3 0 


ſtrain the lieutenant from appointing any peer of this pet 


realm, or his heir apparent, to be a deputy lieutenant or 
commiſſion officer, within the county or place wherein he 
thall have ſome place of refidence; or to oblige any peer 
or heir apparent of ſuch pcer (ſo appointed) to leave his 

1 qualification 


ive. 


Comm ion not 
to vacate a (cat 
parliament. 


How long the 
cthcer ſhall con- 


mnue. 


Diſtuibution of 
officers in caſe 
e vacancies, 


lieutenant may 
act as councl, 
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qualification with the clerk of the peace: But it ſhall be 
lawful for him taking the oaths, and making and ſub— 
ſcribing the Jecdaration aforeſaid, to act, although he 
ſhall not have ſuch eſtate in manors, meſſuanes, Tands, 
tenements or hereditaments, as is above required, 2 G. 3. 
18. | 
17. Provided alfo, that the acceptance of a commiſſion 
in the militia, ſhall not vacate the ſeat of any member 
returned to ſerve in parliament, 2 G. 3. c. 20. /. 19. 
18. His majeſty's lieutenant, together with three de- 
puty lieutenants, and on the Jan or removal or in the 
abſence of his majeſty's lieutenant, any five deputy lieu— 
tenants, ſhall, at the end of every four years, at their 
annual meeting, in caſe the militia of ſuch county or 
place ſhall not be then embodied, diſcharge ſome one field 
officer of each regiment or battalion: and ſuch a number 
of officers of each inferior rank, as ſha}l be equal to the 
number of perſons who ſhall have given notice in writing 
to his majeſty's lieutenant, one month at leaſt before ſuch 
meeting, that they are willing to ſerve as field officers, 
captains, lieutenants, or enſigns, as the caſe may require: 
Provided, that the number of vacancies to be made ſhal] 
not exceed one third of ſuch officers who ſhall have ſerved 
for four years in each rank reſpectively: Provided alſo, 
that nothing herein ſhall prevent any officer who has ſer— 


ved four years, from offering himſelf to ſerve in a higher 


rank, if he be qualified as this a& requires to ſerve in ſuch 


1 rank. 2 C. 3. c. 20. / JO, 1, 2. 


And whereas it is proper that officers ſhould be ap- 


e to ſuch companies of any county, riding, or place, 
as are raiſed in thoſe diſtricts near which ſuch officers 
do reſpectively reſide; it is enacted, that when the com- 
mand of companies, or other commiſſions, do become 
vacant by reſignation or otherwiſe, the lieutenant ſhall 


make ſuch a diſtribution of officers to the reſpective com- 


panies as he ſhall judge moſt fit and proper. 
1 J. 24. 
. It ſhall be lawful fas his majeſty's lieutenant to 


11 E. 3. 


| Peg as colonel of any regiment or battalion, during ſuch 
but no lieutenant 


time as there ſhall not be any colonel ; 
ſhall act at any one time as colonel to more than one 
regiment or battalion. 2 G. 3. c. 20. / 28. 

And where the lieutenant ſhall ſerve as colonel to any 
body of militia by this act deemed a battalion only; he 
ſhall not, when fuch battalion ſhall be embodied and in 
actual ſervice, receive any other pay than that of a lieu- 
tenant 
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tenant colonel: and no other perſon ſnall ſerve or be in- 
titled to pay as a lieutenant colonel in ſuch battalion, 
during the time that the ſaid lieutenant ſhall ſerve as co- 
lonel. /. 29. | 

21. His majeſty may appoint one proper perſon, who 
ſhall have ſerved, or at the time of ſuch appointment ſhall 
actually ſerve, in ſome of his majeſty's other forces, or 
in any corps of militia that has been drawn out and em- 
bodied, to be an adjutant to each regiment, battalion, or 
independent company; and ſuch adjutant, if appointed 
out of his majeſty's other forces, ſhall, during his ſervice 
in the militia, preſerve his rank in the army, in the ſame 
manner as if he had continued in that ſervice; and the 
lieutenant may grant to the adjutant a commiſſion of lieu- 
tenant, or any inferior commiliion, although ſuch adju- 
tant ſhall not have an eſtate to qualify him tor ſuch com- 
miſſion as is required by this act. 2 G. 2. c. 20. % 33. 
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22. His majeſty. may appoint, according to the propor- Serjeant, 


tion of one ferjeant to 20 private men, two or more ſer- 
jeants to cach company, out of his other forces; ſuch 
perſons having ſerved in the ſaid forces for one year next 
preceding ſuch appointment; or may appoint ſuch other 
perſons to be ſerjeants, as have formerly ſerved for one 
year in his ſaid forces; or out of any corps of militia 
that has been drawn out and embodied : which ſerjeants 
ſo appointed, ſhall take the following oath, 


1 A. B. do ſincerely promiſe and ſwear, that I will be 


faithful and bear true allegiance ta his majeſiy king George, 
his heirs and ſucceſſors : and I do ſwear, that I am a proteſtant, 
and that I will faithfully ſerve as a ſerjeant in the militia, 
within the kingdom of Great Britain, for the defence of the 

Jame, until I fhall be legally diſcharged. 2 G. 3. c. 20. 
„36 


And the colonel, or where there is no colonel the lieu- 
tenant colonel, or where there is no colonel or lieutenant 


colonel, the major, ſhall appoint a ſerjeant major out of 


the ſerjeants. id. HT N 

And the ſervice in the militia of ſuch perſons ſo ap- 
pointed out of his majeſty's other forces, ſhall intitle them 
to the benefit of Chelſea hoſpital, in the ſame manner as 


if they had continued to ſerve in the ſaid forces; and 


every perſon appointed to be a ſerjeant out of the pen- 
ſioners on the eſtabliſhment of Cheljea hoſpital, ſhall be 
put again upon the ſaid eſtabliſhment afier his diſcharge 
from the militia, provided he brings a certificate of his 
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Militia (New). 
good behaviour under the hand of the colonel or com- 
manding officer. id. 

And by the 18 G. 3. c. 59. any perſon being a ſerjeant 
on the eſtabliſnment of Chelſea hoſpital, at an allowance 
of 12d a day, and being appointed to ſerve in the militia, 
ſhall receive the ſaid allowance of 12d a day, together 
with his pay from the militia, /. 19. 


And the captain of every company (with the approba- 


tion of the colonel, or where there is no colonel, of the 
lieutenant colonel, or where there is no aint colo- 
nel, of the major of the regiment or battalion) ſhall ap- 
point ſerjeants out of the private men, to fill up vacan- 
cies; who ſhail take the like oath as ſerjea nts appointed 
by his majeſty {which oath any one deputy lieutenant, 
or if the ſegiment or battalion ſhall be embodied and in 
another county, riding or place, any one juſtice there may 
adminiſter). 2 E. 3. c. 20. /. 38. 

And any perſon who hath faithfully ſerved as a ſerjeant 
in any one corps of militia for fifteen years, and who {hall 
be diſcharged from the ſame on account of his age or in- 
firmitie:, during the time that the corps ſhall be in aCtual 
ſervice, mall on the recommendation of the commandits 
officer, and the lord lieutenant or deputy lieutenants re- 
ſpectively, be intitled to examination at the Chelſea board, 
and be capable to be placed on the penſion of 5d a day. 
9. /- 18. 

But no Es who ſhall keep any houſe of publick en- 


tertainment, or who ſha)l ſell any ale, wine, brandy, or 


other ſpirituous liquors by retail, ſhall be capable of being 
appointed or continuing a ſerjeant | in the militia. 2 G. 3. 
e. 20. f. 37. 

And it ſhall be lawful for the commanding officer of 
any regiment or battalion, being a field officer, on the 
application of the captain to dil {place terjeants, /. 38. 

Provided, that if any perſon who is or ſhall be pointed 
out of his majeſty s other forces, to be a ſerjcant in the 
militia, and ſhall be for any miſbehaviour reduced into 
the ranks, ſhall not within one month after ſuch reduction 


be reſtored ; he ſhall be returned to the company from 


which he was taken in his majeſty's other forces, and ſhal! 
there ſei ve as a private man; and any perfon appointed a 


ſerjeant in the militia out of any company of militia, 


may be reduced into the ranks for miſbehaviour, and ſhall 
ſerve there till he ſhall have compleated his three years 
fervice as a private militia man; and if there ſhall be no 
Vacancy in the company from whence he was taken, he 


v 8 mall 


ter 


, , . 
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ſhall ſerve in any other company of the regiment or bat- 
talion. /. 39. 

And by the 18 C. 3. c. 59. Any ſerjeant, whe mall 
by the commanding officer, or the ſen ebe of a court 
martial, for his miſbehaviour, be reduced into the ranks, 
ſhall, beſides the ouniſhment. inflicted by the court mar- 
tial, be obliged to ferve as a private railitia man for one 
year, notwitſtanding he may have already ſerved three 
years before his deing appointed ſerj-ant. /. 20. 

23. The captain of every company may appoint cor- Cerpercl. 
porals out of the private men of his company, in the 
proportion of one N to twenty private wen; and 
may diſplace ſuch corporals for miſb- -haviour, and appoint 
others, as he ſhall ſee occaſion. 2 G. 3. c. 20. / 38. 

24. And the captain alſo may appoint two per ſons to Drummer, ard 
be drummers or fifers to his company. And the colonel, fer. 
or where there is no colonel the lieutenant colonel, or 
where there is no colonel or lieutenant colonel] the major, 
ſhall appoint a drum major out of the drummers. Which. 
drummers and fifers, when ſo appointed, and having re- 
ceived any pay as ſuch, ſhall be deemed to be engaged, 
and compellable to ſerve | in the tame regiment or Data i 
until legally diſcharged. And ſuch captain may diſplace 
ſuch drummers or fifers for miſbehaviour, and appoint 
others in their room. 2 E. 3. c. 20. / 36. 38. £2 

25. If any ſerjeant, drummer, or fifer, mal inliſt, in Se:jeanr, 3 
any of his majeſty's other forces; ſuch inlitting ſhall be joldigg. 5 
void. 2 C. 3. 20: 40. 

20. His majeſty's lieutenant ſhall appoint a clerk for Clerks of the 
the general meetings ; and may diſplace fuch clerk, if he mectings. 
think fit, and appoint another in his room. 2 G. 3. 

c. 20. /. 90. 

And the deputy Be within their ſubdiviſions, 
ſhall appoint a clerk for their reſpective ſubdiviſion ; and 
may diſplace him if they think fit, and appoint another 
in his room. 74, | 

27. His majeſty's lieutenant ſhall from time to time, Clerk of che 
as oecafion ſhall require, appoint a clerk to each nen RS On 
or battalion, 2 GC. 3. c. 20. / 3 6. f 

And by another clauſe in the Taid act, when any regi- 


ment or battalion ihall be led. the colonel, 


where there is no colonel the commanding officer, mall ; 
appoint a regimental clerk. to fuch regiment or battalion, 
/ 98. 5 
But by the 18 G. 3. c. 59. No perſon ſerving as quar- 
ter- OY" ſurgeon, or battalion clerk, ſhall, | icora the 
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Militia (New). 


time of paſſing this act, be appointed to any other com- 
miſſion in the militia higher than that of a lieutenant, 
during the time he acts as ſuch, though he have ſuch 
% as the law requires for ſuch higher commiſ- 


. 


28. When any regiment or battalion ſhall be embodied, 
and during the time they ſhall continue embodied, the 
colonel, or where there is no colonel the commanding 
officer, ſhall appoint an agent; and take ſecurity from 
ſuch agent; and ſueh colonel or commanding officer re- 
ſpectively ſhall be liable to make good all deficiencies on 
account of the pay, cloathing, or publick ſtock. 2 G. z. 


4. 20. /. 119. 


I. Number of men to be raiſed in the ſeveral counties. 


1. By the 2 G. 3. c. 20. F 41. the number of private 
men to be raiſed (excluſive of the places herein after ex- 
cepted) ſhall be as follows : 


For the county of Bedford — 


— 400 
Berks — | — ä — So 
Bucks 560 
Cambridge — 480 
Cheſter, with the city and county of the city of 
Chbeſter — 560 
Cornwall — m — — 640 

Cumberland — —— — 320 
Derbj — — — 560 
Devon, with the city and county of the city of 

Exeter 1600 
Dorſet, with the iſland of Purbeck, and the town 

and county of the town of Poole 649 
Durham —— — 400 
Eſſex 969 
Glouceſter, with the city and county of the city of 

Briſtol — — 960 

Hereford | — — A480 
Hertford — 560 
Huntingdon 320 
Kent, with the city and county of the city of 

Canterbury — g9bo 
Lancaſter — Y00 
Leiceſter — — 560 
Lincoln, with the city and county of the city of 

Lincoln 8 1200 

| _ Middleſex 


1 


? 


889898 


Militta (New). 
Middleſex (excluſive of the tower hamlets) 


Monmouth 
Norfolk, with the city and * of the city of 


1h 


— 1600 
240 


960 


Norwich — 
Northampton | — 640 
Northumberland, with the town and county of he | 
town of Newcaſtle, and town of Berwick — 560 
Nottingham, with the town and an of the town 85 
of Nottingham — 480 
Oxford = 560 
Rutland — — 120 
Salop — 640 
Somerſet — 840 
Southampton, with the town and county of the 
town of Southampton _ — 960 
Stafford, with the city and county of the city of 
Litchfield 560 
Suffolk — 960 
Surrey — — $800 
Suſſex — ( ſ c 800 
Warwick, with the city and county of the eity of 
Coventry — — 640 
Weſtmorland | | 240 
Worceſter, with the city and county of the city of 
Worceſter — 560 
Wilts — — gg 
York, Weſt Riding, with the city and, county of _ 
the city of Lor — 1240 
—— North Riding — 720 
——- Eaſt Riding, with the town and county of the 
town of Kingſton — — 400 
Angleſea — 80 
Brecknock — — — 160 
Cardigan — — — 120 
Caermarthen —— — 200 
Caernarvon — — 80 
Denbigh — — 280 
Flint — — — 120 
Glamorgan — — 30 
Merioneth — — fo 
Montgomery — — 240 
Pembroke | —— cm 1 60 
Radnor — — — 120 


Total 30, 740 
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Militia (New). 

2. His majeſty's lieutenant ſhall tranſmit to the privy 
council, from time to time, a true ſtate of the numbers 
of perſons fit to ſerve in the militia for the county or 
place of which he is lieutenant; and after all the ſaid 
numbers ſhall be fo tranſmitfed to the privy council, the 
ſaid council ſhall fix and ſettle, as near as may be, the 
number of private militia men, who ſhall for the future 
ſerve for each county, riding, or place, within that part 
of Great Britain aforeſaid, by the proportion which the 
numbers returned for 2 5 county, riding, or place bear 
to the whole number of private militia men directed to be 
raiſed within that part of Great Britain aforeſaid ; and 


forthwith tranſmit accounts of the numbers ſo pond and 


ſettled to all his majeſty's lieutenants of the ſeveral coun- 
ties and places reſpectively, 

And where the number of private militia men ſo fixed 
and ſettled as aforeſaid, ſhall be reſpectively greater than 


the number of private militia men, who ſhall have bcen 


by virtue of this act appointed to ſerve for any county, 
riding, or place; in ſuch caſe, his majeſty” s lieutenant 
together with two deputy lieutenants, or in the abſence 
of his majeſty's lieutenant, three deputy lieutenants, ſhall 
at a meeting to be held for that purpoſe, appoint what 
number of private militia men ſhall ſerve for each reſpec- 


tive hundred, rape, lathe, wapentake, or other diviſion, 


within the county, riding, or place, to which they be— 
long; and the additional number of private militia, men 
to make up the whole number ſo fixed and ſettled as afore- 
ſaid, ſhall be provided or choſen, and ſworn and inrolled, 
in like manner as all other private militia men. And 
where the number of private militia men ſo fixed and 
iettled as aforeſaid, ſhall be reſpectively leſs than the 
number of private militia men, who ſhall be by virtue of 
this act appointed to ſerve for any county, riding, or 
place; in juch caſe, his majeſty's lieutenant, together 
with two deputy lieutenants, and on the death or removal, 
or in the ablence of his majelty's leutenant, three deputy 
heutenants, ſhall at a general meeting to be held for that 
purpoſe, diſcharge by lot proportionably out of each re- 
ſpective hundred, rape, Jathe, wapentake, or other divi- 
ſton, ſo many private militia men as ſhall exceed the 
number ſo fixcd and ſettled as aforeſaid, 2 G. 3. C. 20. 


J. 74, 96. 


III. uing 


ing 


Militia (New). 
II. Ijuing precepts to return lifts. 
1. Where the militia has been, or ſhall! be raiſed, there 
ſhall be a general meeting yearly on the laſt Tuefday in 
May, or the laſt Tueſday in October. 2 GC. 3. c. 20, 


1 if there ſhall happen to be no meeting on ſuch 
day, his majeſty's lieutenant, together with two deputy 


lieutenants, and on the death or removal or in the ab- 


ſence of his majeſty's lieutenant three deputy lieutenants, 
when and as often as they ſhall find neceſſary, may ſum- 
mon or cauſe to be ſummoned a general meeting, on. a day 


to be fixed by. ſuch ſummons; of which day and place, 


| notice ſhall be given in the London Gazette, and alſo in 
| any weekly paper uſually circulated in ſuch county, four- 


158 


A general meet - 
ing to be had. 


teen days at leaſt before the holding of ſuch meeting. 


. 3. % %% | | 


Note, generally, that the general meetings are to con- 


fiſt of the lieutenant, together with two deputy lieu- 


| tenants; or, on the death, or removal, or in the abſence 
| of the lieutenant, of three deputy lieutenants. 


But within the ſmaller counties, to wit, of Cumberland, 


| Huntingdon, Monmouth, IV:/tmorland, Rutland, and all the 
| counties in Wales, two deputy lieutenants with one juſ- 
| tice, or one deputy lieutenant with two juſtices, may 


exerciſe all the powers conferred by this act on three 
deputy lieutenants in other places. /. gr. 
2. At which general meeting, they ſhall appoint the 


times and places for holding four or more ſubdiviſion” 


meetings in each year; which ſubdiviſion meetings they 


may change or alter at any time, at any general meeting 


to be held after reaſonable notice thereof given. 2 G. 3. 


| G20. ,. 57, 6 


Subdiviſion 
meetings to be 
appointed, 


Alfo for the purpoſe of filling up any vacancy or va- 


cancies, occaſioned by death or otherwife; the deputy 
lieutenants and juſtices as aforeſaid may appoint a ſubdi- 
viſion meeting for filling up ſuch vacancy or vacancies, 


giving ſeven days notice thereof. 2 G. 3. c. 20. f. 60, # 


Note, The ſubdiviſion meetings are to conſiſt of three 
depuiy lieutenants, or two deputy lieutenants together 


with one juſtice, or one deputy lieutenant together with 


two juſtices, 


Except that where the militia is on actual ſervice; in 


Which caſe two deputy lieutenants, or one deputy lieu- 


| fenant and one juſtice, may exerciſe all the powers con- 


2 ferred 


1 


— 


tiven of ſubdi- 
viſion meetings. 
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Militia (New). 
ferred by the 2 G. 3. c. 20. on three deputy lieutenants, 
or two deputy lieutenants with one juſtice, or one deput 
lieutenant with two juſtices, and may adjourn themſelves 
from time to time as they ſhall ſee proper. 18 G, 3. 
c. 59. /. 11. | | | 

And whereas by the ſaid act of 2 G. 3. c. 20. four ſub. 
diviſion meetings ſhall, on the laſt Tueſday in May, or the 
laſt Tueſday in Oclober, be appointed for the purpoſes of 
the ſaid act, and ſeveral directions, proviſions, and penal- 
ties are contained in the ſaid act, reſpecting the balloting, 
inrolling, and providing ſubſtitutes, and for other purpoſes, 
to be done at ſuch four ſubdiviſion meetings; and whereas 
ſubdiviſion meetings are likewiſe by the faid act directed 
to be held, upon ſeven days notice being given, for filling 
up vacancies, and for other purpoſes therein mentioned; 
but doubts have ariſen, whether the ſeveral powers, pro- 
viſions, and penalties in the ſaid act contained, can ex- 
tend to inforce the orders made at any other ſubdiviſion 
meeting than at the four that may be appointed by the 
general meetings on the laſt Tueſday in May, or on the laſt 
Tueſday in October: It is therefore enacted, that in all 
caſes where ballots are directed to be taken by any of the 
laws relating to the militia, every perſon choſen purſuant 
to the ſaid acts, at any ſubdiviſion meeting thereby ap- 
pointed, ſhall be inrolled, and every ſubſtitute provided 
ſhall ſubſcribe his conſent to ſerve, and ſhall ſerve for 
three years, and be liable and ſubject to all the ſeveral 
directions, proviſions, and penalties in the ſaid herein 
before recited act of 2 G. 3. or in any other act relating 
to the militia of this kingdom. 19 C. 3. c. 72. /. 20. 

3. After the appointment of any ſubdivition meeting, 
the clerk of ſuch meeting ſhall give reaſonable notice in 
writing, of the time and place appointed for the ſame, to 
every e lieutenant and juſtice reſident within the 
ſaid ſubdiviſion; and alſo to the commanding officer of 
the regiment, if on actual ſervice, or, if not on actual 
ſervice, to the colonel] thereof, an account of the days 
fixed for receiving liſts, and for balloting, and ſwearing 
in the men; and ſhall, as ſoon as the men are ſworn in, 
likewiſe tranſmit to the commanding officer or colonel 
as aforeſaid, a liſt, ſpecifying the names, trades and 
uſual places of abode, of ſuch men as are ſworn, and, it 
ſubſtitutes, the names, trades, and places of abode, of 
the principals in the room of whom they were ſworn. 


19 G. 3. c. 72. 19. 


But 


ants, 
puty 


elves 


9 


7. 3. 


ſub. 
r the 
es of 
>nal- 
ung, 
ves, 
ereas 
ected 
[ling 
ned ; 
pro- 
ex- 
iſion 
the 
e laſt 
1 all 
Fe the 
ſuant 
ap- 
/ided 
e for 
veral 
erein 
ating 
ö. 

ting, 
ce in 
e, to 
1 the 
er of 
Ctual 
days 
aring 
n in, 
lonel 
and 
1d, if 
e, of 
vorn. 


But 


peal will be afterwards received. 


Militia (New). 
But notwithſtanding the appointment of ſubdiviſion 
meetings, it ſhall be lawful for any deputy lieutenant, or 


juſtice, 'to act in any and every ſubdiviſion within the 


county, riding or place. 2G. 3. c. 20. / 89. 9 5 

4. If there ſhall not appear at any ſabdiviſion meeting, 
2 ſufficient number of deputy lieutenants and juſtices to 
act; the clerk ſhall by notice given in writing to all the 
deputy lieutenants within ſuch ſubdiviſion, or left at 
their reſpective places of abode, appoint another meeting 
to be held within 14 days, at the ſame place where ſuch 
meeting had been before appointed to be held, giving at 


leaſt five days notice thereof. 2 G. 3. c. 20. /. 92. 
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Sufficient num- 
ber not appears 


ing to act. 


And if a ſufficient number ſhall not attend at a general 
meeting, two deputy lieutenants or one deputy lieutenant 


attending at ſuch meeting may adjourn to any other time 


| or place ; and if no deputy lieutenant ſhall attend, the clerk 


of the general meeting, or his deputy there attending, 
may adjourn in like manner. /. 2 


3. At the ſaid firſt general meeting, they ſhall iſſue (A): 


iſſued for re- 


their orders to the chief conſtable, and where there is no 
chief conſtable, to ſome other officer of the ſeveral hun- 


Precepts tobe 


turning liſts. 


dreds, rapes, laths, wapentakes, or other diviſions, to 


require by orders under their hands the conſtable or other 
ſuch officer, of each pariſh, tithing or place, to return to 
the deputy lieutenants within the ſubdiviſions, at the 
place and on the day appointed at the ſaid firſt general 


meeting, fair and true lifts in writing, of the names of 


all the men uſually and at that time dwelling within 
their reſpective pariſhes, tithings and places, between 
the ages of 18 and 45 years, diſtinguiſhing their re- 
ſpective ranks and occupations ; and which of the per- 
ſons ſo returned labour under any infirmities, incapacitat- 
ing them from ſerving ; having firſt affixed a true copy of 


ſuch lift on the door of the church or chapel, and if 


any place have no church or chapel, then on the door 
of the church or chapel of ſome pariſh or place thereto 
adjoining, on ſome Sunday morning before they ſhall 
make ſuch return, which Sunday ſhall be three days 


at the leaſt before the ſaid meeting; and alſo notice in 


writing, at the bottom of ſuch liſt, of the day and place 
of ſuch meeting, and that all perſons whe ſhall think 
themſelves aggrieved, may then appeal, and that no ap- 
46. 3. c. a0, . 


4. Where the true names of ſuch perſons cannot be 
procured, the common appellation of ſuch perſons ſhall 
be ſufficient. And if any perſon ſhall refuſe to tell his 
chriſtian and ſurnane, or the chriſtian and ſurname of 

1 any 


Perſons refuſing 


to tell their 
names, 
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Militia (New). 


any man lodging or reſiding within his houſe, to any 
conſtable or other officer authoriſed by this act to demand 
the ſame, he ſhall forfeit 101. 2 G. 3. c. 20. / 42, 72. 

5. Provided, that no peer of this realm, nor any per- 
ſon who ſhall ſerve as a commiſſion officer in his majelty's 
other forces, or in any of his caſtles or forts ; nor any 


non-commilſſion officer, or private man ſerving in any of 


his majeſty's other forces; nor any commiſſion officer 


ſerving, or who has ſerved, four years in the militia, 
nor any perſon being a member of either of the univer. 
ſities; nor any clergyman ; nor any licenſed teacher of any ſe. 
parate congregation ; nor any conſtable, or other ſuch peace 
officer; nor any articled clerk, apprentice, ſeaman or 
ſeafaring man; nor any perſon muſtering and doing duty 
in any of his majeſty's dock yards; nor any perſon free 
of the company of watermen of the river Thames ; nor any 
perſon employed and muſtered at the Tower of London, 
Woolwich warren, the ſeveral gun-wharfs at Portſmouth, 
Chatham, Sheerneſs, and Plymouth, or at the powder 
mills, magazines, or ſtorehouſes under the direction of 
the board of ordnance; nor any poor man who has three 
children born in wedlock ; thall be compelled to ferve 
perſonally, or to provide a ſubſtitutc, 2 G. 3. c. 20, 
3. . 59. . 16, 7 

Licenſed teachers of any ſebarate congregation] By the 
19 G. 3. c. 44. Every perſon diſſenting from the church 
of England, in holy orders, or pretended holy orders, or 
pretending to holy orders, being a teacher or preacher 
of any congregation of diſſenting proteſtants, who ſhall, 
at the general ſeſſions of the place where he lives, take the 
oaths of allegiance, ſupremacy, and abjuration, and 
ſubſcribe the declaration againſt popery of the 30 C. 2, 
and a declaration that he is a chriſtian, and a proteſtant, 
and believes the doctrine of the old and new teſtament, 
ſhall be exempted from ſerving in the militia of this 
kingdom. —And the clerk of the peace's certificate thereof 
ſeems to be that which denominates him a /:cerjed 
teacher. : 

6. And if the deputy lieutenants and juſtices at any 
ſubſidiviſion meeting, ſhall receive information, or ſuſpect, 
that any perſon inſerted in any liſt, deſcribed as an ap- 


prentice, has been fraudulently bound in order to avoid 


ſerving ; they may inquire into ſuch binding, and ſum- 
mon witneſſes, and examine them on oath : And if ſuch 
fraud ſhall appear, they may appoint ſuch perſon ſo 


bound 
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bound apprentice, to ſerve immediately in the militia of 
the place for which "ſuch liſt was returned, if there be a 
vacancy ; if not, then on the firſt vacancy that ſhall hap- 
en therein: And the perſon to whom ſuch apprentice 
{hall be ſo bound, ſhall forfeit 101 ; which, if not forth- 
with paid, ſhall be levied by diſtreſs : half to the in- 
former, if any; and the other half, or, if there ſhall 
be no informer, then the whole, to be applied in man- 


ner hereafter mentioned. 2 G. 3. c. 20. /. 73. 


7. If any chief conſtable, conſtable, or other officer, Lit fraudulent 
ſhall refuſe or neglect to return ſuch lift, or to comply 
with ſuch orders as he ſhall receive from the lieutenant, 
deputy lieutenants, and juſtices, in purſuance of this act; 
or ſhall in making ſuch return be guilty of any fraud or 
wilful partiality z any three deputy lieutenants, or two 
deputy lieutenants with one juſtice, or one deputy lieu- 
tenant with two juſtices, may imprifon him in the com- 
mon gaol for one month, or at their diſcretion may fine 
him in any ſum not exceeding 5 1, nor under 40s, by 
diſtreſs. 2 . Þ.:.6--20- . 

And any perſon who ſhall by gratuity, gift, or re- 
ward, or by promiſe thereof, or of any indemnification, 
or by menaces, endeavour to prevail on any conſtable or 
other officer to make a faiſe return, or to eraſe or leave 
out the name of any perſon who ought to be returned ; 
he ſhall forfeit 50 l, to him who ſhall ſue. /. 72. 

8. If the liſt of any pariſh or place ſhall be loſt or Lia loſt. 
deſtroyed; the deputy lieutenants and juſtices, in their 
ſubdiviſions, may cauſe a new lift to be made and re- 
turned to them at their next ſubdiviſion meeting, in like 
manner as the former was. 2 G. 3. c. 20. /. 58. 

9. At the ſaid firſt meeting, ſhall be appointed alſo, second gene- 
the time and place of a ſecond general meeting, for pro- meeting ap- 
portioning the number in the ſeveral hundreds or other e. 


large diviſions. 2 C. 3. c. 20. f. 42. 


II. Return and ſetiling of the lifts. 


1. On the day and at the place appointed for the firſt 138 to be te- 
ſubdiviſion meeting as aforeſaid, for the return of the turned upon 
lis, the conſtables or other officers reſpectively ſhall MY 
attend, and verify their return upon oath. 2 C. 3. c. 

. 
2. And the deputy lieutenants and juſtices, fo aſſem- appeals to be 


bled in their ſubdiviſions, ſhall (after hearing any perſon heard, and I ſts 
| | . who amendeds 
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who ſhall think himſelf aggrieved, by having his name 
inſerted, or by any others being omitted) direct ſuch liſt; 
to be amended as the caſe ſhall require; and alſo the 
names of all perſons by this act excepted, to be ſtruck 
out of the ſaid liſts. 2 G. 3. c. 20. .. 42. 

3. A perſon having more than one place of reſidence, 
ſhall be deemed to reſide only, and ſhall ſerve, within the 
county or place, where his name ſhall have been firſt in- 
ſerted in a liſt, and returned; and the clerk to the ſub. 
diviſion meeting to which ſuch liſt ſhall be returned, 
ſhall on requeſt grant a certificate gratis, that ſuch per. 
ſon's name was inſerted in ſuch liſt, ſpecifying the 
times when ſuch liſt, was made and returned. 2 G. 3. 


c. 20. /. 94. 


Caſe where a 
perſon hath twe 
places of abode, 


Time appointed 4. And at the ſaid firſt ſubdiviſion meeting they ſhall , 


for a ſecond ſob- appoint a time and place for the ſecond meeting within 
avikon meetine: the ſubdiviſions ; for proportioning the numbers in the 
ſeveral parithes and townſhips, after they ſhall have been 
firſt proportioned, at the ſecond general meeting, in the 
hundreds, rapes, and other large divifions. 2 G. 3. c. 20, 

44. * | 
Liſts to be re- / 5. For which purpoſe, they ſhall alſo, at the ſaid firft 
rurned to the ſubdiviſion meeting, return to the ſecond general meeting, 
. all the liſts of the ſeveral pariſhes, tithings, and places, 


meeting. > 
2 fo amended as aforeſaid, that the men may be by them 
proportioned in the ſeveral larger diviſions as aforeſaid, 
2 G. 3. c. 20. /. 42. 
V. Proportioning the numbers in the ſeveral hundreds 
br other large diviſions. 
Numbers pro- 1. At the ſecond general meeting as aforeſaid, they 
portioned 


ee HI ſhall appoint what number of men in each reſpective 
hundreds. hundred, rape, lath, wapentake, or other diviſion, ſhall 
| | ſerve in the ſaid militia, towards raiſing the number of 
men by this act directed to be raiſed for ſuch reſpective 
county, riding, or place, in proportion to the whole 

number contained in ſuch liſts. 2 G. 3. c. 20. %. 42. 
The ſame may be 2. And if it ſhall appear at any time to the general 
altered frem meeting, that the diſtribution by them made amongſt 
eim to time. the ſeveral hundreds and other like diviſions, was either 
unequally or erroneouſly made, or, from any ſubſequent 
alteration of circumſtances, is become unequal and diſ- 
proportionable; they may make a new diſtribution in like 
manner as at firſt, 2 G. 3. c. 20. / 75. 
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| deputy lieutenants and juſtices ſhall appoint what num- 


wapentake, or other diviſion. 


think neceſſary, the lifts for two or more pariſhes, tithings, 


act of 2 G. 
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3. At the ſaid ſecond general meeting, they ſhall order Coplas to be 
. . . 6 7 t 
copies to be made of all the ſaid lifts; and ſuch copies . 


to be returned to the ſecond ſubdiviſion meetings, 2 G. 3. div fen meet- 
c. 20. . 42. | ings. . 


V. Proporticning in the ſeveral pariſhes, tithings, or 


places. 55 | 


1. At the ſecond ſubdiviſion meeting as aforeſaid, the Proportioning in 
the ſevera 


. PS pariſhes or 
der of men ſhall ſerve for each pariſh, tithing, and place; places, 


in proportion to the number appointed at the ſecond ge- 
neral meeting to ſerve for each hundred, rape, lath, 
46. . e. 20. . 42. 


2. And they may add together, whenſoever they ſhall Two or more 
pariſhes or places 


or places; and proceed upon ſuch liſts added together, e 


ſo as to make the choice of militia men by lot as equal 
and impartial as poſſible. 2 G. 3. c. 20. /. 44. | 4 
3. And they ſhall iſſue out an order (B) to the chief Notice to be 


conſtable or other officer of the reſpective hundreds or __ for ballot- 


other diviſions, requiring them to give notice to the 
conſtable or other like officer of each pariſh, tithing, or 
place, of the men appointed to ſerve for ſuch reſpective 
pariſh, tithing, or place; and of the time and place of the 


| ſubdiviſion meeting, for chuſing the men by lot. 2 C. 3. 
| c. 20. / 42. : | | 


VII. Balloting. 


1. If at any of the fubdiviſion meetings, any private Baileting, 
militia man ſhall ſhew juſt caule for his diſcharge, and | 


| being embodied ſhall likewiſe produce a regular diſcharge . 


from his commanding officer; the deputy lieutenants and 


| juſtices ſhall and may diſcharge him: And in the ſtead 


of the perſons ſo diſcharged, and alſo if there ſhall be 


any other vacancy by death or otherwiſe, they ſhall, 


after having amended the liſts in the ſame manner as is 
aforeſaid, cauſe alike number to be choſen by lot (except 

as hereafter excepted) out of the liſts of ſuch places where 

the vacancies ſhall happen. 2 G. 3. c. 20. /. 59. Fl 

2. And by the 19 G. 3. c. 72. Whereas by the faid vacancy by 

; 3. c. 20, certain powers are granted to de- vitcherge. 
puty lieutenants and juſtices to hold ſubdiviſion meet- , 

ings, and to order freſh ballots for the purpoſe of filling 


Vor. III. L. up 


\ 
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A is up vacancies, giving ſeven days notice of ſuch meetings; And if 
5 and doubts have ariſen to what cafes of vacancies ſuch thereo! 
G powers extend: It is theretore enacted, that the ſaid de. ſame | 
An puty lieutenants and juſtices ſhall, and are required, in have 7 
3 all caſes, when a regular diſcharge of any militia man who { 
= ſhall be produced to them, from any commanding officer, liable | 
5 certifying the reaſon of ſuch diſcharze, and that ſuch Pro! 

Bak reaſon renders him unfit for ſervice, to proceed to confirm ſelf ag 
mY the ſame, and alſo to cauſe the lifts to be amended, and [next | 
1 other perſons to be choſen to fill up ſuch vacancies. |. 46, 
Wk Vacancy by de- 3. And if any militia man ſhall abſcond, deſert, or uch © 
1 bertion. abſent himſelf, and not return or be taken in three months; with : 
ok then, on certificate thereof from the commanding officer indem 
any to the deputy lieutenants and juſtices of the diviſion, they Litta, | 
| i ſhall hold a ſubdiviſion meeting, and ballot another; tract 
* And if ſuch abſentee ſhall at any time return or be taken, WWW"*) | 
Wk: . he ſhall, notwithſtanding another being choſen to ſerve dais a 
3 in his room, be compelled to ſerve out the remainder of ne 
3 his time. 18 G. 3. c. 59. , 14. 470 

N Parithes may of- 4 Provided, that if the churchwardens or overſeers of he | | 

ter volunteers, any pariſh, tithing or place, or of two or more pariſhes, HE, 


without ballot- tithings or places ſo added together as aforeſaid, ſhall, Foe) 


* with the conſent of the inhabitants of the pariſh or pa- Pre 
riſhes, townſhip or townſhips, hamlet, or place, taken wa 1 
at a veſtry, or at any other meeting, for ſuch pariſh, or ot 
townſhip, hamlet or place, to be holden for that pur- 7 >. 
poſe, provide and produce any volunteer or volunteers, % 
and ſuch volunteers ſhall be approved by the ſaid deputy i 7 
lieutenants and juſtices ; they ſhall be then and there 0 l | 
ſworn in and inrolled : and only ſo many ſhall be choſen Re 


by lot, as ſhall be wanted to make up the whole number 
to ſerve for ſuch pariſh, tithing or place, or pariſhes, J. 53 
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tithings or places. 2 G. J- c. 20. /. 45. at 5 

Provided that no ſuch volunteer ſhall be admitted, who Ader 

ſnall not be five feet four inches (at leaſt) in height, and 115 4 

able and fit for ſervice. 4 G. 3. c. 17. |. 3. = 

And if ſuch churchwardens or overſeers, ſhall give by A 

to ſuch volunteers any ſum or ſums of money to ſerve (0 di 

in the militia; they may make a rate on the inhabitants, Ade 

by the rate they now uſe for the relief of the poor; which Ko 
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rate being approved by two juſtices, th> ſaid church- lace 
wardens or overſeers may collect ſuch rate, and reimburſe Bt * 
themſelves ſuch ſums as they ſhall have paid with the 

conſent of the ſaid inhabitants as aforeſaid ; and the over- 

Plus, if any, ſhall be ipplicd as part of the poor ps 
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And if any ſhall refuſe to pay ; one juſtice, on complaint 
thereof by ſuch churchwarden or overſeer, may levy the 


ſame by diſtreſs —But no balloted perſon, who ſhall 


have ſerved himſelf, or by ſubſtitute, three years, or 
who ſhall be then ſerving himſelf or by ſubſtitute, ſhall be 
liable to pay ſuch rates. id. | 

Provided always, that any perſon who ſhall think him- 
ſelf aggrieved by ſuch rate as aforeſaid, may appeal to the 


next leſſions, in like manner as againſt the poor rate, 


. 40. 5 i 1 
/ 5. It ſhall not be lawful for any perſon (other than þp,,,,, & 


163 


ſuch churchwardens and overſeers) to contract or agree inſuring. 


with any perſon, for any ſum or other conſideration, to 
indemnify or inſure any perſon liable to ſerve in the mi- 


litia, againſt ſerving therein; or in like manner to con- 
tract or agree to provide a ſubſtitute for any perſon who 
may be choſen by lot, or to pay the penalty of 101 by 
this act laid on any perſon choſen by lot, who ſhall refuſe 
or neglect to appear and take the oath and ſerve, or 
provide a ſubſtitute; and if any perſon ſhall offend herein, 
he | ſhall, for every ſuch contract or agreement forfeit 
100], half to the proſecutor, and half to the poor; and 
every ſuch contract ſhall be void. 2 E. 3. c. 20. /. 51. 
Provided, that nothing herein ſhall extend to prevent 
any perſon choſen by lot, from procuring by himſelf 


lor others, a proper perſon to ſerve as his ſubſtitute, 


52 


Provided alſo, that this ſhall not extend to prevent 
| perſons of the ſame pariſh or place, or of two or more 
added together, from entering into ſubſcriptions amongft 


themſelves, for paying jointly for ſubſtitutes to be pro- 
vided for ſuch of the ſubſcribers on whom the lot may fall. 


= | 
b. And the ſaid deputy lieutenants and juſtices ſhall, Meeting ap- 
at their ſaid ſubdiviſion meeting for balloting, appoint Pointed for 


another meeting to be held within three weeks in the ſame 
ſubdiviſion, for ſwearing and inrolling the men. 2 G. 3. 
20. £42. ” 


And ſhall iſtue out an order (C) to the chief conſtables, 


to direct the conſtables or other officers of each pariſh or 
place, to give notice to every man ſo choſen to appear at 
ſuch meeting; which notice ſhall be given, or left at his 


place of abode, at leaſt ſeven days before ſuch meeting, id, 


Ls 


I II. Swearing 


ſwearing 
and inrolling. 
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Proof to be 


made of notice 
tothe balloted. 


Swearing and 
trolling. 


Militia (New). 


\ 


PII. Swearing and inrolling; and therein, of ſub. 
titutes. 


1. At which ſaid meeting for ſwearing and inrolling, 
the conſtables ſhall attend; and make a return upon oath 
of the days when ſuch notice was ſerved. 2 C. 3. c. 20, 
. | | | 
7 2. And every perſon ſo choſen by lot ſhall, upon ſuch 
notice, appear at ſuch meeting, and there take the fol. 
lowing oath, to be adminiſtered by one deputy lieutenant; 
and ſhall be intolled to ſerve in the militia as a private 
militia man, for the ſpace of three years, in a roll to be 
then and there prepared for that purpoſe ; or ſhall pro. 
vide a fit perſon (to be approved by. the ſaid deputy lieu- 
tenants and juſtices as aforeſaid then met) to ſerve as his 
ſubſtitute ; which ſubſtitute ſo provided, ſhall take the 


ſaid oath, and ſign on the ſaid roll his conſent to ſerve 


as his ſubſtitute, during the ſaid term. 
42. | ; 
Which ſaid oath ſhall be as follows: „I A. B. do ſin- 
„ cerely promiſe and ſwear, that I will be faithful and 
© bear true allegiance to his Majeſty king George, his 
heirs and ſucceſſors; and I do ſwear, that I am a pro- 
<< teſtant, and that I will faithfully ſerve in the milita 
„ within the kingdom of Great Britain, for the defence 
«© of the ſame, during the time for which I am inrolled, 
6 unleſs I ſhall be ſooner diſcharged.” id. 
But for the purpoſes of ſwearing and inrolling, it hal 
be lawful for any one deputy lieutenant, at any place in 
the ſubdiviſion he uſually acts in, to ſwear and inroll any 
ſubſtitute to ſerve for any place within his ſubdiviſion; 
provided he produce to ſuch deputy lieutenant a certificate 
under the hands and ſeals of two other deputy lieutenants, 
or of one juſtice with one deputy lieutenant, or of two 
Juſtices acting in or reſiding near the ſame ſubdiviſion 
certifying they have ſeen and do approve of ſuch {ub- 
ſtitute as a proper perſon to ſerve in the militia : Pro. 
vided alſo, that the clerk belonging to ſuch ſubdiviſion 
ſhall and do attend with the roll, at ſuch ſwearing and 
anrolling. - 2 C. 3. c. 20. . 62. - 
(Provided always, that no fuch ſubſtitute ſhall be a. 
mitted and ſworn, who ſhall not be five feet four inches 


2 C. 3, „ 


cc 


in height, and able and fit for ſervice, 4 C. 3. . J. 


, 
ub. 


| I ing, 
| oath 
C. 20. 


ſuch 
e fol- 
mant; 
Irivate 
to be 
| pro- 
y lieu- 
as his 
ke the 
d ſerve 
c. 20. 


do ſin- 
Ful and 
ge, his 

a pro- 
militia 
defence 
rolled, 


it ſhall 
lace in 
oll any 
iviſion; 
rtificate 
enants, 
of two 
viſion, 
h ſub- 
: Prov 
diviſion 
ing and 


| be ad- 
inches 
. c. 17. 


And 


| refuſe or neglect to take the ſaid oath and ſerve in the 


- Militta (N-w). 


And no officer ſhall, during the time the regiment, 
battalion, or independent company ſhall be out of the 
county or place to which they belong, engage any per- 
| fon to ſerve in ſuch regiment, battalion, or independent 


company, unleſs ſuch perſon ſo engaged ſhall be a native 
of ſuch county. 2 G. 3. c. 20. / 56. | 
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Z. If any perſon ſo choſen by lot to ſerve in the mi- Penalty of a bat- 


litia (not being one of the people called quakers) ſhall lotted man re- 


militia, or to provide a ſubſtitute to be approved of as 
aforeſaid, who ſhall take the ſaid oath, and fign his 
conſent to ſerve as his ſubſtitute ; every perſon ſo refuſing 


or neglecting ſhall forfeit 101 (D), and at the expiration 


of three years be liable to ſerve again, or provide a ſub- 


ſtitute. Which ſaid forfeiture ſhall be applied ih the firſt 
| place, by the deputy lieutenants and juſtices as aforeſaid 


within their reſpective fubdiviſions, in providing a ſub— 
ſtitute for the perſon who ſhall have paid ſuch penalty; 
and if any part of ſuch penalty ſhall remain, after ſuch 
ſubſtitute ſhall be provided, the ſame ſhall be paid to the 
colone] or commanding officer, and be applied as part of 
the regimental ſtock. And where the goods of ſuch of- 


fender ſhall not be ſufficient to anſwer the diſtreſs, he 


ſhall be committed to the common gaol, for any time not 
exceeding three months. 2 G. 3. c. 20. /. 42, 93, 128. 

But by the 19 G. 3. c. 72. Whereas this puniſhment, 
when the militia are embodied, is by no means adequate, 
it is therefore enacted, that Whenever any perſon drawn 
by lot ſhall neglect to appear to be ſworn, or to find a 
ſubſtitute, or to pay the ſum of 10 l, or ſhall not have ſuf- 
hcient effects whereon to levy the ſame by diſtreſs, and 
be afterwards apprehended, by warrant from any deputy 
lieutenant or juſtice, inſtead of being puniſhed by com- 


mitment to the houſe of correction [to the common gael, 


it ſhould have ſaid], his name ſhall be entered on the 


rolls, and he ſhall be delivered over to ſome proper of- 


ficer of the regiment or company, and be compelled to 


ſerve for the full term of three years from the time of his 


apprehenſion, and be liable to the ſame puniſhment for 
afterwards abſconding, deſerting, or otherwiſe, as if he 


had originally attended, and been duly ſworn and in- 


rolled, + 22> 


fuſing. 


4. If any perſon ſhall receive any ſum of money for penalty of a ſub- 
the purpoſe of ſerving as a ſubſtiture, and ſhall after- ft«rute not ap- 
wards neglect to appear at the uſual meeting appointed Ps. 


for {wearing the militia men, or before ſome one deputy 
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lieutenant as aforeſaid ; he ſhall, on conviction before one 

| juſtice, or before any deputy lieutenants at their ſaid 

meeting, not only return the ſum ſo by him taken, but 

ſhall forfeit any ſum not exceeding 20 s, to be paid to 

the balloted man, or to the poor of the pariſh, at the 

diſcretion of the juſtices or deputy lieutenants : and if 

be ſhall not immediately pay the ſum ſo by him received, 

and the ſaid penalty, he ſhall be committed to the houſe 

of correction for fourteen days. 19 E. 3. c. 72. f. 11, 

Militia officers 5. If any ſerjeant, drummer, or fifer, ſerving in the 
beating up for militia, ſhall beat up for volunteers; the perfon who 
rounteers. ſhall give orders for ſo doing, ſhall, on proof of ſuch 
beating up and ſuch orders given, upon oath before one 

Juſtice, forfeit 201, half to the perſon who ſhall make 
information thereof, and the other half to be applied 

as part of the regimental ſtock; and if ſuch ſerjeant, 

drummer, or fifer, ſhall refuſe to declare upon oath be- 

fore ſuch juſtice from whom he received ſuch orders; 

ſuch juſtice may commit him to the houſe of correction, 

for any time not exceeding three months. 2 G. 3. c. 20, 


Men having a 6. All ſuch militia men, whoſe time of ſervice {tral be 


fer ved to be re- 1 . . ; | 
rye pee, Near expiring, during the time that they ſhall be abſent 


due time, when from the county or place to which they belong, ſhall be 


embodied, returned by the commanding officer to the county or place 
for which they ſcrved, ſo as that they may reach the 
ſaid county by the expiration of their term, 2G. 3. . 
20. /. 64. | | | 

Unlefs they ſhall 7. By the 18 G. 3. c. 59. When the militia are em- 

conſent to ſerve bodied, and at a diſtance from the county, riding, or 

8 8 place, to which they belong, the commanding officer 
ſhall apply to every man whoſe time ſhall be within four 
months of expiring, and who in his judgment ſhall be ft 
to ferve, and inquire if he be willing to continue his 
fervice for a further term of three years, and for what 
price; and ſhall on the firſt day of January, March, May, 
Jul), September, and November, reſpectively, or as fook 
after as conveniently may be, tranſmit to the clerk of the 
general meetings a liſt of all ſuch as he ſhall find willing 
to ſerve again, and for what price; which lift ſhall be 
ſigned by ſuch militia men ſo conſenting, and be made in 
the following form ; : | 


Name 


1 


r 


[ Engages to | 5 


2 
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And ſuch ſignature ſhall be binding on the perſon "; 
ſigning as aforeſaid. And the clerk of the general. 
ings ſhall tranſmit to each clerk of the ſubdiviſion neg. 


ings, duplicates of ſuch parts of the faid liſts coin 


the names of perſons ſerving for the places within lach 
ſubdiviſions. And the clerk of each ſubdiviſion meeting 


mall forthwith give ſeven days notice for a ſubdiviſion 


— to be held; at which, the whole number, whoſe 
times ſhall expire within four months of the date of the 
ſaid liſts, ſhall be choſen by lot, or otherwiſe fupplied 
according to the ſtatutes in that behalf. And the deputy 
lieutenants or juſtices preſent at the ſubdiviſion meeting 
when the men ſo choſen ſhall attend to be ſworn and 
inrolled, ſhall acquaint each man ſo choſen for any pariſh or 
place in the ſaid ſubdiviſion, if there be any of thoſe who are 
at that time ſerving for the ſame, who are willing to con- 
tinue as ſubſtitutes, and at what price. And ſuch of the 
rſons ſo choſen as ſhall be willing to give the ſaid price, 
ſhall forthwith pay into the hands of the deputy-licute- 
nants or juſtices ſuch ſum as aforeſaid, which ſhall be by 
them remitted to the commanding officer, and by him 
paid to ſuch perſons as ſhall have engaged to ſerve as 
aforeſaid : who on the receipt thereof ſhall] be ſworn by a 
juſtice where the regiment, battalion, or independent 
company ſhall be; who ſhall certify the ſame under his 
hand and ſeal, to the commanding officer; which certi- 
ficate ſhall be valid, as if the perſon io ſworn had been 
inrolled ; and ſhall be in this form : | 


To wit. J 3 B. of the pariſh of O, in the county of D, 

hired as a ſubſtitute to ſerve in the militia fur 
E F of the pariſh of & in the county of H, came this day be- 
fore me I. K. one of his mayeſly's juſtices of the peace fir the 
county of L, and tack and ſubſcribed the follewing ob; 
videlicet, | 


J. A. B. do ſincerely promiſe and ſibear, that I ill be 
faithful and bear true ailegiance to his majeſty king George, 
his heirs and ſucceſſors ; and 1 de fivear that I am a pri- 
teftant, and that I will faithfully ſerve in the militia with 
the kingdom of Great Britain for ibe defence of the fame, 
during the time which I am {9 certified for, unleſs I am ſoon! 
diſcharged : | 


Se help me Gd, 
And 


=p wo 


/D, 
a fur 
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1 pro- 
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74. 
And 


SY 
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And by the 20 G. 3. c. 72. the ſame powers, direc- 
tions, and proviſions given by the aforeſaid act, with re- 
ſpe& to the balloting for proper man to ſerve in lieu of 
others, four months previous to the expiration of their 
time, when embodied and at a diſtance from home, ſhall 
be continued and given to proceed to ballot for ſuch other 
men, and to execute the powers neceſſary thereto, at any 
time within four months previous to the expiration of 
their time, when the regiment, battalion, or company 
ſhall be within the county, riding, or place to which 
it belongs, or in any other county, riding, or place : 
and further, the commanding officer ſhall have power to 
diſcharge ſuch number of men, whoſe times of ſervice 
are within the time of expiration aforeſaid, and to 
receive ſuch other men, in lieu thereof, as ſhall be fo 
balloted, or inrolled and ſworn in as balloted men or ſub- 
ſtitutes, at any time within the term fo allowed, whether 
the regiment ſhall be within the county, or abſent from 
home in any other part of the kingdom; and the time of 
the ſervice of ſuch men ſo received, ſworn in, and -inroll- 
ed, ſhall commence at any time within the term allowed 
as aforeſaid, or at the end thereof. / 21. 

8. By the 26. | 
changes the place of his abode from one pariſh or place, 
to another pariſh or place, the militia whereof ſhall ſerve 
in the ſame regiment or battalion, continue to ſerve in 
ſuch regiment or battalion for the place from whence he 
removed, and ſhall not occaſion a vacancy for ſuch pariſh 
or place, but ſhall be trained, exerciſed, and paid by the 
officer of the company to which the militia of ſuch pariſh 
to which he removed ſhall belong ; and every militia man, 
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3. c. 20. Every militia man ſhall, if he Militia man 
changing his 


place of abode. 


who ſhall change the place of his abode from one county. 


to another county, or from one pariſh or place to another 


pariſh or place, the militia whereof ſhall ſerve in differ- 


ent regiments or battalions; ſuch perſon ſhall ſerve, 
upon the firſt vacancy, in ſuch regiment or battalion 
until his ſervice be compleated. And he ſhall before 


be change the place of his abode, give notice thereof 


to three deputy lieutenants, or two deputy lieutenants 
together with one juſtice, or one deputy lieutenant to- 
gether with two juſtices, at ſome ſubdiviſion meet- 
ing, or to one deputy lieutenant; who ſhall give to 
him a certificate of the time he ſhall have ſerved from his 
inrollment; and if ſuch certificate ſhall have been given 
by one deputy licutenant only, he ſhall certify the ſame to 
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the next meeting within the ſubdiviſion ; and ſuch militia 
man ſhall produce the ſaid certificate to the deputy lieu. 
tenants and juſtices, at the next meeting for the. ſubdiyi. 
ſion wherein he ſhall then dwell, or to one deputy lieu- 
tenant reſiding near, who ſhall certify the ſame to the next 
ſubdiviſion meeting. And if any militia man, ſo chang. 
ing his place of abode, ſhall not give notice, and produce 
his certificate as aforefaid ; he ſhall, on conviction upon 
oath before one juſtice, forfeit 20s; and if he ſhall not 
immediately pay the ſame, it ſhall be levied by diſtreſs, 
and for want of ſufficient diſtreſs, he ſhall be committed 
to the houſe of correction for any time not exceeding one 
month. And the clerk to the ſubdiviſion meeting ſhall, 
upon notice given by any militia man of changing the 
place of his abode, and of a certificate granted him as 
aforeſaid, forthwith give notice thereof to the clerk of the 
meeting for the ſubdiviſion to which the pariſh or place 
where he then reſides ſhall belong. /. 67, 68. 

But by the 18 G. 3 c. 59. Every perſon choſen by lot 
to ſerve in the militia ſhall be compellable to ſerve, not- 
withſtanding he may have changed his place of abode, 
J. 22. | - 


9. If any perſon intolled and ſerving in the milit;a 


ſerve in the mi- ſhall offer himſelf to ſerve and be inrolled as a ſubſtitute 


litia elſewhere. 
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in any other regiment or battalion of militia; he ſhall, 
on proof upon oath before one juitice, forfeit 101, to the 
informer, to be levied by diſtreſs; and for want of ſufh- 
cient diſtreſs, the juſtice ſhall commit him to the com- 
mon gaol fur any time not exceeding three months. 96. 
.. 3 

And whereas doubts have been conceived whether any 
militia man who hath been inrolled in a different hun- 
dred, rape, wapentake, diviſion, or place, of the ſame 
county from that in which he is bound to ſerve for him- 
ſelf, or as a ſubſtitute, could be compelled to ſerve as ſuch 
within the proviſions of the acts now in force for railing 
the militia ; it is declared and enacted, that fuch inroll- 
ment is legal and valid, and that every man who hath 
taken the oath and ſubſcribed the county toll in the pre- 
ſence of one deputy hieutenant and of the clerk ot the 
general meetings (or his deputy), ſhall be deemed a mili- 
tia man in like manner as if three deputy licutenants 
had been pieſent at the intvilment, 11 G. 3. . 32. 


J. 25. 


10. By 
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10. By the 5 G. 3. c. 36. If any perſon, ſworn and in- Ialiſing inte the 
rolled in the militia, ſhall inliſt in his majeſty's other regulars. 


forces ; the overſeer of the poor of the'place for which he 
ſerves, ſhall, as ſoon as it comes to his knowledge, ac- 


quaint the adjutant therewith ; who ſhall forthwith ap- 


ply to a juſtice of the peace for the place for which ſuch 
perſon is inrolled, to iſſue his warrant to apprehend ſuch 
militia man; and ſuch adjutant may ſend the ſerjeant and 
drummers to ſearch for and apprehend him by virtue of 
ſuch warrant: And any juſtice for any county or place 
where fuch militia man ſhall or may be found, ſhall in- 
dorſe the ſaid warrant (on application made to him for 
that purpoſe) and cauſe the ſaid militia man to be appre- 
hended and brought before him, or ſome other juſtice for 
the county or place where ſuch militia man ſhall be ap- 
prehended : And if it ſhall appear upon oath to ſuch juſ- 
tice, that the ſaid perſon was inrolled to ſerve in the mi- 


litia, at the time of his inliſting into his majeſty's other 


forces, and did not acquaint the officer inliſting him there- 
with ; ſuch juſtice ſhall commit him to the houſe of cor- 
rection of the place where he ſhall be ſo apprehended, 
there to be keptto hard labour not exceeding three months. 


And by the 7 G. 3. c. 17. If any officer, ſerjeant, or 


other perſon recruiting for men to inliſt and ſerve in his 


majeſty's other forces, ſhall wilfully and knowingly inliſt 
any perſon, who at the time of ſuch inliſting ſhall be in- 
rolled and engaged to ſerve in the militia z every ſuch 
inliſting ſhall be deemed null and void. And if any 
militia man ſhall deny to ſuch recruiting officer. or other 
perſon, that he is at the time of his offering to inliſt a 


militia man then aQually inrolled and engaged to ſerve ._. 


(which the ſaid officer or other perſon is hereby re- 
quired to aſk any man offering to inliſt), and ſhall 
inliſt in his majeſty's other forces; he ſhall, on con- 
viction on the oath of one witneſs before one juſtice 
for the place where ſuch perſon was inrolled to ſerve 
in the militia, be committed to the common gaol of 
ſuch place for any time not exceeding ſix months, over 
and above any penalty or puniſhment to which he ſhall 
Le otherwiſe liable by law ; and from the day on which 
his engagement to ſerve in the militia ſhall end, and 
not ſooner, ſhall belong to the corps of his majeſty's 
ether folces into which he ſhall have been fo inliſted. 
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Soldier in the TI. If any perſon ſerving in the regular forces 
regulars cftering ſhall offer himſelf to ſerve and be inrolled as a ſub- 
1 me itute in the militia ; he ſhall, on proof upon oath before 
one juſtice, forfeit 101, to the informer, to be levied by 
diſtreſs ; for want of ſufficient diſtreſs, the juſtice ſhall 
commit him to the common gaol for any time not exceed- 
ing three months. 9 G. 3. c. 42. /. 48. 
Servant ſerving 12. If any ſervant, hired by the year or otherwiſe, 
in the militia ſha]] ſerve in the militia ; it ſhall be lawful for one juſ- 
to be paid Bis tice, on complaint upon oath by ſuch ſervant, to order ſo 
wages. 9 
much of his wages as ſhall appear to ſuch juſtice to be 


due, to be immediately paid him by his maſter or em- 


ployer, in proportion to the ſervice he has performed ; and 
ſhall proceed therein as is directed by the ſtatute of 20 G. 
2. c. 29. 2 G. 3. c. 20. f. 50. | 

Subſtitute not 13. Provided always, that no militia man, having ſerved 

diſcharged from as a ſubſtitute, ſhall by ſuch ſervice be excuſed from 
ſerving 384» ſerving for himſelf, when he ſhall be choſen by lot. 2 

| G. 3. C. 20. A. 69. 

Principal dif- 14. But no perſon, having ſerved perſonally or by ſub. 
charged,  ftitute three years in the militia, ſhall be obliged to ſerve 

again, until by rotation it comes to his turn. 2 G. 3. 
ob 20 j- 78, | 

And when any ſubſtitute ſhall, after having been ap- 
proved as aforeſaid, before the expiration of the term for 
which he was to ſerve, die, or be appointed a ſerjeant, 
or be legally diſcharged ; the perſon for whom he ſerved 
ſhall not be obliged to ſerve himſelf, or to find another; 
but ſuch vacancy ſhall be filled up, as in cafe of vacan- 
cies occaſioned by the death or diſcharge of perſons ſerving 
for themſelves. /. 61. 

- Copies of the 15. Note, After every ſubdiviſion meeting, the clerk 
rolls to be tranſ- of the ſaid meeting ſhall, within fourteen days after each 
mitted to the . . , . „ 1 
eee meeting, tranſmit to his majeſty's lieutenant fair and true 

copies of the rolls ſigned at the ſaid meetings. 2 GE. 3. 


c. 20. /. 70. | 


IX, Forming the militia into regiments and companies. 


Tato regimeats, 1. Within one month after the rolls are ſo returned from 
the deputy lieutenants and juſtices as aforeſaid (to the ſecond 
general meeting), there ſhall be a third general meeting ; at 

which they ſhall form and order the militia into regiments; 
conſiſting, where the number of militia men will admit the 
ſame, 
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ſame, of twelve, but in no caſe of leſs than eight companies, 


of 80 men at the moſt, and 60 men at the leaſt, of per- 
ſons living as near to each other as conveniently can be; 
and ſhall poſt to each company proper officers commiſſioned 
and qualified as aforeſaid ; that is to ſay, the field offi- 


cers of a regiment ſhall be one colonel, one lieutenant 
colonel, and one major; and where the number of private 
men ſhall amount to five companies, or to any number 
under eight companies, ſuch militia ſhall be formed into 
a battalion, with one lieutenant colonel, and one major, 
and no other field officer; and where the number of private 
men {hall amount to three companies, or to any num- 
ber under five companies, ſuch militia ſhall be form- 
ed into a battalion with one lieutenant colonel or major, 
and no other field officer: And in each regiment or hat- 


talion of militia a number of captains, lieutenants, and 


enſigns, equal to the number of companies in ſuch regi- 
ment or battalion (grenadier companies excepted, where- 


ia there ſhall be one captain and two lieutenants). 2 G. 3. 
c. 20. /. 95, 96. | 


But by the 18 G. 3. c. 59. Where a battalion is com- 
manded by a licutenant colonel, who ſhall have been 


commandant of the ſame for five years or longer, the lord 


lieutenant, with the conſent of his majeſty, may give to 
ſuch lieutenant colonel commandant a commiſſion of co- 
lonel. /. 6. | 

And in all counties where the number of men are ſuf- 
ficient, to form four companies, but not ſufficient to form 
a regiment, his majeſty's lieutenant may appoint two 
perſons legally qualified to ſerve without pay as field of- 
ficers in ſuch battalion, with the ſame rank as if the 
number were ſufficient to form a regiment. /. 21. 
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2. Where the number ſhall not be ſufficient to form a Independent 
regiment or battalion ; they ſhall be formed into inde- companies. 


pendent companies, each company to conſiſt of 80 private 


men at the moſt, and 60 private men at the leaſt, with 


one captain, one lieutenant, and one enſign, to each 
company: And his majeſty may join together any num- 
ber of ſuch independent companies, and therewith form a 
battalion, or incorporate them with any regiment or bat- 
talion, but ſo as the number of companies in ſuch regi- 
ment or battalion do not exceed, or fall ſhort of, the 
number of companies of which a regiment or battalion is 

herein before allowed to conſiſt. 2 G. 3. c. 20. f. 97. 
And by the 18 G. 3. c. 59. In all counties where the 
number of men is ſufficient to form two companies only, 
the 
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the eldeſt captain ſhall rank as major, but ſhall only be 


intitled to the pay of captain: and no clerk ſhall be al- 
lowed where the number of men is ſufficient to form only 
one or two companies, but the receiver general ſhall pay 
the money neceſſary for ſuch number of men to the com- 
manding officer of ſuch company or companies, who ſhall 
account with him for the ſame. /. 3. 


X. Training and exerciſe. 


At what times. 1. The militia ſhall be trained and exerciſed in manner 
following ; that is to ſay, by regiment or battalion twice 
in a year, 14 days at each time, or once in a year, for 28 
days together, as ſhall be directed by bis majeſty's lieu- 
tenant and two deputy lieutenants, and on the death or 
removal or in the abſence of his majeſty's lieutenant, by 
three deputy lieutenants, at ſuch time and place, as ſhall 


be leaft inconvenient to the public, to be by them ap- 


pointed at a general meeting: And during ſuch time, all 
the proviſions in any act for puniſhing mutiny and deſer- 
tion and for the better payment of the army and their 
quarters, ſhall extend to and take place in reſpec of the 
officers and private men of every regiment or battalion ; 
but not to extend to life or limb. 2 G. 3. c. 20. . 99. 
Notice of the 2. And notice of the time and place ſhall be ſent by 
time and place. the clerk of the general meeting to the chief conſtables, 


with directions to forward the ſame to the conſtables or 


other officers of the ſeveral pariſhes or places; who ſhall 
caule ſuch notice to be fixed on the doors of their churches 
or chapels reſpectively; or if any place being extra- 


parochial, ſhall have no church or chapel belonging ta 


it, on the door of the church or chapel of ſome pariſh or 

place thereto adjoining. 2 G. 3. c. 20. f. 103. 
Due attendance 3. And all ſuch militia men ſhall duly attend, at the 
there, times and places of exerciſe ſo to be appointed. 2 G. 3. 

J onus 

Penalty of not 4. And if any militia man (not labouring under any 
"4 de- infirmity incapacitating him) ſhall not appear; he may 
1 be apprehended, without any previous ſummons, by war- 
rant from. one juſtice of the ſame county or place, or of 
any other county or place within which ſuch offender 
ſhall be found, on oath made before ſuch juſtice, that 
ſuch militia man did not appear at the time and place 
aforeſaid, and on producing alſo to the juſtice a certificate 


ſigned by the clerk: of the ſubdivifion meeting, that it ap- 
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pears to him by the roll in his cuſtody, that the ſaid de- 
faulter is, or at the tme of the offence committed was a 


militia man for the county wherein he ought to have ap- 


peared as aforeſaid, mentioning in ſuch certificate the 
date of his inrollment; and upon proof on oath made 
before the ſaid juſtice of the handwriting of the ſaid clerk : 
And if any militia man ſo apprehended as aforeſaid, ſhall 
not prove to the ſatisfaction of the ſaid juſtice, that he 
did at the time appointed for ſuch appearance labour un- 
der ſome infirmity ineapacitating him; or that he had 
then changed his place of abode and removed upon notice 
and certificate as is above directed, into the ſubdiviſion 
wherein he ſhall be dwelling at the time of his being ſo 
apprehended; or that he, at the time of ſuch default of 
appearance, was inrolled alſo to ſerve in the militia of 
ſome other county or place, and hath thereby forfeited 
and paid the penalty of 101, inflicted for that offence by 
the 4 G. 3. c. 17; he the ſaid defaulter (not making ſa- 
tisfactory proof as aforeſaid of one or other of the ſaid 
three cauſes of excuſe) ſhall ſtand immediately convicted 
by the ſaid juſtice before whom he ſhall be brought (whe- 
ther the ſaid juſtice be of the ſame or of ſome other county 
or place); and the ſaid juſtice ſhall then require and de- 
mand of him the immediate payment of the -penalty of 
201; and on refuſal or neglect to pay the ſame into the 
hands of the ſaid juſtice, or of ſuch perſon as he ſhall 
then direct, for the uſe of the regiment or battalion where- 
in ſuch defaulter was inrolled, to ſerve as part of the 
common ſtock of ſuch regiment or battalion, the ſaid 
juſtice ſhall commit him to the common gaol of the coun- 
ty or place where he ſhall be ſo convicted, there to re- 
main without bail or mainprize for ſix months, or until 
he ſhall have paid the ſaid penalty of 201. 2 G. 3. c. 20, 
flo. 3 8 | | 
And if any militia man, having joined the corps, ſhall 
deſert during the time of annual exerciſe, and not be ap- 
prehended during the time of ſuch exerciſe ; he ſhall in- 
cur the penalty and be ſubject to the puniſhment above 
inflicted on militia men not joining their corps, 4 G. 3. 
c.: 17. . 6. | 5 Lp | 

And one juſtice, in any county or -place where ſuch 
deſerter ſhall be found, may proceed againſt him in the 
ſame manner, and execute the like powers, as in the caſe 
of not appearing at the annual exerciſe, ' 5 G. 3. c. 34. 
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And whereas doubts have ariſen whether any principal 
or ſubſtitute who ſhall neglect to join the corps, or who 
after having joined it ſhall deſert or abſent himſelf before 
the expiration of the term for which he was iworn and. 
inrolled, can be taken up and puniſhed after the expira— 


tion of the ſaid term; it is enacted, that every principal, 


ſubſtitute, and volunteer, ſhall faithfully perform his 


three years ſervice: And if he ſhall abſcond, or deſert, 


or abſent himſelf from his duty, before the expiration of 
the time for which he was inrolled, whenever he is taker, 
he ſhall be ſubject to be puniſhed for ſuch default or de- 
ſertion, and ſhall be obliged to complete the remainder of 
his three years ſervice which was unexpired at the time of 
ſuch his default or deſertion. 18 C. 3. c. 59. / 12. 
And whereas ſeveral perſons have made a practice of 
taking money to ſerve, and have delerted, and the pecu- 
niary penalty on ſuch perſons in general cannot be levied 
for want of ſubſtance, and the alternative of ſix months 
impriſonment tends not only to corrupt their morals, but 
iS a loſs to the public as well as to their families, and allo 
a great expence to ſuch pariſh as is obliged to ſupport ſuch 
families; it is therefore enacted, that every ſubſtitute who 
ſhall deſert, whenever he ſhall be taken, over and above 
ſuch military puniſhment as ſhall be inflited on him, 
ſhall ſerve for three years to be computed from the day on 
which he was apprehended : and the commanding officer 
ſhall order notice to be given to the clerk of the ſubdivi- 
fion in' which he is engaged to ſerve, of his deſertion, and 
the time of his apprehenſion, that he may make a freſh 
entry of his name in the roll to ſerve for three years from 
that time. /. 13. - 
Provided, that no officer or private man ſhall be liable 
to any penalty or puniſhment, on account of his abſence 


during the time he ſhall be going to vote at any election 


of a member to ſerve in parliament, or returning from 
ſuch election. 2 G. 3. c. 20. /. 111. 

5. And when the militia ſhall be called out to be trained 
and exerciſed, it ſhall be lawful for a juſtice of the peace, 


being duly thereunto required by an order from his ma- 
jeſty, or from his majeſty's licutenant, or a deputy lieu- 


tenant, or from the colonel or other chief commiſſion of- 
ficer upon the place, of any regiment, company or de- 
tachment of militia, to iſſue out his warrant under his 
hand, to the chief conſtables, petty conſtables or other 
officers of the hundreds, pariſhes, tithings or places, 
from, thro', near or to which, any ſuch regiment or com- 


pany 
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pany of militia men, or any detachment thereof, ſhall be 


ordered to march, requiring them to make ſuch proviſion 
for carriages of the arms, clothes, accoutrements, powder, 
match, bullets, or other warlike materials, with able men 
to drive ſuch carriages, as is and are mentioned in the 
ſaid order; but in caſe ſuch ſufficient carriages and men 
cannot be provided within any ſuch county, riding, hun- 


dred, rape, lath, wapentake, diviſion, pariſh, tithing, or 


place; then the next juſtice ſhall, upon ſuch order as 
aforeſaid being ſhewn unto him, iſſue his warrant to the 
chief conſtables, petty conſtables, or other ſuch officers 


of the next county, riding, hundred, rape, lath, wapen- 
take, diviſion, pariſh, tithing, or place, for the purpoſes 


aforeſaid, to make up ſuch deficiency of carriages. 2 G. 3. 
6. 0. PAS | 5 | 
And ſuch lieutenant, deputy lieutenant, colonel or 


other chief commiſſion officer upon the place, who b 


virtue of the ſaid warrant from the ſaid juſtice ſhall de- 
mand ſuch carriage of ſuch officer as aforeſaid, ſhall at 
the ſame time pay down to him in hand for the uſe of 
the perſon who ſhall provide ſuch carriages and men, 
the ſum of 1 s for every mile any waggon with five horſes 
ſhall travel; and 15s for every mile any wain with fix 
oxen, or with four oxen and two horſes, ſhall travel ; 
and 9d for every mile any cart with four horſes ſhall 
travel; and fo in proportion for carriages drawn by a leſs 
number of horſes or oxen : for which the officer ſhall give 
a receipt. id. | TE | 
And ſuch chief conſtable, petty conſtable, or other of- 
ficer, ſhall order and appoint ſuch perſon or perſons hav- 
ing carriages within their reſpective diviſions, as they 
ſhall think proper, to provide and furniſh ſuch carriages 
and men according to ſuch warrant; which perſons ſs 
ordered ſhall provide and furniſh the ſame accordingly, 
for one day's journey and no more. id. | 
And in caſe the ſaid chief conſtables, petty conſtables, 
or other officers, ſhall be at any charges for ſuch car- 
riages, over and above what is ſo received by them of the 
ſaid lieutenant, deputy lieutenant, cclonel, or other chief 
officer as aforeſaid ; ſuch overplus ſhall be borne by each 
county, riding or place, where ſuch additional expence 
thall be incurred, and be repaid. to them without fee by 
the treaſurer out of the public ſtock. id. | 
And if any ſuch chief conſtable, conſtable, or ether 
officer, ſhall wilfully negle& or refuſe to execute ſuch 


warrant; or if any perſon appointcd by {uch chief con- 
Yor, III. M hable, 
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ſtable, conſtable, or other officer, to provide or furniſh 


any ſuch carriage and man, ſhall wilfully neglect or re- 
fuſe to provide the ſame; he ſhall forfeit a ſum not ex. 


ceeding 40s, nor leſs than 20s, to the uſe of the poor of 


the pariſh or place where ſuch offence ſhall be committed : 


the ſame to be heard and determined by two juſtices; and 
the penalty to be levied by their warrant by diftreſs, ' 
. 124. 


6. It ſhall be lawful for the mayors, bailiffs, con- 
ſtables and other chief magiſtrates and officers of cities, 
towns, pariſhes, tithings, villages, and other places, and 
in their default or abſence for a juſtice of the peace in- 
habiting in or near ſuch place, and for no others; and 
they are hereby required, to quarter and billet the officers 
and private men, at the times when they ſhall be called 
out to annual exerciſe, in inns, livery ſtables, alehouſes, 
victualling houſes, and all houſes of perſons ſelling bran- 


dy, ſtrong waters, cyder, wine, or metheglin, by retail ; 


on application to them made by the lieutenant, or by the 
colonel or commanding officer. 2 G. 3. c. 20. / 100. 

In like manner, the ſerjeants, drummers, and fifers, 
ſhall be billeted; and the occupiers of the houſes where 
they ſhall be billeted, ſhall provide for them, at ſuch 
times for which no proviſion has by law been made for 
that purpoſe, convenient lodgings only. / 101. 

7. And whereas it would be conducive to the preſerva- 
tion of order and diſcipline during the time of annual ex- 
erciſe, of great convenience to the corporals and private 


men in ſupplying them with neceſſaries, and of eſſential 


utility to their families, if the captains or command- 
ing officers were enabled to ſtop a limited part of the dai- 
ly pay of ſuch corporals and private men; it is enacted, 
that it ſhall be lawful for every captain or commanding 
officer of the militia, to put the corporals and private 
men of his company under ſtoppages, not exceeding bd a 
day, for the purpoſes aforeſaid : Provided, that ſuch cap- 
tain or commanding officer ſhall account with the ſaid 
corporals and private men for the ſaid ſtoppages, before 


they ſhall be diſmiſſed from the ſaid annual exerciſe; 


having firſt deducted what ſhall have been laid out for 
thein for neceſſaries _ repair of arms damaged by their 
neglect. 4G. 3. c 

8. All muſkets 3 for the ſervice of the militia 


clothes to be de» ſhall be marked with the letter M, and the name of the 


poſited, 


county or place to which they belong. 2 05.4. £6 
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And the captain of each company ſhall keep in his own 
cuſtody, or leave and depoſit with the ſeveral ſerjeants 
belonging to his company, or with ſuch perſons as the 
ſaid captain ſhall appoint, the arms, clothes, and ac- 
coutrements provided for his company; and the church- 
wardens of every pariſh or place where the ſaid arms, 
clothes and accoutremehts are ſo depoſited, or one of 
them, ſhall provide at the expence of ſuch pariſh or place, 
a cheſt, in which ſuch captain, ſerjeant or other perſon 
fo appointed as aforeſaid ſhall keep the ſaid arms in ſome 


dry part of his houſe or dwelling, under lock and key; 


and another cheſt in which he ſhall keep under lock and 
key the ſaid clothes and accoutrements: and the ſerjeant 
or other perſon appointed to train and diſcipline the men, 
ſhall take care that after exerciſe every militia man ſhall 
clean and return his atms, clothes and accoutrements, to 
his captain, or to ſuch perſon as ſhall be appointed as 
aforeſaid to receive the ſame. /. 104. 

And if the ſerjeant, or other perſon appointed by any 
captain of the militia to receive and keep in his cuſtody 
the ſaid arms, clothes and accoutrements, ſhall not com- 
plain within three days to a neighbouring juſtice, of any 
militia man's not having returned his arms, clothes and 
accoutrements as before directed; he ſhall, on conviction 
before one juſtice, forfeit 20 8, which if bs ſhall not im- 
mediately pay, the ſame ſhall be levied by diſtreſs by 
warrant of ſuch juſtice. /. 112. 

Provided, that his majeſty's lieutenant, or in his abs 
three deputy lieutenants may by their warrant employ 
ſuch perſons as they ſhall think fit, to ſeize and remove 
the arms, clothes and accoutrements, belonging to the 
militia, whenever ſuch lieutenant or deputy lieutenants 
ſhall judge it neceſſary to the peace of the kingdom; and 
to deliver the ſame into the cuſtody of ſuch perſons, as 
the ſaid lieutenant or deputy lieutenants ſhall appoint to 
receive the ſame, for the purpoſes of this act. /. 105. 

And if any ferjeant, or any other perſon intruſted by 
the captain, with the cuſtody of any arms, clothes or ac- 
coutrements belonging to the militia, ſhall deliver any of 
them out, unleſs for exercifing the men, or by the com- 
mand of his ſuperior officer ; it ſhall be lawful for two 
Juſtices, to commit him to the common gaol, for any 
time not exceeding fix months. /. 106. 
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g. And if any militia man ſhall ſell, pawn, or - loſe Pawning ot loſing 
any of his arms, clothes or accoutrements; he ſhall, on the ſame. 


conviction before one juſtice, forfeit a ſum not exceeding 


ES x 23 31, 
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31, and if he ſhall not immediately pay the ſame, ſuch 
juſtice ſhall commit him to the houſe of correction for 


one month, and until ſatisfaction ſhall be made for the 
ſame ; and if he ſhall not be of ability to make ſuch ſa- 


tisfaction, then for the ſpace of three months, 2 C. 3. 


c. 20. . 109. Fa, 

And if any militia man ſhall refuſe or negle& to return 
his arms, clothes and accoutrements in good order, to his 
captain, or to ſuch perſon as ſhall be appointed as afore- 
ſaid to receive the ſame, whenever demanded ; he ſhall, 
on conviction before one juſtice forfeit 10s, and if he 
ſhall not immediately pay the ſame, ſuch juſtice ſha] 


commit him to the houſe of correction for any time not 


exceeding fourteen days. /,. 109. - | 
And if any perſon ſhall knowingly and willingly buy, 
take in exchange, conceal or otherwiſe receive, contrary 
to the true intent and meaning of this act, any arms, 
clothes or accoutrements belonging to the militia, upon 
any account or pretence whatſoever ; he ſhall, on con- 
viction before one juſtice, forfeit 51, and if he ſhall not 
immediately pay the ſame, the ſaid juſtice ſhall levy the 
ſame by diſtreſs; and for want of diſtreſs, ſhall conmit 
him to the common gaol for three months, or ſhal} cauſe 
him to be publickly whipt, at the diſcretion of ſuch juſ- 
tices. /. 110. ; 


Penalty on non- 10. And the ſerjeants ſhall receive all their military 
commithen offi- orders with reſpect to training the militia men under 
cers not doing. : . . : 
per duty. their care, from the adjutants, and their ſuperior offi- 

cers; and ſhall report from time to time all crimes and 
miſdemeanors of the ſeveral militia men under their com- 
mand, to their adjutant or ſuperior officers, or to any two 
deputy lieutenants, or to ſome civil magiſtrate, as the caſe 
ſhall require. 2 G. 3. c. 20. / 113. | 
; And if any non-commiſſion officer ſhall be negligent in 
| his duty, or inſolent, or diſobedient to the orders of the 
adjutant, or other his ſuperior officer, and be thereof con- 
victed as aforeſaid upon the oath of the adjutant or other 
| ſuperior officer before one juſtice ; he ſhall forfeit any ſum 
not exceeding 30 s, at the diſcretion of ſuch juſtice; and 
if he ſhall not immediately pay the ſame, the ſaid juſtice 
ſhall commit him to the houſe of correction for fourteen 
days; and his majeſty's lieutenant may diſcharge ſuch 
non-commitſion officer if he ſhall think fit. / 114. 

Return to be 11. And the colonel or commanding officer of every re- 
made to the giment or battalion of unembodied militia ſhall, as often 
lieutenagt. as they ſhall be called out to exerciſe, return to his art 

« je ys 
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jeſty's lieutenant a true ſtate of ſuch regiment or battalion, 
2 G. 3. c. 20. f. 102. 
12. And alſo ſhall, within thirty days after the exer- Return to a ſe- 
ciſe ſhall be finiſhed, tranſmit to one of the ſecretaries of tar] of fate, 
| ſtate, a return ſigned by him, of the ſeveral officers, non- 
commiſſion officers, and private men, who were inrolled 
and did ſerve at the time of exerciſe aforeſaid, in manner 
and form following : _ 


een | NM z Return 
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And in the ſaid return he ſhall ſpecify the number of 
days on which each of the commiſſioned officers was 
preſent during the time of annual exerciſe ; and the ſecre- 

taries of ſtate ſhall cauſe copies thereof to be annually 
Jaid before both houſes of parliament : which part of the 
return ſhall be in this form, 5 5 


Ns of days, 


Colonel — — 
Lieutenant colonel 
Major — — 
Firſt captain 
Second captain 


And ſo of the reſt, 9 G. 3. c. 42. J 51, 52. 


13. He ſhall alſo, within 30 days after the exerciſe Return to the 
ſhall be finiſhed, tranſmit to the auditor of the exchequer ere en Fg 
a return ſigned by him, of the ſeveral officers, non-com- Mt 
miſſion officers and private men, who were inrolled and 
did ſerve at the time they were ſo exerciſed, in like man- 
ner as to a ſecretary of Hate. 10 G. 3. c. 9. „8 

14. Finally, his majefty's lieutenant or three deputy Return to the 
lieutenants ſhall, on or before Dec. 25, certify; to; the ſeſſions. 
clerk of the peace, that the militia for ſuch county or 
place has been raiſed, and when and at what time the 
ſame was firſt raiſed; the names, number, and rank of, 
officers, and the number of private men, in the year when 
ſuch certificate is made, and the time of exerciſe in that 
year. Which certihcate the clerk of the peace ſhall de- 
liver to the juſtices at their ſeſſions, to be held next after 
che faid 25th of December, on the day on which ſuch ſeſ- 
lions ſhall be opened; and ſhall file the ſame amongſt the 
records, that the true ſtate of the militia in that county 
may appear. 6 G, 3. c. 30. . 20. 9 G. 3. c. 42. / 18. 

And he ſhall, within 14 days after the ſaid ſeſſion, 
tranſmit to the commiſſioners of the treaſury, and alſo to 
the receiver general, a copy ſigned by ſuch clerk of the 
peace of every ſuch certificate ſo delivered to him. /. 23. 

And if he ſhall negle& or refuſe to receive, deliver, 
file, record, or tranſmit any ſuch certificate; he ſhall for- 
feit 5001, to him who ſhall ſue; and ſhall forfeit his of- 
ice, and be incapacitated, /. 24. os | 
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XI. Cloathing and pay. 
The pay of the embodied militia will be ſpecified when 


we come to treat of their being drawn out into actual 
ſervice. 
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The: pay of the anembodied militia is directed by annual 
acts. That which is here ſpecified is the 19 G. 3. c. 19. By 
which it is enacted, that in every place where the militia is 
or ſhall be raiſed, the receiver general of the land tax for 

ſuch place ſhall iſſue and pay as followeth :—For the pay of 
the ſaid militia for 4 calendar months in advance, at the 
rate of 6s a day for each adjutant; xs for each ſerjeant, 
with the addition of 2s 6d a week for each ſerjeant major; 
6d a day for each drummer, with the addition of 6d a da 
for each drum major ; and at the rate of 6d a month for 
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each private man and drummer for defraying contingent for 
gxpenccs, one penny whereof to be applied to the hoſpital cot 
expences when they are out upon their annual exerciſe; to 
and for half a year's ſalary for the clerk of the regiment or ſuc 
battalion at the rate of 500 a year; and to the clerk of the pal 


general meetings at the rate of 51 ss for each meeting; | 
and to the ſeveral clerks of the ſubdiviſion meetings at the ce 
rate of 11 1s for each meeting; and alſo for cloathing, | 
after the rate of 31 10s for each ſerjeant, and 21 for 


WI 
each drummer, with the addition of x1 for each ſerjeant Ca 
major and drum major; and with reſpect to the private th 
militia men, where they have not been cloathed within of 
three years, at the rate of 11 108 for each private man.— je 
Provided nevertheleſs, that in any place where pay has of 
not yet been iſſued, no pay ſhall be iſſued, until his ma- m 
jeſty's lieutenant, or in his abſence three deputy lieu— ſe 
tenants, ſhall have certified to the commiſſioners of the as 

treaſury, and to the receiver general of the land tax, that 
three fifths of the number of private men have been in- f. 
rolled, and that three fifths of the proportion of their at 
eommiſſian officers have accepted their commiſſions and I 
entered their qualifications, | 0 
All which ſums of money aforefaid (except what ſhall a 
be due to the clerks of the meetings, and except what p 


ſhall be due for cloathing) ſhall, where the militia has 
never been embodied, be paid by the receiver general into 
the hands of the clerk of the regiment or battalion, on 
his producing his warrant of appointment to ſuch office 
under the hand and ſeal of his majeſty's licutenant ; a” 
| | | = where 
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where the militia has been embodied, into the hands of 


the clerk of the regiment or battalion, on his producing 
his warrant of appointment to ſuch office under the hand 
and ſeal of the colonel, or, where there is no colonel, of 
the commanding officer, notwithſtanding ſuch militia ſhall 
have been diſembodied ; and where the militia ſhall be 
formed into independent companies, ſuch ſums ſhall be 
paid by the receiver general into the hands of the reſpec- 
tive captain of ſuch independent company, or to ſuch 


| perſon as ſuch captain ſhall authorize to receive the 


ſame. | 


And the ſaid receiver general ſhall alſo, within 14 days 
after the expiration of the third calendar month from the 
time of the ſaid firſt payment, make a ſecond payment 
for four calendar months in advance; and within 14 days 
after the expiration of the third calendar month from the 
time of the ſaid ſecond payment, make a third payment 
for four calendar months in advance; for the pay and 
contingent expences of the militia, and for the allowances 
to the regimental or battalion clerk : and the receipt of 
ſuch clerk, and of ſuch captain of an independent com- 
pany or of the perſon authorized by him as aforeſaid to 
receive the ſame, ſhall be a ſufficient diſcharge to the re- 
ceiver general, 5 

And the clerk of the regiment or battalion ſhall forth- 
with, after the receipt of ſuch ſums as aforeſaid, pay or 
cauſe to be paid one calendar month's pay in advance to 


the adjutant; and to the captain or commanding officer. 


of each company two months pay in advance for the ſer- 
jeants, and drummers ; and alſo to the commanding officer 


of the company to which the ſerjeant major and drum | 


major ſhall belong, two months pay in advance for ſuch 
ſerjeant and drum major; and ſo from time to time ſo long 
as any money on that account ſhall remain in his hands. 
Which pay, every ſuch captain or commanding officer 
ſhall diſtribute to each perſon belonging to his company, 
as it ſhall become due; and ſhall-once in every year give 
in to the clerk of the regiment or battalion (or if captain 


of an independent company, to the receiver general) an 


account of the ſeveral payments he ſhall have made in 
purſuance of this act, according to the following form: 


County 
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County of Dr. | | 
To caſh receiv-J,1. s. d. 


Per Contra -r. N 
Paid ſerjeant —1 „ 


ed of Mr. 8 b for | days pay o 
regimental or bat- | l from the — day of 9 a 
talion clerk, or re- 2 to the —— | 

| {| of following. J 


the caſe ſhal]! be) 
for two months 
pay in advance. 


Ditto as ſer- 
| jeant major, 
Paid — drum-J 
mer days at; 
6d, from the — 
| of to the 


ceiver general (as | | 


1 


— 


of 
| following. | 

: Ditto as drum 
: - — — 


And ſhall pay back to the ſaid clerk or to the receivet 


general, as the caſe ſhall be, the ſurplus (if any) re- 


maining in his hands. 8 

Provided, that in caſe the commanding officer of any 
regiment, battalion, or independent company ſhall certif 
in writing to the clerk of the ſame, that he hath diſcharged 
any ſerjeant or drummer as unfit for ſervice; in ſuch caſe 
no pay ſhall be iſſued for the perſon ſo diſcharged, until 
another be duly appointed by him : And that no payment 
be made to any ſerjeant or drummer who hath been ſo 
diſcharged, or who hath not previouſly been approved of 
by the commanding officer, in caſe of vacancy by death 
or otherwiſe. | 

And the clerk of each regiment or battalion, out of the 
money hereby directed to be paid to him for defraying 
the contingent expences, {hall yearly pay to the' colonel or 
commanding officer one penny per month for each pri- 
vate man and drummer, for defraying the hoſpital expences 
during the time of the mens being abſent from home on 


account of their annual exerciſe ; and ſhall from time to 


time pay ſuch ſums as may be neceilary for the repair of 
arms, and the carriage and removal thereof, upon an order 
in writing ſigned by the colonel or commanding officer; 
and apply the refidue for the general uſe and benefit of 
the regiment or battalion, in fuch mariner as the field 
officers and captains thereof, or the greater part of them, 
ſhall direct: and ſhall yearly make up an account of all 
ſuch money and the expenditure thereof, and deliver the 


ſame to the colonel or commanding officer, to be by him 


Examined, 


indep 
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and figned ſhall be the proper voucher and acquittal of 
ſuch elerk, for the applicatioa and diſpoſal of ſuch 
| money. . ET 

And the money hereby directed to be iſſued for the 
| contingent expences of each independent company ſhall 
be in like manner applied to the particular uſe of ſuch 
independent company by the captain thereof ; and ſhall 
yearly be in like manner accounted for to the receiver ge- 
| neral, whoſe allowance of ſuch account ſhall in like man- 
ner be the proper voucher for the expenditure and diſpo- 
ſition thereof. „„ 3 
And the ſaid regimental or battalion clerk may retain 
to his own uſe, out of the money ſo by him received, 
ſuck further ſums as ſhall complete the allowance herein 
before made for his ſalary. ff.. 
And the receiver general, ſo ſoon as he ſhall receive a 
- warrant under the hand of the colonel or commanding of- 
| ficer certifying the receipt of the cloathing, and an order 
from che ſaid colonel or commanding officer for the mo- 
ney due for the ſame payable to the perſon who furniſhed 
the ſaid cloathing, ſhall pay the ſum mentioned in ſuch 


give a receipt: Which warrant, order, and receipt, hal} 
be a diſcharge to the receiver general. 8 
And whenever his majeſty's lieutenant, or any three or 
more deputy lieutenants, ſhall have fixed the days of 
exerciſe®, they ſhall, as ſoon as may be, certify the ſame 
N „ to 


two or more deputy lieutenants, and on the death or removal 
or in the abſence of his majeſty's lieutenant by three or more 


more deputy lieutenants, may appoint ſuch time. By the ſta- 
tute of 3 G. 3. c. 10. power was given for that particular year; 
by reaſon of inconveniencies that might happen from waiting 


majeſty's lieutenant on or before the 3oth of April to fix the 
time for training and exerciſe; and if he ſhould not within 
that time fix the ſame, then three or more deputy lieutenants 
were to do it. And in that caſe theſe words were proper 
Whenever his majetty's lieurenant, or any three or more 


a 


Examined, allowed, and ſigned ; which account fo allowed 


order to the perſon intitled to receive the fame ; who ſhall. 


|, * Here ſeems to be a miſtake. The days of exerciſe are to 
be fixed (as is above expreſſed) by his majeſty's lieutenant and 


deputy Heutenants, at a general meeting. This clauſe ſup- 
poleth, that his majeſty's-lieutenant alone, or any three or 


{until the time then limited for the general meeting, to his 


-® deputy lieutenants, ſhall have fixed the days of exer- 
| 5 | 1 cular” 
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to the receiver general, ſpecifying the number of meh, 
and the number of days they are to be abſent from 
home on account of ſuch exerciſe ; which receiver ge. 
neral ſhall, within 14 days after the receipt of ſuch cer. 
tificate, pay to the clerk of the regiment or battalion, at 
the rate of 7s 6d a day for each captain, and at the rate 
of 3s 6d a day for each lieutenant, and of 3s a day for each 
enſign; and alſo at the rate of Is a day for each private 
man, with the addition of 6d a day for each corporal, 
for the number of days they ſhall be abſent on account 
of exerciſe; and in ſuch counties where there ſhall be 
independent companies only, the receiver general ſhall 
pay to the captains of the independent companies, at 
the rate of 7s 6d a day for each captain, and ſo of the 
reſt ; and the ſaid regimental or battalion clerks ſhall 


; forthwith pay to each captain of the ſaid regiments or Sr 
\ battalions the proportion of pay belonging to each cap. 88 
tain, and likewiſe the pay belonging to their reſpectiye poſe 
7 companies. | lieut 
\ And each captain ſhall make up an account of all mo- L 
4 ney by him received on account of ſuch exerciſe, accord- baba 
” ing to the following form : | 1 
. | | orde 
, County of —— Dr, Per Contra Cr. ares 
| * . . 8. d, I. 8. d. | gen 
1 if To caſh re-] By my pay 1 1 
Fl ceived of. as captain cler! 
1 the regimen- | Paid lieut, — 1 
tal or bat- I Paid enſign — 5 
talion elerk, Paid — mi- 3 
(or, re- ( litia men — YT cnnnnm_x uy 

ceiver gene- {nl | days | ot 
ral, as the caſe } | Paid addi- | ng 
Hall be) for tional pay to N wh! 
—days pay  |L-—corporals by | 
of — men | days | / 

— — | the 
ſhal 
| | rece 
Which account ſhall be ſigned by ſuch captain, and by 
counterſigned by the commanding officer; and the ſaid 8 
| a 

| EE his 
4 ciſeꝰ — But this was reſtricted to that year only. And ſue 

theſe words in the preſent act are tranſcribed from the a0 ſha 


in that year; though the circumſtances are very different. 6f 
| ES, captain 
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captain ſhall within ten days after the time of ſuch exer- 
ciſe, deliver ſuch account, and pay the balance (if, any) 
to the regimental or battalion clerk ; or if captain of an 
independent company, to the receiver general. 

Provided always, that where any regiment, battalion 


| or independent company of militia, ſhall be embodied 


and called out into actual ſervice, and thereby the of- 
ficers and private men ſhall be intitled to the ſame pay 
25 the officers and private men in his majeſty's other 


regiments of foot receive; all pay from the receiver ge- 
| -neral, whether to the adjutants, ſerjeants, private militia 


men or others, and all money allowed as aforeſaid for 
contingent expences, and alfo the allowance to the clerk 


of the regiment or battalion, ſhall during ſuch time of 


actual ſervice ceaſe and not be paid, | | 
And the receiver general ſhall pay to the clerk of the 
general meetings his allowance, at the rate of 51 5s for 


| each meeting, on his producing an order for that pur- 


poſe from his majeſty's lieutenant, or from three deputy 
lieutenants aſſembled at a general meeting. 

And ſhall alſo pay to each and every the clerks of the 
ſubdiviſion meetings, their ſeveral allowances at the rate 
of 11 1s for each meeting; on his or their producing an 
order or orders reſpeCtively, from one or more deputy 
lieutenants aſſembled in the ſeveral ſubdiviſion meetings: 
which order {hall be a ſufficient diſcharge to the receiver 
general, and be allowed in his account. ö | 

Provided always, that the -regimental or battalion 


clerk ſhall give ſecurity to the receiver general, by bond 


to his majeſty, in the penalty of one half the ſum re- 
quired for tne whole year's charge of the regiment or 
battalion, for duly anſwering and paying ſuch ſums as 


he ſhall from time to time receive, and for duly account- 


ing for the ſame, and for the performance of his truſt; 
which bond ſhall be lodged with the receiver general, and 
by him in caſe of failure ſhall be put in ſuit. 

And the ſaid clerk of the regiment or battalion, and 
the captain, of every independent” company of militia, 
ſhall between March 25, and June 24, deliver to the 
receiver general a fair account in writing, of all money 
by him received and diſburſed for the ſervice of the pre- 
ceding year, with proper vouchers for the ſame; and 
ſhall pay back to him any ſurplus that ſhall then be in 
his hands: which ſaid accounts, ſigned by ſuch clerk, or 
ſuch captain of an independent company reſpeRively, 
thall be tranſmitted by the receiver general into the office 
et the auditor of the reyenue, | 

| And 
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And all W coſts and charges of ſuit, and ſums 
of money for which any perſon is by this act made an- 
ſwerable, may be recovered in any of his majeſty? s Courts 
of record at Meſiminſter. 

And no fee or gratuity ſhall be given or paid, for any 
warrant or ſum of money, which ſhall be iſſucd | in pur- 
ſuance of this act. 

Finally, any perſon being on half pay, or intitled to 
any allowance, as having ſerved in any or either of the 
two troops of horſe guards or regiment of horſe reduced, 
and ſerving in the militia, may receive the ſubſiſtence 
money by this act directed to be paid to captains, lieu. 
tenants, or enſigns, and it ſhall not prevent him from 
receiving his half-pay or ſuch allowance; he taking the 
following oath before a jullice : 


J A. B. do ſwear, that I had not between the — ary 
place or employment of profit, civil or military, under his ma- 
Jef, — des my allowance of half pay as a reduced 

late regiment of — (or, allowance as ——— 
in — late troop of horſe guards, or, — regiment 
of bor reduced) ſave and except my "Fub/iflence as a captain, 


————— 


lieutenant, or enſign (as the cafe may be) for ſerving i in the 


militia of the county — 


AII. Ne out into en ſervice | 


1. In io of actual invaſion, or upon imminent dan- 
ger thereof; or in. caſe of rebellion in this kingdom (and 
by 16 G. 3. c. 3. which is of force for ſeven years, in 
caſe of rebellion within this kingdom or any of the ter- 
ritories or dominions thereunto belonging); it ſhall be 
lawful for his majeſty (the occaſion being firſt communi- 
cated to parliament, if the parliament ſhall be then 
ſitting ; or declared in council, and notified by proclz- 
mation, if no parliament ſhall be then ſitting or in being) 
to order his lieutenants, and on their death or removal 
or abſence three deputy lieutenants, with all convenient 
ſpeed, to draw out and embody all the regiments and 
battalions of militia of their reſpective counties, ridings 
or places, already raiſed and not yet embodied, or herein 
appointed to be raiſed and trained, or ſo many of them 


as he ſhall judge neceflary, in ſuch manner as ſhall 


be beſt adapted to the circumſtances of the e 2G. 3. 


2. And 


6. 20. J. 116. 
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2. And if at ſuch time the parliament ſhall happen to Parliament then 
be ſeparated, by ſuch adjournment or prorogation as wil on. 
not expire within fourteen days ; it ſhall be lawful for 
his majeſty to iſſue a proclamation, for the meeting of 
the parliament upon ſuch day as he ſhall thereby appoint, 
giving 14 days notice of ſuch appointment : and the par- 
ſiament ſhall accordingly meet upon ſuch day, and con- 
tinue to ſit and act, in like manner to all intents and pur- 
poſes, as if it had ſtood adjourned or prorogued to the 
ſamg day. 2 G. 3. c. 20. / 117. | : | 
3. And in ſuch caſe, his majeſty may direct the ſaid To be put under 
forces to be put under the command of ſuch general of- ge t 
ficers as he ſhall appoint. 2 E. 3. c. 20. f. 1 15. eee 
4. And direct them to be led by their reſpective officers, And led to any 
into any parts of this kingdom, for the ſuppreſſion of fan t the 
ſuch invaſions and rebellions. 2G. 3. c. 20. . 116. NY 
5. Provided, tifat neither the militia of this kingdom, But not to go 


nor any corps, detachment or draught thereof ſhall, on — of che King- 
| any account, be tranſported or carried out of the iſland 


of Great Britain. 2 G. 3. c. 20. /. 125. | | 
6. And the ſaid officers of the militia, and private mi- To be ſubject ts 


litia men, ſhall from the time of their bei the acts againſt 
) eir being drawn out mutiny and de- 


and embodied as aforeſaid, and until they be returned ſertiou, 
| again to their reſpective pariſhes or places of abode, re- 


main under the command of ſuch general officers ; and. 
ſhali be intitled to the ſame pay as the officers and pri- 
vate men in his majeſty's other regiments of foot receive, 
and no other; and the officers of the militia ſhall, during 
ſuch time, rank with the officers of his majeſty's other 
forces of equal degree with them, as the youngeſt of their 
rank; and during fuch time as aforeſaid, all the pro- | 
vilions contained in any act of parliament then in force 
for puniſhing mutiny and defertion, and for the better 
payment of the army and their quarters, ſhall extend to 
the officers and private militia men (except only as to 
ſuch particulars as are or ſhall be otherwiſe ſpecially pro- 
vided for by any act or acts of parliament for regulating 
the militia forces); and when they ſhall be returned 


again to their reſpective pariſhes or places of abode, they 


{ball be under the ſame orders and directions only, as they 
were before they were drawn out and embodied as afore- 
faid, 2 E. 3. c. 20. J. 116. . 88 

Provided, that no officer ſerving in the militia, ſhall 
ſit in any court martial upon the trial of any officer or 
ſoldier ſerving in any of his majeſty's other forces; nor 
al any officer ſerving in any of his majeſty's other 
G | 1 
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forces, fit in any court martial upon the trial of any of. 

ficer or private man ſerving in the militia, / 121. 
Penalty of not 7. And his majeſty's lieutenant, and on the death or 
TPearxing. removal or in the abſence of his majeſty's lieutenant three 
deputy lieutenants, ſhall iſſue their orders to the chief 
conſtables, with directions to forward the fame imme. 
diately to the conſtables or other officers of the ſeveral 
_ pariſhes or places; and ſuch conſtables ſhall, upon re. 
ceipt thereof, forthwith give, or leave in writing, notice, 
or cauſe ſuch notice to be given, to the ſeveral militia 
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: at the time and place mentioned in ſuch order. 2G, 3. 
g 10. /. 116. 
4 And if any militia man ſo ordered to be drawn out and 
1 | embodied as aforeſaid (not labouring under any infirmity 
£ - Incapacitating him to ſerve as a militia man) ſhall not ap- 
4 | pear and march in purſuance of ſuch order; he ſhall, on 
9 | conviction before two juſtices, forfeit 4ol, and if he ſhall 
= not immediately pay the ſame, they ſhall commit him to 
= the common gaol for twelve months, or until he ſhall 
= . have paid the fame. id. | © 
= Fa And if any perſon ſhall harbour or conceal any militia 
| man, not attending when ordered into actual ſervice, 
] knowing him to be a militia man ; he ſhall, on convic- 
tion before one juſtice, forfeit 51, by diſtreſs ; and for 
4 want of ſufficient diſtreſs, ſuch juſtice ſnall commit him 
to the houſe of correction for two months, or cauſe him 
| to be publickly whipped. . id. | : 
' To receive oe 8. When the militia ſhall be ordered out into actual 
guinea when or- ſervice, or ſhall be out in actual ſervice, the receiver ge- 
dered to march, neral of the land tax for the reſpective county or place, 
7 ſhall pay to the captain or other cotgmanding officer of 
; ſuch company ſo ordered out or being out in ſervice, one 
guinea for each private militia man belonging to his com- 
pany; to be paid over by ſuch captaſh,or other officer to 
eyery ſuch private militia man who belonged to his com- 
pany at the time ſuch militia was ordered out, on or be- 
fore the day appointed for marching ; and to ſuch militia 
man, who ſhall be afterwards ordered out, when he ſhall 
join his company. 2 G. 3. c. 20. /. 122. 
Or otherwiſe, it ſhall be lawful for ſuch captain ot 
other commanding officer to lay out the ſaid ſum in the 
| manner moſt advantageous for ſuch militia man ; giving 
| an account within three months, or as ſoon as deſired, to 
| the perſon ſo intitled to receive the ſaid. ſum, how ſuch 
money has been expended, 19 C. 3. c. 72. / 12. 
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of. 9. In cafe any perſon ſhall be choſen by lot, and be To receive range 
ſworn and inrolled, or provide a ſubſtitute who ſhall be eee eg 
1 or | ſworn and inrolled, the churchwardens or overſeers of riſh. 
Aree the place for which he ſerves, ſhall within one month 
bief after ſuch (wearing and inrolling of the man ſo choſen by 
me- Jot or of his ſubſtitute, pay to every ſuch perſon ſo choſen 
eral by lot, if the regiment or battalion ſhall be then embodied, 
re- any ſum not exceeding 51, as two deputy lieutenants, or 
ice, one deputy lieutenant and one juſtice, in whoſe preſence 
litia | ſuch perſon ſhall be choſen by lot, ſhall adjudge (E) to 
tend be, as near as may be, one half of the current price then 
. Þ paid for a voluntcer in the county or riding where ſuch 
perſon ſhall be choſen, and ſhall by order under their 
and | hands appoint accordingly : which ſum ſhall be taken 
mity | out of the rate made for volunteers, or if no volunteers 
t ap- | ſhall be provided by the churchwardens or overſeers of 
on ſuch pariſh or place, then out of a rate to be made by the 
{hall rule aforeſaid, 2 G. 3. c. 20. /. 47, 49. 19 C. 3. . 
m to 72. / 14. 
ſhall Provided, that if ſuch man ſo choſen by lot, and 
| ſerving for himſelf, ſhall within one month after his in- 
litia rollment be diſapproved of and diſcharged by the com- 
vice, manding officer; no ſuch ſum ſhall be paid to the perſon 
Vice ſo choſen by lot, but ſhall be paid to the next perſon cho- 
| for ſen by lot in his ſtead : and if the ſubſtitute he ſhall have 
him found be diſapproved in manner aboveſaid, then no ſuch 
him ſum ſhall be paid to the man ſo choſen by lot, unleſs he 
ſhall ſerve himſelf or find another ſubſtitute, 2 G. 3. 
Ctual . 20. J 48. | 
r ge- And if any churchwarden or overſeer ſhall, on pro- 
Mace, ducing ſuch order; refuſe or negle& to pay ſuch ſum as 
er of aforeſaid, he ſhall forfeit 101 by diſtreſs by warrant of 
„one one juſtice; half to the perſon ſo choſen by lot as afore- 
com- ſaid, and half to the clerk of the regiment or battalion, 
cer to to be added to the common ſtock, 19 G. 3. c. 72. 
com- J. 14. | | . 
or be- 10. And the officers and private men who ſhall be Pay to tom- | 
ailitia drawn out and embodied, ſhall be intitled to pay from the 3% 5 We 
ſhall day of the date of the king's warrant for that purpoſe. warai, * 
26. 3. c. 20. . 118. | 5 
ain ot 11. By the 2 G. 3. c. 20. When the militia ſhall be Vounteer cem - 
in the ordered out into actual ſervice as aforeſaid; it ſhall be !“. 
ziving lawful for the captain of any company, to augment his 
* company, by incorporating, with the conſent of his ma- 
lu 


9. In 


jeſty's lieutenant, or in his abſence of two deputy lieute- 


| ants, any number of perfons who ſha!l offer themſelves 
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Militia (New). 
as volunteers, and who ſhall appear to him to be ſuf. 
ficiently trained and diſciplined, and provided with pu- 
per cloaths, arms and accoutrements, and who ſhall tale 
the ſaid oath, and ſign their conſent to ſerve in the mi. 
litia for the time of ſuch actual ſervice, and to ſubmit ty 
the ſame rules and articles of war as militia men ar 


by this act liable to during the time of their conti. 


nuing in actual ſervice, 2 G. 3. c. 20. ,. 120. 
And by the 18G. 3. c. 59. It ſhall be lawful for the 


commanding officer, with the conſent of his majeſty 


| lieutenant, or in the abſence of his majeſty's lieutenant 


with the conſent of two deputy lieutenants, to accept 
2 number of volunteers to ſerve in the ſaid militia 
either to be incorporated into the other companies, or to he 
formed into a diſtin company; in which latter caſe, 
his majeſty's lieutenant may grant commiſſions to officer 
legally qualified to command the ſame. Provided that 
the number of volunteers in any battalion ſhall not ex. 
ceed the number of men contained in any one comp 
ny of the ſaid battalion: and though ſuch volunteer 
ſhall not be provided with proper cloaths, arms. and ac- 
coutrements, upon the repreſentation of his majeſty's lieu- 
tenant or two deputy lieutenants, ſuch volunteers hal 
have the ſame allowance, wich regard to pay, arms, 
cloaths and accoutrements, as militia men are by lay 
intitled to, during the time of their continuance in ac- 
tual ſervice. /. 8, 8. | | 


And by the 19 G. 3. c. 76. (which 1s of force till Du, 


1, 1782.) If any perſon properly qualified according to 
the laws now in force ſhail offer to his majeſty's licu- 
tenant to raiſe ong or more companies to be added to 
the regiment or battalion of any county or riding; 
it ſhall be lawful for his majeſty's lieutenant to accept 
ſuch offer, and appoint officers accordingly ; and ſhal 
certify to his majeſty the names and ranks of ſuch o 
ficers within one month after they ſhall be ſo appoint 
ed: and if the king ſhall, within one month after ſuc 
certificate, certify his diſapprobation of any ſuch pet- 
ſon, the lieutenant ſhall not grant to him a commil- 
ſion ; but ſhall grant commiſſions to ſuch perſons ſo ap: 
pointed who ſhall not be diſapproved by his majeli, 
And on the certificate of his majeſty's lieutenant, d 
of the commanding officer of the regiment or batta- 
lion, that ſuch companies are actually raiſed ; they ſhal 
be intitled to tbe ſame allowance of bounty, ſubſiſtence 
money, arms, and clothing, and be ſubject to the 1 
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regulations in every reſpect as the reſt of his majeſty's 
militia forces. Provided, that when ſuch volunteer com- 
panies ſhall be added to any regiment, ſuch addition 
ſhall not make it neceſſary to ſeparate ſuch regiment 
into two battalions ; but ſuch regiment ſhall remain and 
continue one regiment. And the ſaid volunteer com- 
panies ſhall be reduced and diſſolved, when the militia 
ſhall be diſembodied, or at ſuch earlier period as his ma- 


jeſty ſhall think fit, | 


12. Whereas his majeſty has thought proper to di- 
rect, that fencible men in ſeveral of the ſhires of that 
part of Great Britain called Scetland ſhall be raiſed and 
embodied, and the officers ſerving in ſuch corps of fen- 
cible men will not be intitled to half pay nor to have 
rank in the army afcer they ſhall be diſembodied ; and 
whereas his majeſty may think proper to grant commiſ- 
ſions to officers to raiſe corps for the defence of this 


| country, the officers of which corps may likewiſe not 


be intitled to half pay, nor to have rank in the army 
after they ſhall be diſembodied ; 1t is enacted, that the 
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Fencible men. 


acceptance of a commiſſion in any corps of fencible 


men raiſed in that part of Great Britain called Scotland, 


or in any other corps which his majeſty may authorize 
and direct to be raifed in any part of Great Britain, 


| ſhall not vacate ſuch officer's teat in parliament : and, 


during the time that the officers of ſuch corps and of 


| the militia ſhall ſerve together, they ſhall rank accord- 
ing to the date of their reſpective commiſſions. 18 C. 


| 3+ c. 59. / 4, 55 


13. No perton who is intitled to half pay ſhall be 
deemed to forfeit or quit ſuch half.pay, during the time 
that he ſhall ſerve as lieutenant, enſign, adjutant, quar- 
ter maſter, or ſurgeon in any regiment of militia, but 
the ſame ſhall nevertheleſs continue; and inſtead of the 
oath now appointed, ſuch officer ſhall take the following 
oath: 7 A. B. de fivear, That I had nat, between the 
any place or employment of profit, civil or military, 
under his majeſiy, beſides my allowance of half pay, as a re- 
duced —— in — late regiment of —— (or, allowance as 
— 12 late troop of horſe guards, or, re- 


| giment of horſe reduced, ſauve and except my pay as lieute- 


nant, enſign, adjutant, quarter maſter, or ſurgeon (as the caſe 


may be) for ſerving in à regiment of militia, 


If it is in a regiment of ſencibles, then the laſt word 
auitia muſt be altered to the words ſencible men. 
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And the taking of the ſaid oath ſha)l be ſufficient ty 
intitle ſuch perſon to receive his half pay, or the ai 
allowance, without taking any other oath. 19 6. z. 
Co 72. /. 16, 17. + | 

Moreover, any perſon being a ſerjeant on the efta. 
bliſhment of Chelſea hoſpital, at an allowance of 12 d 
a2 day, and being appointed to ſerve in any corps of 
fencible men, may receive the ſaid allowance of 124 
a day, together with his pay from the ſaid corps of 
fencible men. /. 18, | 


196 


XIII. Privileges and exemptions of militia men, 


| Officers exempt- I. No perſon, during the time he is acting as a mi- 
ei f.om the of litia officer, ſhall be obliged to ſerve the office of ſhe- 
fi-2 of ſheriff, g. | | 
riit. 2 G. 3. c. 20. f. 34. | 3 

Private men. 2. No ſerjeant or private man, ſerving in the militia 
ee ſhall, during the time of ſuch ſervice, be liable to do 

sen an, perſonally any highway duty, commonly called ſtatute 
. +. 70.. - 

3- Or be appointed to ſerve, as a peace officer, or 
pariſh officer. id. | 
4. Nor ſhall be liable to ſerve, in any of his majeſ- 
tne other forces. ty*s land or fea forces, unleſs he ſhall conſent there- 
to. id. 

5. If any man, ſerving in the militia, ſhall, on the 
march, or at the place where he ſhall be called out 
to annual exerciſe, be diſabled by fickneſs or other- 
wiſe; it ſhall be lawful for one juſtice, or mayor, where 
ſuch man ſhall then be, by his warrant to order him ſuch 
relief as he ſhall think <ezſonable : And the officers of the 
pariſh or place where ſuch militia man ſhall be fo re- 
lieved, on producing an account of the expences occaſion- 

| ed thereby, allowed under the hand of- a juſtice, to the 
treaſurer of the county or place for which ſuch man ſhall 
ſerve, ſhall be reimburſed the ſame by the ſaid treaſure! 
out of the county ſtock. 4G. 3. c. 17. % 5. 

Pajlotte® men 6. If any militia man, who ſhall have been choſen 

leaving auulles. by lot, ſhall, when embodied and called out into actual 
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From ſerving in 


Falling ſick, 
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+ Note, It is not here expreſſed by whom this oath is to be 
adminillted. In the annual aQs (as is aforeſaid) for the pi} 
and cloathing of the unembodicd militia, there is a like oath 
to be taken by captains, lieutenants, and enſigns, which 18 
to be taken before ſome jultice of the peace. 
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ſervice, and ordered to march, leave a family unable ta 
| ſupport themſelves, the overſeers of the poor gf the pa- 


riſh, tithing, or townſhip where the family of ſuch 
militia man ſhall dwell, ſhall by order of one juſ- 
tice (F), out of the poor rates of ſuch place, pay to 
ſuch family a weekly allowance, according to the uſual 


| and ordinary price of labour in huſbandry within the .' 
county, riding, diviſion, diſtrict or place where ſuch family 
ſhall dwell, by the following rule; that is to ſay, for one 


child under the age of ten years, any ſum not exceed- 
ing the price of one day's labour; for two children un- 
der the age aforeſaid, any ſum not exceeding the price 


| of two days labour; for three or four children under 
| the age aforeſaid, any ſum not exceeding the price of 

three days labour ; for five or more children under the 
| age aforeſaid, any ſum not exceeding the price of four 
days labour; and for the wife of ſuch militia man, 


any ſum not exceeding the price of one day's labour; 


and the ſame ſhall be forthwith reimburſed to ſuch over- 
| ſcer, by the treaſurer of the county, riding or place 
where ſuch pariſh, tithing or townſhip ſhall be ſituate, 


out of the public ſtock. 2 G. 3. c. 20. /. 81. 

And the treaſurer of every county, riding, diviſion 
and place, ſhall keep diſtinct accounts of all the mo- 
nies by him reimburſed to ſuch overſeers as aforeſaid ; 
and ſhall at the end of every ſix calendar months, re- 


turn the ſaid accounts, together with the accounts which 


he ſhall have received {rom the ſeveral treaſurers of the 


| cities, towns, liberties, or places, to the office of the 


treaſurer's remembrancer of the court of exchequer, 


J. 82. 
And in all cities, towns, liberties, diviſions and pla- 
| ces, which are not liable to contribute to the county 


rates by virtue of the act of the 12 G. 2. c. 29. the 
juſtices of the peace for every ſuch city, town, liberty 
diviſion and place, at any ſeſſions or meeting, may 
and ſhall appoint a treaſurer, and ſhall aſſeſs upon every 


pariſh, tithing, townſhip, hamlet or vill, within their 


Juriſdictions, in ſuch proportions as the rates heretofore 
made for the relief of the poor have been uſually aſſeſ- 


ſed, and ſhall cauſe to be paid out of the money col- 


lected and levied for the relief of the poor of every 
ſuch pariſh, tithing, townſhip, hamlet or vill, into the 


| hands of ſuch treaſurer, ſuch ſums as they in their. 
diſcretion ſhall think ſufficient tor teimburſing to the 
| Overſeers of the poor of the fev_:al patiſhies, tithings, 
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townſhips, hamlets or vills within their juriſdictions, 
the amount of the weekly allowances paid by ſuch over. 
ſeers to the families of the militia men reſiding with. 
in their juriſdictions ; and every ſuch treaſurer ſhall forth. 
with reimburſe the fame to every ſuch overſeer accord. 
ingly. And ſuch treaſurer ſhall keep diſtinct accounts 
of all monies fo paid into his hands, and by him re. 
imburſed to ſuch overſeer as aforeſaid; and ſhall, at the 
end of every ſix calendar months tranſmit the ſaid ac. 
counts to the treaſurer of the county or riding which 
ſuch city, town, liberty, diviſion and place, is by 
this act united with and made part of for the purpoſes 
of the ſaid act. (Provided that the treaſurer of the city 
of Lincoln and county of the ſaid city, ſhall tran. 
mit his accounts to the treaſurer of the diviſion of Lind- 
ſey within the county of Lincoln.) / 83. 

Provided, that within, the city and county of the eity 
of Exeter, the allowances to the families ſhall be paid 
by the treaſurer of the corporation of the governor, 
deputy governor, aſſiſtants and guardians, of the poor 
of the city and county of Exeter. .. 84. 

And the monies to be levied by pariſh rates within 
the city and county of the city of Briſſol, by virtue 
of this act, ſhall be raiſed as other money for the re. 
lief of the poor there by virtue of any act or acts of 
parliament relating thereto. /. 85. 


D '. . 
And the treaſurer of any county, riding, city, town, 


liberty, diviſion or place, who ſhall reimburſe to any 


overſcer as aforeſaid any ſum of money in purſuance of 
this act, on account of the weekly allowance to the 


family of any militia man ſerving in the militia of any 


county, riding, city, town, liberty, diviſion or place, 
other than the county, riding, city, town, liberty, di- 


* viſion or place where fuch family ſhall dwell, ſhall de- 


liver or tranſmit an account of ſuch money as he {hall 


have ſo reimburſed as aforeſaid, figned R one or more 


Suhſſitutes leav- 
lug familics, 


juſtices of the place where ſuch family ſhall dwell, to 
the treaſurer of the county, riding, city, town, liberty, 
diviſion or place, in the militia whereof ſuch militia man 


thall ſerve; and thereupon the treaſurer to whom ſuch 


account ſhall have been delivered or tranſmitted, ſhall 
pay to the treaſurer who ſhall have fo delivered or tranl- 
mitted ſuch account, the ſums ſo by him reimburſed to 
ſuch overſeers of the poor, and ſhall be allowed the 
ſame in his accounts. /. 86, | 

7. Whereas the families of ſubſtitutes, hired men, 
or volunteers, ſerving in the militia when embodied 


and ordered to march, may become chargeable to the 


pariſzes 
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pariſhes to which they belong, it is enacted, that in 
caſe any ſubſtitute, whoſe family. may ſo become charge- 
able, ſhall not ſerve for the pariſh where his family 
ſhall dwell, it ſhall be lawful for the juſtice, . who ſhall 
make any order (G) for the felief of ſuch family, at 
the ſame time to direct the overſeers of the pariſh for 
which he ſhall ſerve, to reimburſe the money fo paid 
to the overſeer or overſeers who ſhall have advanced 
the ſame in purſuance of the order before mentioned, 
if ſuch pariſh hall be ſituated within the ſame county, 
19 G. 3. e. : 5 

And if the ſubſtitute, whoſe family ſhall be ſo reliey- 
ed as aforeſaid, ſhall ſerve for any pariſh ſituate in an- 
other county, the monies advanced by the overſeers of 
the pariſh, townſhip, or place where the family ſhall 
dwell, ſhall be repaid to them out of the county ftock, 
by the treaſurer of their reſpective county, on produc- , 
ing a certificate of the order of the juſtice allowing ſuch 
relief (which certificate ſuch juſtice ſhall grant accord- 
ingly); and the treaſurer who ſhall repay ſuch over-. 
ſcer, ſhall tranſmit ſuch certificate, and alio an account 
of all monies fo repaid by him from time to time, 
quarterly, to the treaſurer of the county, riding, or place, 
in the militia whereof ſuch ſubſtitute ſhall ſerve; and 
the treaſurer, to whom the ſame ſhall have been ſo 
tranſmitted, ſhall forthwith reimburſe the ſame to the 
treaſurer from whom the ſaid account was received; 
which account, ſo received and reimburſed, ſhall be 
laid before the juſtices at their next general or quarter 
ſeſſions for ſuch county, riding, or place, for their al- 
lowance thereof; which ſaid juſtices ſhall allow the 
ſame accordingly, and forthwith make an order to the 
overſeers of the pariſh, townſhip, or place for which ſuch 
ſubſtitute ſhall ſerve, to make good the ſame to the trea- 
ſurer of the county, out of the poor rates of ſuch pariſh, 
townſhip, or place. Provided, that in all places having 
peculiar juriſdictions, and not contributing to the coun— 
ty, ſuch account ſhall be made over to the treaſurer, 
receiver, or other public officer, belonging to ſuch pe- 
culiar juriſdiction; to be by him reimburſed, accounted 
for, and allowed in manner aforeſaid. /, 4, 5. 

And provided always, that no ſuch allowance to the 
families of ſuch ſubſtitutes ſhall occaſion ſuch family to be 
removeable, or compelled to be ſent to any workhouſe or 
poor houſe; nor ſhall ſuch ſubſtitute be thereby deprived of 
bis legal ſettlement elſewhere ; nor of his right of voting 
for the election of members to ſerve in patliament. /. . 

„ . 
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8. If any non-commiſſion officer, or private militia 
man, fhall be maimed or wounded in actual ſervice ; he 


ſhall be equally intitled to the benefit of Chelſea hoſpi- 


tal, with any non-commiſſion officer or private ſoldier 
belonging to his majeſty's other forces. 2 G. 3. c. 20, 


J. 116. 


9. And alſo every ſuch perſon, having ſerved in the 
militia when called out into aQual ſervice, and being a 
married man, may ſet up and exerciſe any ſuch trade as 
he is apt and able for, in any town or place within 
Great Britain or Ireland, without any moleſtation by 
reaſon of the uſing of ſuch trade; in like manner as 
any mariner or ſoldier may de by the ſtatute of the 
. 26, $- 6.20. 70. | 

10. No private militia man fſhal} be intitled to his 
cloaths to his own uſe, till he hath ſerved three years, 
if unembodied ; if embodied, to be applied, at' the end 
of one year, as the commanding officer ſhall judge beſt 
for the uſe of ſuch militia man, 2 G. 3. c. 20. ſ. 80, 


XV. General power of inforcins the execution here. 
| Fa.) 


Beſides the particular penalties for particular offences, 


as above ſpecified; there are ſeveral general directions 


for inforcing the execution of theſe acts, which are as 


- followeth : | 


1. All chief conflables, petty conſtables, tithing men, 
headboroughs, and other officers of hundreds, rapes, 
laths, wapentakes, pariſhes, tithings and places, ſhall 
be aiding and alliſting to his majeſty's lieutenants, and 
their deputy lieutenants, and juſtices, and:to all to whom 
any power is by this act given, in the execution hereof. 
e., HIS. : | 

2. Andit ſhall be lawful for the deputy lieutenants and 
juſtices within their ſubdiſions, from time to time, to 
iſſue out their order or warrant under their hands and ſeals, 
commanding the attendance of the conſtable, tithingman, 
headborough, or other officer of any pariſh, tithing or 


place within their ſubdiviſions, at ſuch times and places 


as in fuch order or warrant ſhall be expreſſed; and if they 
ſhall refuſe or negle& to appear, they ſhall ſuffer as fol- 
loweth : 

That is to ſay, if any ſuch officer ſhall refuſe or neglect 
to comply with ſuch orders and directions as he ſhall from 
time to time receive, from his majeſty's lieutenant, de- 


; POE 
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puty lieutenants, and juſtices as aforeſaid; in ſuch caſe, 
three deputy lieutenants, or two deputy lieutenants to- 
gether with one juſtice, or one deputy lieutenant together 
with two juitices, hall impriſon him in the common gaol, 
there to be kept without bail or mainprize for the ſpace. 
of one month; or ine him not exceeding 51, nor under 
408, by diftreis ; rendering the overplus on demand, 
after deducting the charge of diſtreſs and ſale. 2 G. 3. 
6 40. þ bs 
3. And in all caſes, where the lieutenant, deputy power to ad- 
lieutenants, or juſtices are by this act required to exa- miniſter an oaths 
mine, hear and determine ; all witnefles ſhall be exa- 
mined upon oath : which oath, ſuch lieutenant, deputy 
lieutenants, and juſtices, or any one of them, are im- 
powered to adminiſter. / 130. | 5 
4. The benefit of the act of the 24 G. 2. c. 44. for Indemnity of 
rendering juſtices more ſafe in the execution of their 323 
office, and for indemnifying conſtables and others acting en 
in obedience to their warrants, ſhall be extended to the 
lieutenants and deputy lieutenants. 18 G, 3. c. 59. /. 28. : 
5. All fines, penalties and forfeitures by this act im- General levying 
poſed, the manner of recovery whereof is not in this act and application 
. of the for- 
particularly provided for, ſhall on proof upon oath before |... 
one juſtice, be levied by diſtreſs by warrant of ſuch juſ- 
tice; and where the goods of ſuch offender ſhall not be 
ſufficient to anſwer the diſtreſs, ſuch juſtice ſhall com- 
mit him to the common gaol, for any time not exceeding 
three months: And all fines, penalties and forfeitures by _ 
this act impoſed, the application whereof is not otherwiſe 
particularly provided for, ſhall be paid to the clerk of 
the regiment or battalion, and be made a common flock ; 
and the ſaid clerk ſhall give a particular account thereof, 
as it ſhall ariſe, to the colonel or commanding officer; 
who ſhall cauſe butts to be erected in ſome convenient 


and { place, and ſhall direct the clerk of the regiment or bat- 

, to talion to buy and provide with tome part of the money ſo 

als, ariſing a proper quantity of gunpowder and ball, to be 

nan, uſed at proper times by the militia men in ſhooting at 

g or marks; and to diſpoſe of ſuch other part thereof as he 

aces WWW {ball think reaſonable, in ſome prizes to be given to ſuch 

they militia men, as ſhall by the commanding officer then pre- 

fol- ſent be adjudged to be the beſt markſmen; and to apply 
the reſidue thereof to other contingencies, relating to the 

let regiment or battalion. 2 G. 3. c. 20 f. 18. 

rom 6. In all caſes, when any perſon ſhall be committed to c 

de- tze houſe of correction by virtue of this act; he ſhall, to nmitment 
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during the time of ſuch commitment, be kept to hard la- 
bour. / 129. | | 


7. No order or conviction made by any of his majeſty's 
lieutenants, or by three deputy lieutenants, or by two 


deputy lieutenants together with one juſtice, or by one 
deputy lieutenant together with two juſtices, or by any 
Juſtice or juſtices, by virtue of this act, ſhall be removed 
by certiorari, nor execution or other proceedings upon 
ſuch order be ſuperſeded thereby. /. 131. e 

8. If any ſuit be commenced againſt any perſon, for 
any thing done in purſuance of this act; the action ſhall 
be laid in the proper county, within ſix months, and not 
afterwards; and the defendant may plead the general 
iſſue, and if he prevails ſhall have treble coſts. /. 147. 


NV. Puniſbment of ſerjeants, drummers, and fifers for 


diſobedience or dęſertion. 


1. By the 4G. 3. c. 17. If any drummer during the time 
the militia ſhall not be called out, ſhall be negligent in his 
duty, or difobedient to the-orders of the adjutant or other 
his ſuperior officer, and thereof be convicted on the oath 
of the adjutant or other his ſuperior officer or other cre- 
dible witneſs, before one juſtice of the county in the mi- 
litia of which ſuch drummer ferves ; he ſhall. forfeit any 
ſum not exceeding 40s, and if not paid immediately, the 
captain or commanding officer of the company to which 
ſuch drummer belongs ſha!l ſtop his pay, until the fame 
ſhall amount to the ſum aſcertained by the juſtice ; and 
the ſaid captain or commanding officer ſhall pay the ſame 
to the clerk of the regiment or battalion, to be applied as 
part of the common ſtock. /. 8. | 

And by the 7 G. 3. c. 17. If any ſerjeant major, ſer- 
jeant, drum major, drummer, or fefer, engaged to ſerve in 
the militia, and who ſhall have received any pay therein, 
ſhall, during the time ſuch militia is not in actual ſervice 
or out at annual exerciſe, miſbehave, be negligent in his 
duty, or diſobedient to the orders of the adjutant or other 
his ſuperior officer, and be thereof convicted on the oath 
of the adjutant or other his ſuperior officer, or other cre- 
dible witneſs, before one juſtice of the county or place to 
the militia whereof ſuch offender ſhall belong ; he ſhall, 
over and above any penalty or puniſhment by any former 
law, be committed to the common. gaol of the county or 
place wherein he ſhall be engaged to ſerve in the militia, 
for any time not exceeding {ix months. /. 19. : 

| 1 s 2. 11 
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a- 2. If any ſerjeant major, ſerjeant, drum major, drum- For deſertion. 

mer, or fifer, during the time the militia is not in actual 
5 ſervice. or out at annual exerciſe, {hall deſert from the 
des regiment, battalion, or independent company, in which 
_ he ſhall be inrolled to ſerve; it ſhall be lawful for the 
** conſtable of the town or place where any perſon may be 
ed reaſonably ſuſpected to be ſuch a deſerter, and ſhall be 
885 found, to apprehend or cauſe him to be apprehended and 

brought before a juſtice in or near ſuch place; who ſhall 
or examine him. And if by his confeſſion, or oath of one 
all witneſs, or the knowledge of ſuch juſtice, he ſhall appear 
- to be a deſerter; the juſtice ſhall forthwith cauſe him to 
a 


be conveyed to the gaol of the county or place where he 
{hall be found, or to the houſe of correction or other pub- 
| lick priſon of the town or place where he ſhall be appre- 
or hended ; and tranſmit an account thereof to the ſecretary, 
at war. And the keeper of ſuch houſe or priſon ſhall re- 
ceive the ſubſiſtence of ſuch deſerter, during the time that 


me he ſhall continue in his cuſtody ; but ſhall not be intitled 
his to any fee or reward on account of his impriſonment, 
ner 7 G. 3. c. 17. . 20. = TN | 
th And the fecretary at war, on receiving ſuch account, 
gon if the deſerter ſhall be taken out of the county to the mi- 
ni- 


litia whereof he ſhall belong, ſhall iſſue an order under 
ay his hand and ſeal, to the keeper of the priſon where ſuck 
deſerter ſhall be confined, requiring him to deliver ſuch 


ich deſerter to the perſon therein named; and ſuch perſon 
me ſhall thereupon convey the ſaid deſerter, in ſuch manner 
ind and by ſuch means as the ſecretary at war ſhall direct, 
0 before a juſtice of the county to the militia whereof ſuch 
as 


deſerter ſhall belong; who ſhall forthwith cauſe him te 
de conveyed to the gaol, houſe of correction, or other 
ſe | publick priſon, within the ſaid county. /. 21, 


in And the ſaid deſerter ſhall be kept in ſuch priſon, till 
in, the regiment, battalion, or independent company to which 
FOR he belongs, ſhall be called out to annual exerciſe, or em- 
his bodied and called forth into actual ſervice, which ſhall 
ber firſt happen; and the then commanding officer ſhall iſſue 
ath out an order under his hand and ſea], to the keeper of the 
ere priſon where ſuch deſerter ſhall be confined, requeſting : 
has him to deliver the deſerter to the perſon or perſons therein 
all, named; and the ſaid officer ſhall ſummon and hold a court 
* martial, and try ſuch deſerter, and if found guilty puniſh 
EVE him, agreeable to the powers and proviſions of the articles 
itia, of war and the act againſt mutiny and deſertion. {, 22. 
5 


And 
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And if any of the ſaid perſons ſhall deſert during the 
time of actual ſervice, or at annual exerciſe, and ſhall 
not be apprehended during ſuch time; he may be appre- 
hended and proceeded againſt in the ſame manner as is 
above directed in the caſe of deſerting when the militia 


are not in actual ſervice or out at annual exerciſe, .. 23, 


The city of 
London. 


The tower ham- 
Jets. 


And the juſtice before whom ſuch deſerter ſhall be com- 
mitted [ convicted, ſeems to have been the word intended, 
that is, the juſtice before whom the deſerter was firſt 
brought] ſhall iflue his warrant to the clerk of the regi- 
ment, battalion, or independent company, requiring him 
to pay out of the ſtock belonging to ſuch regiment, bat- 
talion or independent company, to the perſon who ſhall 
have apprehended ſuch deſerter, the ſum of 20s. /. 24. 

And if any perſon ſhall knowingly harbour, conceal, 
or aſſiſt ſuch deſerter, he ſhall forfeit 51, to be levied as 
any penalties or forfeitures by the 2 G. 3. c. 20. 


XI. Exceptions with reſpe# to particular places and 
| perſons. 


1. His majeſty's lieutenants commiſſioned for the mili- 
tia of the city of London, ſhall continue to lift and Jevy 
the trained bands and auxiliaries of the ſaid city in man- 
ner as heretofore. 2 G. 3. c. 20. ,. 140. 

2. It ſhall be lawful for the conſtable of the tower, or 
lieutenant of the tower hamlets, for the time being, from 
time to time to appoint his deputy lieutenants, and to give 
commiſſions to a proper number of officers to train and 
diſcipline the militia to be raiſed within and for the ſaid 
diviſion, purſuant to the ſtatute of the 13 & 14 C. 2, and 
to form the ſame into two regiments of eight companies 
each, in ſuch manner as the ſaid conſtable or lieutenant 
hath uſed to do: and alſo, for defraying the neceſſary 
charge of trophies and other incident expences of the 
militia of the fame diviſion, it ſhall be lawful for his 
majeſty's ſaid conſtable or lieutenant, to continue to raiſe 
in every year the proportion of a fourth part of one 
month's aſſeſſment of trophy money, within the ſaid di- 
viſion or hamlets, in ſuch manner as he hath uſed to do 
by the ſaid act of the13& 14 C. 2. id. ſ. 141. 

And his majeſty's ſaid conſtable of the tower, or lieu- 
tenant of the tower hamlets, ſhall appoint a treaſurer of 
the ſaid trophy money, for receiving and paying ſuch 
monies as ſhall be levied by the ſaid act of C. 2. who 


| ſhall 
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ſhall yearly account in writing and upon oath for the 
{ame to the ſaid lieutenant or his deputy lieutenants or 
any three of them ; which accounts ſhall be certified to 
the juſtices for the laid diviſion at their next ſeſſions. 
And the ſaid conſtable or lieutenant ſhall not ifſue out 
warrants for raiſing any trophy money, until the jyſtices 


at ſuch ſeflions ſhall have examined, ſtated and allowed 


the accounts of the trophy money raiſed for the preceding 
year, and certify the ſame under the hands and ſeals of 


four ſuch juſtices; unleſs where it ſhall appear to ſuch 


juſtices, tht by reaſon of the death of ſuch treaſurer or 
otherwiſe, ſuch accounts cannot be paſſed. f. 142. 
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2. Nothing in this act ſhall extend to the tinners in The ſtanneries. 


Devon and Cornwall; but the lord warden of the ſtan- 
neries for the time being, in purſuance of his majeſty's 
commiſſion in that behalf, and ſuch as he ſhall commiſ- 
fionate and authorize under him, ſhall uſe the like powers, 
and array, aſſeſs, arm, muſter and exerciſe the ſaid tinners, 
as has been heretofore uſed, ane according to the ancient 
privileges and cuſtoms of the ſtanneries. /. 139. 


4. The lord warden of the cinque ports, two ancient The cinque 


towns, and their members, and in his abſence his lieu- 
tenant or lieutenants, ſhall put in execution within the 
ſame all the powers and authorities granted by any former 


act or acts, in like manner as his majeſty's lieutenants of 


counties and their deputy lieutenants may do; and may 
keep up and continue the uſual number of ſoldiers in the 
ſaid ports, towns and members, unleſs he or. they find 
cauſe to leſſen the ſame: and the militia of the ſaid ports, 
towns and members, ſhall remain ſeparate from the militia 
of the ſeveral counties within which the ſaid ports, towns 
and members are ſituate. /. 143. | 


por 5. 


5. In the county of Suſſex, the churchwardens and County ef 


overſeers of the poor of the ſeveral pariſhes ſhall execute 
the powers given elſewhere to the conſtables and other 
peace-officers. 19 G. 3. c. 72. .. 25. 


ullex, 


6. After the number of perſons, which the Je of Iſle of Wight, 


Iſight is to furniſh to the militia of the county of South- 


ampton, ſhall have been appointed by his majeſty's lieu- 
tenant and the deputy lieutenants, or by the deputy lieu- 
tenants of the ſaid county at large; the governor of the 
ſaid iſland ſhall appoint the officers of the militia there, 


as his majeſty's lieutenants of counties may ds; and ſhall 
appoint five or more deputies to act with him; which 
Ceputies and officers ſhall be qualified and act as is pre- 
ſcribed with reſpe@ to like officers in Vals. And the 
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Berwick upon 
Tweed, 


Pariſh in differ- _ 


ent counties. 


Quakers. 


Militia (New). 


alicia of the ſaid iſland ſhall be raiſed in the ſame man- 


ner as the militia of the county of Southampton, and ſhal! 
be deemed a part of the militia of the ſaid county. And 
after the ſame ſhall be ſo raiſed, the governor, lieutenant 


governor and deputies ſha!l order and direct the training 
and exerciſing the militia within the ſaid iſland, in the 
ſame manner as the lieutenants and deputy lieutenants may 
do elfewhere. /. 127. 

7. All proviſions made for the county of Northumber- 
land and the militia thereof, ſhall be in force with reſpect 
to the town of Berwick upon Tweed, except only as to 
the particulars here expreſſed and otherwiſe provided for: 
and out of the perſons returned in the liſts for the ſaid 
town a number of private militia men ſhall be choſen by 
lot to ſerve for the ſaid town, in the ſame proportion with 
the private militia men appointed to ſerve for the other 
reſpective hundreds, wards, and other diviſions within the 
faid county of Northumberland : and if perſons can be 
found within the ſaid town and liberties thereof, with 
ſuch qualifications as are required for deputy lieutenants 
and officers within cities and towns which are counties of 
themſelves; the chief magiſtrate of the ſaid town of Ber- 
wick ſhall appoint five deputy lieutenants, and ſuch num- 
ber of officers of the militia as ſhall be proportionable to 


the number of militia men which the ſaid town ſhall raiſe, 


as their quota towards the militia of the county of Nor- 
thumberland. And the ſaid militia ſhall annually join the 
militia of the county of Northumberland, and be exerciſed 
together, and ſhall then, and alſo in time of actual ſer- 
vice, be deemed the militia of the county of Northumber- 
land for the purpoſes aforeſaid. /. 126. 

8. Where any pariſh ſhall lie in more counties or rid- 
ings than one; the inhabitants of ſuch pariſh ſhall ſerve 
in the militia of that county or riding, wherein the church 


belonging to ſuch pariſh is ſituated, /. 132. 


If a quaker ſhall be choſen by lot to es; in the mi- 


litia, and ſhall refuſe or neglect to appear and to take the 
oath in that behalf provided, and to ferve in the ſaid mi- 


litia, or to provide a ſubſtitute to be approved as afore- 
ſaid ; three deputy lieutenants, or two deputy lieutenants 
together with one juſtice, or one deputy lieutenant to- 
gether with two 3 ſhall, if they think proper, upon 
as reaſonable terms as may be, provide and hire a fit per- 


ſon, who ſhall take the ſaid oath, and ſubſcribe his con- 


ſent to ſerve in the ſaid militia for the ſpace of three 
yeals, 
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years, 35 the ſubſtitute of ſuch quaker; and ſhal] levy +. 


(H) by diſtreſs and fale of the goods and chattels of ſuch 
quaker, ſuch ſum or ſums as ſhall be — to defray 


the expence of providing and hiring ſuch perſon to ſerve 


in the (aid militia for the ſpace of three years, as the 


ſubſtitute of ſuch quaker, rendering the overplus, after 
deducting the charges of diſtreſs and ſale. And if any 
meaſures ſhall be uſed in making diſtreſs, which mdy by 
ſuch quake: be thought oppreſſive, he may complain 
thereof to the deputy lieutenants and juſtices at their next 
meeting, who ſhall hear and wy determine the ſame. 


J. 87. 


And in every place where any rate as is aforeſaid ſhal} 
be made, where the churchwardens or overſeers ſhall 


complain to a juſtice, that a quaker cr quakers refuſe 


to pay his or their aſſeſſment; ſuch juſtice may order 
ſuch coſts and charges for levying the diſtreſs, as he ſhall 
think reaſonable, not exceeding 10 5, on each of the ſaid 


quakers, where there are no more than two of them, and 


where there are a greater number, not excecding 58, on 
each. J. 88. 

But no perſon ſhall be deemed a quaker, within. the 
meaning of the ſaid act, unleſs he produces at the fub- 
diviſion meeting, a certificate under the hands of two or 
more reputable houſekeepers of the people called quakers, 
acknowledging him to be one of their perſuaſion. 18 G. 


3. c. 59. /. 15. 
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10. The 8 of the conſtablery of Craike, a n 


parcel of the county of Durham ſurrounded by the 


North Riding of the county of York, ſhall ſerve in the 


militia of the ſaid North Riding. /. 133. 


11. The inhabitants of that part of the pariſh of Maker Maker. 


that lies in the county of Cornwall, ſhall ſerve in the mi- 


litia of the ſaid county. /. 134. 


12. The inhabitants of — town and pariſh of Vo- Wokingham, 


ingham, ſhall ſerve in and be trained and exerciſed with 


the militia of the county of Berks. /. 135. 
13. The inhabitants of the townſhip of Filey, ſhall rex. 


ſerve in the milita of the Eaſt Riding of the county of 


Tors. ſ. 136. 


14. The bibi of Threapwood ſhall ſerve in the Threapwocd, 


militia of the county of Flint, and be trained and exer- 
ciſed with the militia of the pariſh of Mrothenbury. 


7. 137 


=” "The inhabitants of the parith of St. Martin, called Stamford Paren. 


AE Baron, in the ſuburbs of the bazough and town 
of 


208 Mtlitia (New). 


of Stamford, on the ſouth ſide of the waters there, called 
Welland, ſhall ſerve in the militia of the county of Lin- 
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I Advertiſement 1. By the 2 G. 3. c. 20. In every county where the 
for accepting militia ſhall not be raiſed, the lieutenant ſhall within one 
commitions. month before the Chriſtmas ſeſſions, and within one month 
before the midſummer ſeſſions, yearly, cauſe advertiſe. 
ments to be publiſhed in the London Gazette, and the 
news- papers of ſuch county, ſignifying the want of offi- 
cers; and all perſons qualified and willing to ſerve as 
officers, ſhall at any time return their names and inten- 
tion to the lieutenant, or in his abſence, to any general 
quarter ſeſſions for the county in which they purpoſe 
to ſerve. /. 20. 
Annual meeting 2. And by the 9 C. 3. c. 42. The lieutenant together 
to be held. with two deputy lieutenants, or in the abſence of the 
lieutenant three deputy lieutenants, ſhall hold an an- 
| nual general meeting on the ſecond Tueſday in March; 
if and if no meeting ſhall be on that day, the lieute- 
i nant or in his abſence three deputy lieutenants may ſum- 
* | mon a general meeting on any other day, of which ſeven 
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- days notice ſhall be given in ſome weekly paper (if any 
ſuch there be) uſually circulated in ſuch county. /. 47, 
Counties not 3. Where the militia has been raiſed, his majeſty's 
| Rs ny lieutenant or three deputy lieutenants ſhall yearly, on or 
| 51 e wei before Dec. 25, certify the ſame to the clerk of the peace 
(according as is herein above directed), which certificate 
1 he ſhall deliver to the juſtices at the ſeſſions to be held next 
; | after Dec. 25, and ſhall then hle the ſame among the re- 
„ cords. And where no ſuch certificate from his majeſty's 
4 ; lieutenant or three deputy lieutenants ſhall be delivered 
4 to the clerk of the peace; he ſhall certify under his hand 
and ſeal, to the ſeſſions to be held next after Dec. 25 in 
that year, on the day the ſeſſions ſhall be opened, that he 
has not received from his majeſty's lieutenant or any three 
deputy lieutenants ſuch certificate; and he ſhall file ſuch 
his certificate amongſt the records. 9g G. 3. c. 42. /. 
18. 19. - | 
- Wh the juſtices at the ſaid ſeſſions ſhall Taiſe and levy, 
within ſuch county or place, the ſum of 51, in lieu of 
3 | every 


en 


Militia (New). 
every private militia man, in like manner as the county 
rate. 10. | 
a that every perſon duly qualified, who ſhall 
have ſerved for four years, or ſhall be ſerving, as an 
officer in any corps of the militia, or who ſhall offer him- 
ſelf by writing under his hand to ſerve as an officer, ſhall 
be exempted from paying any part or ſhare of ſuch rate 
or aſſeſſment, nor ſhall his lands, whereſoever lying, be 
charged thereto 3 and the deficiency thereby occafioned 
ſhall be allowed to ſuch county or place, by deducting 
the ſum which would otherwiſe have been charged on 
ſuch perſon, from the groſs amount of the ſum or ſums 
of 51 per man herein directed to be raiſed on ſuch county 
of place. 7 AT : | 
Provided, that every perſon claiming ſuch exemption 
ſhall file a certificate of fuch ſervice or having offered to 
ſerve, with the clerk of the peace, and ſhall deliver to him 
a liſt of his tenants and farmers, and of their places of 


abode ; and the clerk of the peace ſhall file the ſame 
amongſt the records; and when ſuch rate ſhall be ordered 


to be made, the clerk of the peace-ſhall certify to the trea- 
ſurer and high conſtables, the names of the perſons hav- 
ing filed ſuch certificates and lifts, and the names of their 
farmers and tenants; and the treaſurer and high con- 


| fables ſhall tranſmit ſuch certificate and lift to the petty 
| conſtables where the lands lie, in order that ſuch lands 


may not be charged to the ſaid rate. /. 22. 


And the lieutenant of the place where ſuch perſon ſnall 
have ſerved four years or is then ſerving, ſhall grant to 
| him a certificate thereof; and every lieutenant, juſtice, 
or chief magiſtrate, to whom ſuch perſon ſhall offer him 


ſelf to ſerve, ſhall likewiſe grant him a certificate of the 
lame; in order that he may be exempted as aforeſaid. 


J.23. 
And the ſaid rate ſhall be levied and kept diſtin& and 


ſeparate from all-the other county rates. /. 24, 25. 

And the tenant may deduct the fame out of his rent; 
except where there is a covenant to the contrary, or where 
the lands are not let at rack rent. „ | 

Where a county and a city or a town being a _ 
of itſelf are joined towards raiſing the militia, they ſha l 
each pay according to their quotas to the land tax; un- 
leſs the number of men ſhall have been apportioned be- 
tween them, and then they ſhall each pay according to 
their number of men. /. 27. | i 
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And where a city or town being a county of itſelf 


doth not contribute to the county rate ; their proportion 


ſhall be levied, in like manner as their poor rate. 
28, 29. | 
Where a town lies in two counties, they ſhall contri. 
bute in that county only where the church ſtands ; and 
the deficiency of the rate which the ſaid town would haye 
paid, ſhall be made up by the county in general, and not 
by the diviſion or hundred where the town is ſituate, /. 20, 
And if ſuch city or town ſhall not before June 1 
yearly pay their quota to the county treaſurer, the juſtices 
of the county at their midſummer ſeſſions ſhall iſſue an 
order to the overſeers of the poor of each reſpective pariſh 
within ſuch city or town, requiring them to return to the 
next Michaelmas ſeſſions the ſeveral quotas that each 
pariſh or place pays to the land tax; and the juſtices at the 


ſaid Michaelmas ſeſſions ſhall cauſe the ſame to be levied 


on the goods of the churchwardens or overſeers, who ſhall 


be reimburſed as for money expended for the relief of the 
poor. /. 31. | 


And the treaſurer, within one calendar month after he 


ſhall have received the money, fhall pay the fame to the 
receiver general of the land tax; who ſhall, within ten 
days after the receipt thereof, certify the ſame to. the 
commiſſioners of the treaſury, and ſhall forthwith pay 
the ſame into the exchequer, to be accounted for yearly 
to the parliament, and applied as they ſhall direct. /; 
33. 34. 19 85 | 
And the receiver general for his trouble ſhall be allowed 
2d in the pound; treaſurer 1d; high conſtables 1d; 
petty conftables, churchwardens, and overſeers of the poor 
1d. /. 37. 1 | 9 
* clerk of the peace ſhall, within 14 days next 
after Chriſtmas yearly, tranſmit to the commiſſioners. of 
the treaſury, and alſo to the receiver general, a copy ſigned 
by him of every certificate which ſhall have been de- 


| livered in purſuance of this act; and if no ſuch certifi- 


cate ſhall have been delivered, then he ſhall certify that 


no ſuch certificate from his majeſty's lieutenant or any 


three deputy heutenants hath been received by him, and 
that he hath certified the ſame to the juſtices of ſuch ge- 
neral quarter ſeſſions, and thereon required ſuch juſtices 
to proceed according to the directions of this act; and 
ſhall alſo certify what proceedings have been had at ſuch 
ſeſſions in relation to the raiſing the ſaid ſum of 51 pu 
man: And if the juſtices at ſuch ſeſſions ſhall not — 

| | | cee 


Militia (New). 
reed to raiſe the ſame, the clerk of the peace ſhall within 
14 days next after the ſaid ſeſſions certify to the ſolicitor 
of the treaſury iuch omiſſion, and the names of the jul- 
tices prefent at ſuch ſeſlions: And the ſolicitor of the 
treaſury ſhall, on receipt of ſuch certificate, forthwith 
proceed to compel the juſtices to raiſe the ſaid ſum, 


: bf © | 
/ And if the ſaid ſum of 51 per man ſhall not be duly 


paid into the exchequer; or if any perſon ſhall refuſe or 
omit to pay his proportion or to perform his duty for rai- 
ſing or payment of the fame ; the. treaſurer, high con- 
fable and petty conſtable, or other perſon to whom ſuch 
default ſaall be made, ſhall within 14 days after ſuch de- 
fault, certify the ſame in writing ſigned by him, with the 
reaſon thereof, to the clerk of the peace; and the clerk of 


the peace ſhall, within 14 days after, certify the ſame to 


the ſolicitor of the treaſury, on pain of 2001] and forfeit- 
ing his office, and being incapacitated to hold any office 
under the government: And the ſolicitor of the treaſury 


ſhall, on receipt of ſuch certificate, proceed with all due 
diligence, to proſecute all juſtices of the peace, receivers 


general, treaſurers, and other perſons neglecting or omit- 
ing their duty, and to raiſe the ſaid fum of 51 per man. 
« 41, 46. | 
4 Ans if the clerk of the peace ſhal] refuſe or heglect to 
receive, deliver, file, make, record or tranſmit ſuch cer- 
tificates or any of them; he ſhall forfeit 5001 and his 
office, and be incapacitated : Alſo the ſolicitor of the 
treaſury neglecting his duty ſhall incur the like forfeiture : 
Receiver general or treaſurer neglecting his duty ſhall for- 
ſeit 2001 chief conſtable 5ol; petty conſtable, and 
other perſons who ſhall offend in like manner, 20 J. All 


which forfeitures ſhall be to him who ſhall ſue for the 
ſame in any of his majeſty's courts of record at Veſimin- 


Her. f. 42. 3, $5 0. c | 
All other penalties and forfeitures by this act not other- 
wiſe directed, ſhall be recovered on proof upon oath be- 
fore one juſtice, to be levied by diſtreſs : for want of ſuf- 
ficient diſtreſs, the offender to be committed to the com- 
mon gaol, for any time not exceeding three months. 


7. 45. 
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Militia (New), 


A. Form of a precept to the high conſtable for 


ordering liſts to be returned ; 'with the petty 
conftable's warrant thereupon. 


| 3 To H. C. gentleman, chief conſtable 
Weſtmorland. 4 of the Eaſt Ward within the ſaid 
(county. | 


E A. D. and B. D. eſquires, deputy lieutenant, 
and J. P. and K. P. ejquires, two of his majeſly'; 


juſlices of the peace for the ſaid county, at our general meet- 


ing for that purpoſe aſſembled, do hereby require you to iſſuc 
cut your warrants to the ſeveral petty conſlables within your 


faid ward, according to the form hereon indarſed. Given 


under our hands and ſeals the —— day of — in the 
year —. . 


Form of the faid warrant indorſed. 


Weſtmorland | | | 
Kat Ward. To the conſtable fü 


VD virtue of an order from the deputy lieutenarts [and 
juſtices of the peace] in and for the ſaid county at their 
general meeting far that pur piſe aſſembled, unte me directed, 
you are bereby required io make out a fair and true lift in writ- 
ing of all men uſually and at this time dwelling within your 
conjlablewick, between the ages of eighteen and forty-five years, 
#:i/tinguiſhing therein their ranks and occupations, and which of 
the ſuid perſons labour under any infirnaties. incapacitating them 
from ferving as militia men ; and alſo which of them (F any) 
is an officer or private man feruing in his majeſty's other fer ces, 
or a commii,jion officer ſerving or whe has ſerued'for four years 
in the militia, or a private man ſerving ar who hes ſerved in 
he militia by himſelf or ſubſtitute for three years or until le- 
gally diſcharged, or a member of either of the univerſitit', 
«ler ovman, licenſed teacher of .any ſeparate congregation, conſtable 
or ether peace officer, articied clerk, apprentice, ſeaman or ſea- 
furing man, or peor man who has three children born in wed- 
loch. Which lift je fairly and truly made as aforeſaid, you 
are herely required to return to the deputy lieutenants and jus 
tices of the peace for the jaid county at their meeting for that 
| Zit ae 


til l- 
ſititiy 
:/iablt 
'r ſea- 
welds 
1, you 
d juf- 
V that 
pee 


purpoſe to be held on the - day of 


Pilitia (New). 


next enſuing 
the date hergof,, at — in the ſaid county. And you 


are hereby Further required to affix a true copy of the ſaid lift 


%% be made out as aforeſaid, on the door of the church or chapel 
belonging to your reſpective pariſh, townſhip or place; and if 
fuch place being extraparochial, hath no church or chapel be- 
lImging thereto, then on the door of the church or chapel of ſame 
pariſh or 15 thereto adjoining, on ſome ſunday morning 
which ſhall be three days at the leaſt before the ſaid | 
of ——. And aljo you are to aſjix notice in writing at the 
lattzm of the ſaid liſt, of the day and place of the ſaid meeting, 


and that all perſons who ſhall think themſelves aggrieved may 


then appeal, and that no appent will be afterwards received. 
Herein fail you not. Given under my hand, the — day 
5 in the year of our Lord ——. 


H. C. chief conſtable of 
the ſaid ward. 


B. Precept to the high conſtable for iſſuing his 
warrants to the petty conftables, to give” no- 
tice of the number appointed to ſerve within 


each pariſh or place, and of the time and 


place for balloting. 
MY 


Weſtmorland, of the Weſt Ward within the faid 
5 county. | 1 a 


WV A. D. and B. D. eſquires, deputy lieutenants, and 
| J. P. and K. P. efquires, juſtices of the peace in 
and for the ſaid county, at our ſubdiviſion meeting aſſembled, 
| for proportioning the number of private militia men-to ſerve for 


each pariſh,. tithing or place, within the ſaid ward, do hereby 
require you to give notice to the ſeveral petty conſtables within 
hour ſaid ward, of the number of men appointed by us to ſerve 


for the ſeveral pariſhes, tithings, or places within their re- 


ſpective diſtricis, according to the lift hereunto annexed'; and 
that our next ſubdiviſion meeting, for cauſing the ſaid men to be 
cheſen by lot to ſerve in the ſaid militia witl be at in 
1 1 toe ſaid county, on the — day , 


| now next enſuing. Given under our hands and ſeals the —— 


4% of i the year 


O 3 Form 


day 


To H. C. gentleman, chief conſtable 
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Militia (New). 


Form of the ſaid warrant indorſed. 


1 5 Was. 5 To the conſtable of —— 


B virtue of an order from the deputy lieutenants and Juſ- 
tices of the peace for the ſaid county, at their ſubdiviſun 
meeting for that purpoſe aſſembled, you are hereby required ty 
give notice, to the ſeveral perſons within your conſtablewick 


liable to ſerve in the militia of the ſaid county, that 


men are at pointed to ſerve for the ſaid townſhip ; 

ſOr, if the liſts of two or more townſhips are added 
together, then ſay, that men are appointed to ſerv 
Jeintly for your ſaid townſhip, and for the townſhip of ——— 
in the ſaid ward] | ; 
and that the next ſulaiviſon meeting, for cauſing the ſaid men 
to be choſen by let to ſerve in the ſaid militia, will be at —: 
in in the ſaid county, on the — day of 
nz next enſuing. Given under my band the — day of 

— in the year of our Lord. : 


A. C. chief conflable of 
the ſaid ward. 


Note; it may be proper in this caſe (though not re- 
quired by the act), and more eſpecially in caſe of occaſional 
diſcharges, to require the petty conſtables to give notice 
to the ſeveral perſons within their reſpective diſtricts, 


liable to be balloted, that they may appear, if they think 


fit, and ſhew cauſe why ſuch diſcharges ſhould not be 
made, or ſuch balloting ſhould not be; for they may offer 
volunteers; or the cauſe aſſigned for ſuch diſcharge may 
not be true, and it is reaſonable they ſhould have oppor- 
tunity to diſprove it: And conſequently, the high con- 


ſtable's warrant to the petty conſtables may vary accord- 


ingly. | | | | 
Or particular warrants may be iſſued upon particular 
occaſions. As thus: 


La 


Milttta (New): 


Form of a notice to the townſhip to ſhew cauſe 


againſt a diſcharge. | 


To the conſtable f 
| ſaid county. 


Weſtmorland, } 


R* virtue of an order from his majeſly's deputy lieutenants 


and juſtices of the peace in and for the ſaid county, at 
their ſubdiviſion meeting for putting the laws in execution re- 
lating to the militia of the ſaid county, you are hereby required 
forthwith to give notice to all perſons within your conflablewick 
liable to ſerve in the militia, that if any perſon or perſons can 
ſhew juſt cauſe why A. M. now ſerving in the militia for the 
ſaid conſtablewick ſhould not be diſcharged and another man 


balloted in his place, they may appear at = in the ſaid 


county, on the day of then and there 
ty make their objeftions. And you are te appear at the ſame 
time and place to certify what you ſhall have done in the exe- 
cution hereof. Given under my hand the day of 
in the year ——. 25 oo N 


A. $i | 
Clerk of the ſubdiviſion meetings. 


$0 where the militia is embodied, and a man's ſervice 
is within four months of expiring ; the notice may be, 


« + » « that if any perſon can ſhew juſt canſe why another man 
ſhould not be balloted to ſerve in the militia of the ſaid county, 
in the place of A. M. whoſe time of ſervice is within four 


months of expiring, he may appear 
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C. Precept to the high conſtable, for iſſuing his 
warrant to the petty conſtables, to give notice 
to the perſons choſen by lot, to appear and 
take the oath and be inrolled ; with the petty 
conſtable's warrant thereupon. 


To H. C. gentleman, chief conſtable 
Weſtmorland. ö of the Weſt Ward, within the ſaid 


county. 


| E A. D. and B. D. eſquires, deputy lieutenants, 
VV and]. P. and K. P. eſquires, two of his majeſty'; 
Juflices of the peace, in and for the ſaid county, at our ſubdi- 
fron meeting for that purpaſe aſſembled, do hereby order and re- 
" guare you forthwith to iſſue out your warrants to the ſeveral 
petty conſtables within your ſaid ward, according to the form 
hereon indorſed. Given under our hands and ſeals the 
day of - in the year of our Lord ——, 


Form of the ſaid warrant indorſed. - © 


Cots ro the conſtable of 


DV virtue of an order from the deputy lieutenants and 
Juſtices of the peace in and for the ſaid county, at their 
fubdiviſion meeting for that purpoſe aſſembled, you art hertly 
directed and required to give notice to A. M. an inhabitant 
within your conflablewick, chaſen by lot at the ſaid meeting to 
erve in the militia of the ſaid county, that he do appear at the 
moot- hall in Appleby in the ſaid caunty, on 
day of ——— next, then and there to take the oath in that 

behalf required by law, and ta be inrolled to ſerve in the militia 

of the ſaid county as a private militia man for the ſpace of three 
years, or otherwiſe to provide a fit perſon (ts be approved by 
the deputy lieutenants and juſtices of the peace that ſhall be then 
and there preſent) to ſerve as his ſubſtitute, who ſhall take the 
faid oath and be jnrolled in manner aforeſaid. Which notice 
you are to give unto him, or to leave the ſame at his place if 
abode, at leaf? ſeven days before the ſaid — day of ——— 
next. And be you then there to certify what you ſhall have dun- 
in the premiſſos. Herein fail you nat. Given under my hand 

the ——— day of in the year of our Lord —. 

H. C. chief conſtable of 

the ſaid ward. 

Form 
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Form 


Militia (New). 


Form of the notice to be left at the dwelling- 
| houſe, where perſonal notice cannot be given. | 


OTICE is hereby given unto you, that you are choſen 
by lot to ſerve in the militia of this county of W, and 
that you are to appear at the moot- hall in A. in the ſaid county, 
n — the — day of next, before the deputy 
lieutenants and juſtices of the peace for the ſaid county to be then 
and there aſſembled, to take the oath in that behalf required, 
and to be inrolled to ſerve in the militia of the ſaid county as 
a private militia man for the ſpace of three years, or other- 
wiſe to provide a fit perſon to be then and there approved by the 


ſaid deputy lieutenants and juſtices, who ſhall take the ſaid 


oath, and be then and there inrolled as aforeſaid, Given un- 


der my hand the — day of in the year of our Lord. 


* 


A. C. conſtable 
of ———, 


— , 


To prevent miſtakes, it may be beſt to have printed 
forms, and to deliver the ſame properly filled up to the 
reſpective conſtables. EY 


D. Form of an information and complaint againſt a 
militia man not appearing to be ſworn and in- 


Wein HE information and complaint of 

| A. I. of — in the ſaid county, 
gentleman, made upon oath before me J. P. eſquire, one of his 
majeſly's juſtices of the peace in and for the ſaid county, the 
ay of i the year of our Lord — that 
A. O. late of in the ſaid county, yeoman, not being one of 
the people called quakers, hath been duly choſen by lot to ſerve 
as a private militia man in the militia of the ſaid county, 
and hath had due notice to appear before the deputy lieutenants 
and juſtices of the peace in and for the ſaid county, at their 
ſubdiviſion meeting for that purpoſe aſſembled, to take the oath 
in that behalf required, and to be inrolled to ſerve in the ſaid 


| militie as a private militia man, or to provide a fit perſon ta 


ſerve as his ſubſtitute; and that the ſaid A, O. hath neglected 
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Pilitlia (New). 
to take the ſaid oath, and to ſerve in the ſaid militia, ay; 
hath alſo neglected to provide any fit perſon to ſerve as his 
ſubſtitute ; whereupon he the ſaid A. I. prayeth that Juſtice 
may be done againſt him the ſaid A. O. for the ſaid offenc, 

| | | AE 


Before me the ſaid juſtice, 
F. 


Summons thereupon. 
Weſtmorland, , To the conſtable of —— 


HEREAS complaint and information upon oath 
hath been made unto me J. P. eſquire, one of bis 
majeſty's juſtices of the peace in and for the ſaid county, that 
A. O. late of ——— in the county aforeſaid, yeoman, (nut 
being one of the people called quakers) hath been duly choſen ly 
lot to ſerve as a private militia man in the militia of the ſaid 
county, and hath had due notice to appear before the deputy lieu- 
tenants and juſtices of the peace in and for the ſaid county, at 
their ſubdivifion meeting for that purpoſe aſſembled, to take tl. 
oath in that behalf required, and to be inrolled to ſerve in ili 
faid militia as a private militia man, er to provide a fit 
perſon to be approved by the ſaid deputy heutenants and juſtice 
as aforeſaid to ſerve as his ſubſtitute; and that he the ſaid 
A. O. hath neglected [or refuſed] to take the ſaid oath, and 
to ſerve in the ſaid militia, and hath alſo neglected to provide 
any fit perſon to ſerve as his ſubſlitute : Theſe are therefore i 
require you forthwith to ſummon the ſaid A. O. to appear be. 
fore me at the houſe of in in the ſaid county, on 
the —— day of at the hour in the afternom 
of the ſame day, to anſwer unto the ſaid complaint, and 1 
ſhew cauſe why the penalty of ten pounds ſhould not be levied 
upon his goods and chattels for the ſaid offence, Herein fail 
you not. Given under my hand and ſeal the =———- day ot 
iI the year of our Lord . | 


Warrant 


rrant 


Militia (New). 


Warrant of diſtreſs for che penalty of 10l. 


Weſtmorland. 3 To the conſtable of ———— 


W REA S A. O. late of —— in the county of 

yeoman, (not being one of the people called 
quakers,) is this day duly convieted upon oath before me J. P. 
eſquire, one of his majeſly's juſtices of the peace in and for the 
ſud county, for that he the ſaid A, O. having been duly choſen 


by lit to ſerve as a private nulitia man in the militia of the ſaid 


county, and after due notice given unto him to appear before the. 
deputy lieutenants and juſtices of the peace in and for the ſaid 


county at their ſubdiviſion meeting for that purpoſe aſſembled, 
to take the oath in that behalf required, and to be inrolled to 
ſerve in the ſaid militia as a private militia man, or to provide 
a fit perſon to be approved by the ſaid deputy lieutenants, and 
juſtices as aforeſaid, to ſerve as his ſubſtitute, hath neglected 
ro take the ſaid cath, and to ſerve in the ſaid militia, and alſo 


bath neglefted to provide any fit perſon to ſerve as his ſubſtitute; 


whereby he the ſaid A. O. hath forfeited the ſum of ten pounds: 
Theſe are therefore in his ſaid majefly's name to command you, 


to levy the ſaid ſum by diſtreſs of the goods and chattels of him 


the ſaid A, O. And if within the ſpace of | four] days next 


after ſuch diſtreſs by you taken, the ſaid ſum together with rea- 
| ſonable cherges of taking and keeping the ſaid diſtreſs ſhall not 


be paid, that then you do ſell the ſaid goods and chattels fo by 
you diſlrained, and cut of the money ariſing by ſuch ſale, that 
you do pay the ſaid ſum of ten pounds to the ſaid deputy heu- 
ienants and juſtices as aforeſaid, or to ſuch perſon as they ſhall 
appoint to receive the ſame, for the providing of a ſubſtitule to 
ſerve for him the ſaid A. O. and for the other purpoſes by law 
directed for the application thereof; rendering the overplus (if 
any Hall be ) on demand unto him the ſaid A. O. the reaſonable 


charges of taking, keeping, and ſelling the ſaid diſtreſs being 


firſt deducled. And if ſufficient diſireſs cannot be found of the 
goods and chattels of him the ſaid A, O. whereon to levy the 
fad ſum of ten pounds, that then yon certify the ſame to me 
tog:ther with the return of this precept. Herein fail you not. 
Given under my hand and ſeal, the — day of in 
jhe year of our Lord : 755 | 


Conſtable's 
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Militia (New). 


Conſtable's return of the want of diſtreſs. 


Weſtmorland. C. cenſtabie of — 71. the ſaid 

A. county, maketh oath, before me J. P. 
efquire, ene of his majeſly's juſtices of the peace for the ſaid 
county, the —— day 0 in the year that 


y virtue of ny warrant to him directed, to levy the ſum of 


— by diſtreſs and ſale of the goods and chattels of A. O. 
late of —— aforeſaid in the cguniy aforeſaid, he the ſaid 
conſtable hath made diligent ſearch for ſuch goods and chatteli, 
and that he doth not know, nor can find, that he the faid A. O. 
hath goods and chattels ſufficient ts anſwer the ſaid diſtreſs. 
Before me | A. . 
. | 


Commitment for want of diſtreſs. 


To the conſtable of —— in the ſaid 
Weſtmorland. county, and to the keeper of the com- 
mon gaol at 4. in the ſaid county, 


II E RE AS A. O. late of in the county 
aforeſaid, yeoman, (nit being one of the people called 
quarters, ) was on the day of duly convicted 


before me J. P. efquire, one of his majeſty's juſtices of the 


peace in and for the ſaid couniy, for that he the ſaid A. O. 
having been duly choſen by lot to ſerve as a private militia man 
in the militia of the ſaid county, and after due notice given 
unto him ta appear before the deputy lieutenants and juſtices if 
the peace in and for the ſaid county at their ſubdiviſion meeting 
far that purpeſe aſſembled, to take the oath in that behalf re- 
quired and to be inrolled to ſerve in the ſaid militia as a pri- 
vate militia man, or to provide a fit perſon to be approved by 
the ſaid deputy lieutenants and juſtices as aforeſaid to ſerve us 
hus ſubſtitute, did neglect to take the ſaid oath, and to ſerve in 


the faid militia, and alſo did neglict to provide any fit perſon 


to ſerve as his ſubſtitute, and thereupon did forfeit the ſum if 
ten pounds And whereas on the ſaid day of ——— 
in the year aforefaid, I did iſſue my warrant to the conſtable if 
to levy the ſaid ſum of ten pounds, by diſtreſs and ſale 


of the goods and chattels of him the ſaid A. O. And whereas, 


it duly appears to me, as well on the oath of the ſaid conſlable, 
es atherwiſe, that he the ſaid conſtable hath uſed his beſt endea- 


Dou 


97 


Dou 


Sptlitta (New). 


50e to levy the ſaid ſum on the goods and chattels of the ſaid 


A. O. as aforeſaid, and that the goads and chattels of him the 
faid A. O. are not ſufficient to anſwer the ſaid diſtreſs ; Theſe 


afore- 


are therefore to command you the ſaid conſtable , | 
ſaid, to apprehend the body of the ſaid A. O. and him ſafely. 


11 convey to the common gaol at A. afore aid in the county afare- 


fard, and there deliver him to the ſaid keeper theresf, together 


with this precept. And I ds hereby command you the ſaid keeper 


of the ſaid common gaol, to receive into your cuffady in the ſame' 


tmman gaol the ſaid A. O. and him there ſafely to keep for 


the ſpace of [three months :] And for fo doing, this fhall le 
% Given under my hand and ſeal, the 


your ſufficient warrant. 


2 


in the year of our Lord 0 


The foregoing forms of proceſs in this caſe are drawn 
cut at large, not ſolely in contemplatian of this particular 


| offence, but as they may be ſome direction in other like 


caſes ior. Jevying of penalties. _ | 


N. B. If the militia are embodied ; then, inſtead of 
the ſaid warrant of commitment, the form muſt be varied, 
in order to have the defaulter apprehended, and thereupon 
delivered over to the proper officer, as thus :—Theſe are 
therefare to command you the ſaid conſtabie of ———— aforeſaid, 
ts apprehend the body of the fard A. O. and to bring him be- 
fore me or ſome other of his majeſty's juſtices of the peace for 
the ſaid county, to be further proceeded againſi according to law, 
Given, Cc. | | | 8 


E. Order to pay half the price of a volunteer to 
a balloted militia man when embodied. 


To the churchwardens and overſeers of 
the poor of the townſhip of 


Weſtmorland. 5 
in the ſaid county. 


vn 


Vu HEREAS A. B. of your ſeid townſhip, weaver, 


| hath before us of his majeſly's deputy lieu- 
tenants, and of his majeſty's juſtices of the peace for 
the faid county, been choſen by lot to ſerve in the militia of the 
ſaid county, now embodied and in actual ſervice ;, and hath been 
ſworn and inrolled perſonally to ſerve, and hath ſerved therein 
for the ſpace of one month and upwards, and not been 1 
proved of by the commanding cer: [or, hath provided C. D. 
his ſubflitute, wha hath been ſworn and inrolled tc ſerve, = 


22T 


222 


Militia (New). 
hath ſerved therein for the ſpace of one month and upward, 
and not been diſapproved of by the commanding officer :] M di 
hereby order you to pay to the ſaid A. B. the ſum e,, 
which we adjudge to be half the current price paid for a volun- 
teer within the ſaid county, out of the rate made for volunteer: 
within your ſaid townſhip, and if there be no volunteers pro- 
vided by you in the ſaid townſhip, then out of a rate to be mad: 
efter the manner of the poor rate, excepting out of the ſaid rate 
all perſons wha have ſerved for three years by themſelves or ſub. 


fintutes, or are now ſerving in the ſaid militia. Given under 


our hands the ———— day of — in the year of our Lord 


—— 


—— 


5 


F. Order of maintenance of the family of a ba]- 
| loted militia man, when embodied, | 


To the overſeers of the poor of the 
Weſtmorland. J townſhip of in the ſaid county, 
EE | and to every of them. | 


| HEREAS complaint upon cath hath been mail 
7 unto me J. P. efquire, one of his majeſly's juſtice 


F the peace in and for the ſaid county, by A. M. now dwelling 


in your ſaid totonſpip, wife of B. M. a private militia man 
ſerving in the militia of the ſaid county in his own right as a 
balloted man, and in actual ſervice, that ſhe is not able to ſup- 
port herſelf, and C. their fon aged — years, and D. their 
daughter aged years; I do therefore hereby require yu 

o paz unto the ſaid A. M. the ſum of — weekly for tht 
15755 of her and the ſaid children, being the uſual and ordi- 
nary price of = days labour in huſbandry within the ſaid 
county : Or forthwith ſhew cauſe to me to the contrary, Whith 
ſaid weekly ſum ſ7 to be paid by you as 75 eſaid is to be rein- 
Bur ſed to you by the treaſurer of the ſaid county, who is hertly 
required to reimburſe the ſame accordingly. Given under my 
hand and ſeal, the — day of — in the year of out 
Lord paring | 


# 


Ni. B. This precedent is drawn in ſomewhat a ſum- 
mary manner, in order to prevent, if it may be, unne- 
ceſlary attendances : for when the militia are embodied, 
many of the juſtices, being officers, are probably abſent 
out of the county; and the few that are left muſt needs 
live remote from ſeveral of the parties concerned. 
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Militia (New). 

The courſe to be taken for maintenance of the families 
of ſubſtitutes, or of volunteers, drawn out into actual 
ſervice, differeth in nothing from that of other poor per- 
ſons according to the poor laws; only with this addi- 
tional circumſtance, that if the ſubſtitute ſerves for any 
other pariſh, townſhip, or place than that wherein his 
family reſides, the maintenance muſt be reimburſed by 
that pariſh, townſhip, or place for which he ſerves, As 
thus: 


G. Order of maintenance of the family of a ſub- 
| ſtitute when embodied, | 


| To the overſeers of the poor of the 
Weſtmorland. 3 townſhip of in the ſaid county, 
and to every of them. 


N HE RE AS complaint upon oath hath been made unto 
ne J. P. eſquire, one of his majeſty's juflices of the 
peace in and for the ſaid county, by A. M. now dwelling in 


Jour ſaid townſhip, wife of B. M. a private militia man 


ſerving in the militia of the ſaid county as a ſubſtitute for 
C. M. of your ſaid townſhip, which militia are now embodied 
and in actual ſervice, that ſbe the ſaid A. M. is not able to 
ſupport herſelf and D her ſon aged —— years ; T das therefore 
hereby require you to pay unto the ſaid A. M. the ſum 9 
weekly for the. ſupport of her and the ſaid D her ſon :' Or 
forthwith ſhew cauſe to me to the contrary. Given under my 
hand and ſcal the —— dey of ——— in the year of our Lord 


bꝑ— — — 
A . 


| If the ſubſtitute ſerves for another townſhip than that 
in which his family reſides, then, as that other townſhip 
muſt finally bear the burden, it ſeems requiſite previouſly 


to ſummon them to ſhew cauſe; and then the order may 
run thus: | | 5 | „ 


a To the overſeers of the poor of the 
Weſtmorland, townſhip of Burton in the ſaid county, 
| and to every of them. | 0 

HE REAS complaint ian oath bath been made. unto 
me J. P. eſjuire, one of his majeſiy's juſtices of the 
peace in and for the jaid county, by A. M. now dwelling in 
year ſaid tawnſhip, wife of B. M. a private militia man 


ſerving 
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Wilitla (New). 


ferving in the militia of the ſaid county as a ſubſtitute for 


C. M. of the townſhip of Barbon in the ſaid county, whith 
militia are now embodied and in actual ſer vice, that ſbe the 
faid A. M. is not able to ſupport herſelf and D her ſon aged 
years; And whereas the overſeers of the poor of the ſaid 
townſhip of Barbon aforcfaid have been duly ſummoned by ne 
to ſhew cauſe why relief ſhould not be given to the ſaid A. M. 
but have not fhewed to me any ſufficient cauſe; 1 do therefor: 
hereby require you the ſaid overſeers of the poor of the townſhip 
of Burton to pay unto the ſaid A. M. the ſum of —— 
weekly for the ſupport of her and the ſaid D her ſin, until 
you ſhall be otherwiſe ordered to forbear the ſaid allowance, 
Which faid weekly ſum is to be reimburſed to you by the ſaid 
overſeers of the poor of the townſhip of Barbon aforeſaid; 
who are hereby required to reimburſe the ſame accordingh, 
Given under my hand and ſeal the day of — in the 
year of our Lord | 


Where the ſubſtitute ſerves for a pariſh in anothes 
county, the order may be varied accordingly : as thus, 


| | T o the overſeers of the poor © of the 
Weſtmorland. 3 townſhip of Burton in the ſaid county, 
and to every of them, | 


XX 7 HEREAS complaint on bath hath been made unt 
me J. P. eſquire, one of his 1 Juſtices of the 

peace in and for the ſaid county by A. M. now dwelling in 
your ſaid townſhip, wife of B. M. à private militia man 
ferving in the militia of the county of Lancaſter, as @ ſubhli- 
tute for C. M. of the townſhip of Warton in the ſaid county 
of Lancaſter, which militia are now embodied, and in atiual 
ſervice, that ſhe the ſaid A. M. is not able to ſupport and 
maintain herſelf; And whereas the overſeers of the poor of the 
ſaid. townſhip of Warton have been duly ſummoned by me t1 
yhew cauſe why relief ſhould not be given to the ſaid A. M. 
but have not ſhewed to me any ſufficient cauſe : I 4s therefore 
hereby require you the ſaid overſeers of the poor of the townſhip 
of Burton, to pay unto the ſaid A. M. the ſum ef 
weekly for her ſupport and maintenance, until you ſhall be 
otherwiſe ordered to forbear the ſaid allowance, IWWhich ſaid 
weekly ſum is to be reimburſed to you by the treaſurer of tht 
ſaid county of Weſtmorland, on your producing to him ny 
certificate 7 this order. Which ſaid treaſurer is required to 
tranſinit the ſaid certificate, and an account of all monies ſo 


repaid by him from time to time, quarterly, ts the treaſurer if 
| tht 
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the faid connty. of Lancaſter. Mich ſaid treaſurer of the 

county of Lancaſter ſhall forthwith reimburſe the ſame to the 

ſaid treaſurer of the county of Weſtmorland, and apply to 

the juſtices of the peace at the next general or quarter ſeſſion 

for the county of Lancaſter, for their allowance of the ſaid 
acenunt, and for their order to the over ſeers of the poor of the 
tnvnſhip of Warton aforeſaid, to make good the ſame to him: 

the ſaid treaſurer of the county of Lancaſter out of their poor 

rates, Given under my hand and ſeal the — gay of ————— 

in the year of our Lord —. — — 


dad 


Form of the jultice's certificate. 


Weſtmorland. | J. P. eſquire, one of his majeſiy's juſtices . 

1 of the peace in and for the ſaid county, do 
hereby certify, that this preſent day I have executed an order 
pon the overſeers of the poor of the townſhip of Burton it 


11 


F tenance of A. M. no diuelling in the ſaid trwnſhip, wife of 
B. M. a private militia man in actual ſervice in the militia 
of the. county of J. ancaſter, as ſubſtitute for C. M. of the 
tmnunſhip of Warton in the ſaid county of Lancaſter. Given 
under my hand and ſeal the — tay of = in the year 


* a - 
5 . 


H. Warrant of diſtreſs for quakers ſubſtitutes. 


: 1 FA. D. eſquire, deputy lieutenant, and 

I F. B. and K. P. efquites, two of his 

LF | "A majeſty's juſtices of the peace for the 
Weſt moths if 2 ſald county; to the high conſtable of | 

I Rendal ward within the ſaid county; 

e of and to the petty conſtables of 

I in ine faid connty; and to each and 

| | every of chem. 1 0 5 


the chuniy aftreſuid,, yeoman, being one of the people caliel 
uakeri, beth en duly. cheſen by lot to ſerme in the milititi of 
the ſaid county, and dfter dus notice giom unto him bath neg 
| kefied to appear, und to take the oath in that behalf Fiquir#t} 
| and to ſerve in the ſaid militia, and hath alſs neglected pr 
| ide any fit parſon- tn ſerve for him as his ſubfnirute; and 
Whereas we the ſaid deputy lieutenants and juſtices at afcreſaid 

Vt. III.. OT Wim 20 Bude, 
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Militia (New). 


nde, upon as reaſonable terms as might be, namely for the ſum. 


of provided and hired A. S. a fit perſon to ſerve in the 


ſaid militia, as the ſubſtitute of him the ſaid A. Q. We d. 


therefore herehy require you to levy the ſaid ſum of by 
dijtreſs and ſale of the goods and chattels of him the ſaid A. Q. 
amd to pay the ſame unto for the uſe of him the ſaid 
A. S. rendering the overplus (if any ſhall be) unto him the 
faid A. Q. after deducting the charges of the ſaid diſtreſs and 
ſales Herein fail you not. Given under our hands and ſeals, 
the day of in the year of our Lord , 


Mill. 


Y an ancient ordinance, Haw. flat. V. 1. p. 181, 
The toll of a mill ſhall be taken according to the 
cuſtom of the land, and according to the ſtrength of 
the water-courſe, either to the twentieth or four and twen- 
ticth corn. 8 n 
And yet in ſome places the millers do claim and take 
the ſixteenth part; and where the cuſtom hath been 
ſo uſed time out of mind, perhaps it may be good and 
warrantable. Dalt. c. 112. | 
And Mr. Dalton ſays, the miller ought to take but 


| one quart for trinding of one buſhel of hard corn, but 


if he fetch and carry back the griſt to the owner, he 
may take two quarts of hard corn; and this hard corn 
is intended of wheat, rye, meſlin (which is wheat and rye 
mixed). And for malt, the miller-ſhall take but half 
lo much toll as he taketh for hard corn, that is, one 
pint in the buſhel, for that malt is: more eaſily ground 
than wheat or rye : But if the miller do fetch to his 
mill, and carry back the malt to the owner's houſe, 
then the miller alſo ſhall have double toll, Dale. c. 112. 

But by Holt Ch. J. the toll of a mill muſt be regulated 
by cuſtom; and if the miller takes more than the 1 
tom warrants, it is extorſion: But if it is a new mill 
there the miller is not reſtrained to any certain toll; 
but the perſons who will have their corn ground there, 
muſt comply with the miller's demands; and whatſoever 

e takes, it is not extortion, becaule it, is the volun- 


tary agreement of the parties. L. Raym. 149. 


\, In, ſome places, the tenants are bound. to have their 
corn ground at the lord's mill. As in the caſe of Hir 
| 7 5 
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Bil. 


and Gardener, H. 11 J. In an action on the caſe for 
erecting 2 mill, the lord declared upon a cuſtom for 
all the inhabitants to grind at his mill, and that the 


defendant had built a mill there contrary to the cuſtom, 


and this was adjudged a good cuſtom : And ſuit to a mill 
may be by reaſon of tenure or ſervice, and alſo by cuſtom, 
and ſo may well bind ſtrangers. 2 Bul//r. 195. 

And a new erected houſe within the precincts is 
within the cuſtom of multure: And none may grind 


elſewhere, but in caſe of exceſſive toll, or that the g riſt 


cannot be ground in convenient time. Hardr. 177, 
T7. 16 C. 2. K. and Mood. The defendant being a mil- 
ler, was indicted for changing corn delivered to him to 


be ground, and giving bad corn inſtead of it. It was 
moved to quaſh uit, becauſe only a private cheat, and 
not of a public natufe. But it was anſwered, that be- 
ing a cheat in the way of trade, it concerned the pub- 


lic, and therefore was indictable. And the court was 

unanimous not to quaſh it. Se. Col. F.t 209. - 
Altho' every larceny implies a treſpaſs, and a feloni- 

ous taking of the thing ſtolen; yet it hath been re- 


* 


ſolved, that even thoſe who have the poſſeſſion of goods by 


the delivery of the party, as a miller who hath corn 


delivered to him to grind may be guilty of felony by 

taking away any part thereof with an intent to. fleal 

Hao TI 5 e ee 
Millers are not to be common buyers of any corn, to ſell 


the ſame again, either in corn or meal; but ought on- 


* 


ly to ſerve for the grinding of corn that ſhall be brought 


| to their mills. Dalt. c. 122. 
By the 9 G3. c. 29. If any perſon or perſons, un- 


* 


lawfully, riotoufly, and tumultuouſly aſſembled, to the 


| diſturbance of the public peace, ſhall unlawfully and 


with force demoliſh or pull down, or begin to demo- 
liſh -or- pull down, any wind ſaw mill, or other win@ 
mill, or any water mill, or other mill, or any of the 


| works thereto belonging; every ſuch perſon ſhall be 


guilty of felony without benefit of clergy. And if any 


{ perſon ſhall wilfully or maliciouſly burn or ſet fire to 


any ſuch mill; he ſhall in like manner be guilty of 
felony without benefit of clergy, Proſecution to be 
commenced within - eighteen months after the offence 


committed, 


* 4 * . 
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| Wines deſtroying, 0 & 


8 1. 


Y the 10 G. 2. e. 32. If any perſon ſhall- withty 
and maliciouſly ſet on fire any mine, pit, or del ok 

of coal or cannel coal ; he ſhall be guilty of felony with 
out benefit of clergy. | 3 

2. And by the 13 G. 2. c. 21. If any perſon ſhall di- 
vert or convey any water into any coal work, with deſign 
to deſtroy or damage the ſame ; he ſhall pay to the Party 
grieved treble damages, with coſts, 

. And by the g G. 5 c. 29. If any pe erfon ſhall wil. 

Full y or maliciouſly ſet frre to, burn, demo iſh, pull down, 
or otherwiſe deſtroy or damage any fre engine or other 
engine erected for draining water from collieries or coll 
mines, or for drawing coals out of the ſame; or for 
draining water from any mine of lead, tin, copper, of 
other mineral; or any bridge, waggen way, or trunk 
erected for conveying coals from any colliery, or. Foa 
mine, or ſtaith for depoſiting the ſame; 3, or any. ridge or 
waggon way erected for. conveying lead, tin, copper, oi 
other mineral from any fuch mine; er ſhall cauſe of pro- 
cure the ſame to be done; be ſhall be guilty of felouy, 
and tranſported for 7 years. 

Provided, that no perſon ſhall be proſecuted on this act, 
unlefs the proſecution. be commenced | in 18 months after 
the offence committed. 1 


Miſadventure. Se Homicide, 


1 
14 Ws 


0 © Bildemeanoz. ae 
11 18 n in it (uſual cccepth@þ is applled to at 
1 thoſe crimes and offences, for which the law has 
not provided a particular name ; and they may be puniſhed 


according to the degrees of the offence, by fine, or im- 
n or both. Bafl, 
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Mliſpriſion of felony.» See Felony. 
Mliiſpriſion of treaſon. See Treaſon: 
Mictimus. See Commitment. 

Murder. See Homictde. 


Mute. 
ERETOFORE a perſon ſtanding mute upon an 
1 arraignment of felony (that is, without ſpeaking 
any thing at all, or without putting himſelf upon God 
and the country) was liable to a ſtrange and cruel kind 
of puniſhment ; the judgment in which caſe was, that 
the man or woman ſhonld-be remanded to the priſon, and 
laid there in ſome low and dark room, where they ſhould 
lie naked on the bare earth, without any litter, ruſhes, 
or other cloathing, and without any garment about them, 
but ſomething to cover their privy parts ; and that they 
ſhould lie upon their backs, their heads uncovered and 
their feet, and one arm to be drawn to one quarter of the 
room with a cord, and the other arm to another quarter, 
and in the ſame manner to be dene with their legs; and 
there ſhould be laid upon their bodies iron and ſtone, ſo 
much as they might bear and more; and the next day 
following to have three morſels of barley bread without 
any drink, and the ſecond day to drink thrice of the wa- 
ter next to the houſe of the priſon (except running wa- 
ter) without any bread ; and this to be their diet until 
they were dead. So as, upon the matter, they ſhould 
die three manner of ways, by weight, by famine, and by 
cold. And the reaſon of this terrible judgment was, be- 
cauſe they refuſed to ſtand to the eemmon law of the 
land, 2 Injt. 178, 179. ; ; DIMIK 5:5 5 * An 
And this ſome perſons endured, for the ſake of their 
children or other kindred; becauſe in ſuch caſe they for- 
feited their goods only, and not their lands; for land 
could not be forfeited but by attainder. 
"(hed WE But now, by the 12 C. 3- c. 20. If "any ptrſon, being 
arraigned on any indictment or appeal for felony, or on any 
mament for piracy, fhall upon ſuch arraignment fland mute, 
| & will not anſwer directly to the felmny or firacy, he ſpall de 
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Mute. 


convicted of the offence, and the court ſhall thereupon away! 
judgment and execution, in the ſame manner as if he had been 
convicted by verdict or confeſſion ; and ſuch judgment ſhall hays 
all the ſame conſequentes, as a conviction by verdict or confeſ. 
fron. | 


And the ſame Jaw is, with refpe& to an arraignment 


for treaſon or petty larceny; for before this act, perſons 
ſtanding mute in either of theſe caſes, were te have the 


like judgment as if they had confeſſed the indictment, 
2 Infl. 177. 2 Haw. 329. | | | 


Naval ſtores. See Stozes. 
Navigable rivers. See Rivers and J2Navigation. 
Nets. See Game. 
News papers. See Statnps. 
Night walkers. See Surety. .- 
Noblemen. See Peers. 


Non compos. See Lunatick. 
Non conformiſts. See Dillentets. 
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Northern bozders. 


I, Bt the 43 El. c. 13. Foraſmuch as many per- 
| ſons dwelling in Cumberland, Northumberland, 


Weſtmorland, and Dureſme, have been taken by force 


and kept until ranſomed ; and whereas by reaſon of in- 
curſions, burnings, and robberies, ſeveral inhabitants there 
have been forced to. pay a certain rate of money, corn, 
cattle, or other conſideration, commonly called by the 
name of Blackmail, to divers men of name, friended and 
allied with divers in thoſe parts, who are known to be 
great robbers and ſpoil takers in the ſaid counties, to the 
end thereby to be by them freed, protected, and kept in 
ſafety; by reaſon whereof many are impoveriſhed, and 
CO | rapige 


on. 


Nozthern borders. 
npine much »increafed-: It is therefore enacted, that 
whoſoever ſhall: without good authority take or detain, 


any ſuch perſons againſt their wills, to ranſom them, or 


make a prey or ſpoil of their perſons or goods, upon 
deadly feud, or otherwiſe ; or ſhall be aiding therein; 
or whoſoever ſhall take, receive, or carry. any money, 
corn, cattle, or other conſideration, commonly called 
Blackmail, for ſuch: protection; or ſhall burn any ftack 
of corn; he ſhall, on conviction: at the aſſizes Gr ſeſ- 
ſions, be | guilty of felony without benefit of clergy. 
J. I, 2. F443, INE. | 

' Foraſmuch as, &c.] At the time when this act was 
made, and for ſome time after, the peace of the borders 
was maintained by commiſſioners appointed by the two 
crowns reſpectively, who agreed upon certain articles to 
be obſerved by both ſides; appointed guards and watches 
at certain fords and other places; kept courts ; redreſſed 
grievances ; puniſhed offenders; and had power of life 
and death by way of legal trial in the manner of oyer and 
terminer. And this act was not made in abolition of 
ſuch power, but in aid thereof, and for the puniſhment 
of certain offenders unto whom the commiſſion of the 
lords wardens of the marches did not extend; which of- 
fenders, although not employed in the protection of the 
country by virtue of the inſtitution of the wardenſhip of 
the marches, yet demanded contribution of the inhabit- 
ants under pretence of preſerving them from rapine and 


depredation by reaſon of the friendſhip and alliance 


which they had with the ſpoil-takers and robbers in thoſe 
parts, 8 95 


Blackmail] Maile, in French is a ſmall piece of money; 
and in the 9 H. 5. filver halfpence here were termed 
mailes. In a large acceptation, the word maile ſignifies a 
rent in general, paid either in money, corn, cattle, or 
other goods, as geeſe maile, cow maile, and the like; and 
in Scotland, maile is ſtill the common word for rent. 
White maile, white rents, (vulgarly called quit-rents,) 


were rents paid in filver, and thereby diſtinguiſhed from 


work day rents,” cummin rents, corn rents, and the like. 
Black maile, or black rents, ſeem properly to have been 
rents paid in cattle (otherwiſe called neat g, dr neat geld, 
from the Daniſh gelt, geld, geldum, a paymeirt or tribute); 
but more largely taken, it ſeemeth to have been uſed to 
ſignify all rents not paid in ſilver, in contradiſtinction 


to the redditus albi, blanch farms, or waite 1ents, 


ES Dead!; 
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Mos troopers. 


Moꝛthern boꝛders. 


Deadly fend] Feud in the German ſignifies enmity, er 
war; as in like manner the word be henifes an enemy, 
Feud in Scotland, is 3 combination of kindred to revenge 
injuries or affronts done or offered to any of. their blood. 
Deadly feud is a profeſſion of irreconcileable hatred, till a 
perſon is reyenged even-by the death of his adverſary, 

And, by the faid ſtatute, perſons outlawed in any of the 
faid counties for any ſuch murder, robberies, burglaries, 
or other felonies, ſhall in two months be certified in writing 
by the clerk of the peace to all the ſheriffs of all the ſaid 
counties; and the ſaid ſheriffs ſhall proclaim them in 
Carliſle, Penreth, Cockermouth, Appleby, Kendal, Newcaſtle, 
Morpeth, {ERS Hexam, Dureſme, Darli :ngton, Biſhop 
Awckiand, Bernard cafile, and Berwick, and once a month 
in every their county courts, til! they, ſurrender ; and the 
mayors ſhall proclaim them in every fair, and every fix 
weeks in the market; and perſons” relieving, or conferring 
with. them, ſhall, on the like conviction, be impriſoned 
for ſix months, and bound to the good behaviour for a 


Waß 2. 4 5» ©- 


2. The juſtices of n and Aber nd, may 


make order in ſeſſions, for charging the reſpeQive counties, 


* ſecuring the ſame againſt the moſs-troopers (that is, 
thieves and robbers, who after having committed offentces 
in the borders, do eſcape through the waſtes and moſſes); 
fo as N. eee e, be not charged about 500 1 ner 
Cumberland above 200 | a year, And they may appoint a 
commander, with 30 men in Nerthumberland, and 12 men 
in Cumber lands to ſearch for, purſue, and apprehend offen 
ders. 13 14 C. 2. c. 22. 

And the perſons ſo employed ſhall be choſen in ſeſſions 
yearly, or every two years at the fartheſt. 29 & * C. 2. 
C. 2. 

And the ene ſhall take ſecurity of the” perſons by 
them employed for preſervation of the borgers, to anſwer 
the damages ſuſtained by their negle& gr default, and to 
pay the ſame in four months after proof made thereof i in 
tethons by oath ef one witneſs; ſoas the goods ſtolen be 
entred in one of the books to be kept for that purpoſe, 
in 48 hours after they be ſtolen or gone; and books 
mall be kept for that end in every market town in the 
faid counties, and in ſuch other places, and by ſuch 
perſons, as the ſeſſions ſhall appoint, 29 & 30 C. 2. 6. 2. 

And by the 18 C. 2. c. 3. Great and notorious thieves 
r ſpoil takers, in the taid counties of Northumberland 

d Cumberland, thall ſfufter death as felons without * 
3 | DEED L 


Noꝛthern boꝛders. 
fit of clergy; or maybe tranſported by order of the 
judges of aſhze, during life. Ce cs 
58 By the 1 3. 3. 31. If any perſon againſt whom Offenders eſcap- 
2 warrant ſhall be iſſued by any juſtice in England, for ing out of one 


* 


any offence againſt the laws of England, ſhall eſcape or 
go into Scotland; the heriff, or ſteward depute, or ſubſti> 
tute, or any juſtice, of- the county or place where ſuch 


o * 


kingdom into 


the other. 


perſon ſhall be, may indorſe his name on the faid ware 


rant: which warrant, ſo indorſed, ſhall. © 4 ſulkcient 


authority to the perſon bringing ſuch, warrant, and to. a 
perſons to whom it was originally directed and alſo,to all 
ſheriffs officers, ſtewards, officers,, conſtables, and other 


peace officers where ſuch warrant ſhall, be fo indorſed, to 
execute the ſame in the county or place where it is fo in- 
dorſed, by apprehending the perſon againſt whom ſuch 
warrant is granted, and to convey him into the county or 
place in England (being adjacent to Scotland) in which 
the offence was committed, before à juſtice of ſuch 
county or place, to be there dealt with acgording to law: 
Or, in caſe the offence was committed in the county nat 
next adjacent to Scatland, then to convey him into any 


county of England adjacent to Scotland, before a juſtice 


there; who ſhall proceed, with regard to ſuch perſon, 1 
indorſing the warrant, as by the 24 G. 2. c. 55. in Jik 
manner as if the perſon had been apprehended in the. Jaid 
county. /. I. 1 | S 
And if any perſon, againſt whom a warrant ſhall be 
iſſued by the lord juſtice general, lord juſtice clerk, or 
any of the lords commiſſioners of juſticiary, or by any 
ſheriff, or ſteward depute, or ſubſtitute, or juſtice of th 


peace of Scotland, for any offence againſt the laws of 


Scotland, ſhall eſcape or go into England, any juſtice of 
the county or place where ſuch perſon ſhall be, may in- 
dorſe his name on the ſaid warrant : Which warrant, ſo 


indorſed, ſhall be a ſufficient authority to the perſon 


bringing ſuch warrant, and to all perſons to whom it was 
originally directed, and alſo to all conſtables or other 
peace officers where ſuch warrant ſhall be ſo indorſed, to 
execute the ſame in the county or place where it is ſo in- 
dorſed, by apprehending the perſon againſt whom ſuch 
warrant is granted, and to convey him into the county or 
place in Scotland (being adjacent to England) where the 
offence was committed, before the ſheriff or ſteward de- 
pute, or ſubſtitute, or a juſtice of ſuch county or place, 
to be there dealt with according to law: Or, in caſe the 


offence was committed in a county not next adjacent to 


England, 
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England, then to convey him into any county of Scotland 
adjacent to England, before the ſheriff,. or ſteward de. 


pute, or ſubſtitute, or a juſtice there; who ſhall proceed, 


with regard to fuch' perſon, according to the rules and 
practice of the law of Scotland, in like manner as if he 
had been apprehended in the ſaid county. ,. 2. 
And the expence of removing priſoners as aforeſaid 
ſhall be repaid to the perſon defraying the ſame, by the 
treaſurer of the county in England, or by the ſheriff, or 
ſteward depute, or ſubſtitute, of the county in Scotland, 
in which the offence was committed ; the amount of ſuch 
expence being previouſly aſcertained upon oath before 
two juſtices of ſuch county, and allowed and ſigned by 
ä | | 

And if any perſon, having feloniouſly taken money, 
cattle, goods, or other effects, in either part of the united 
kingdom, ſhall afterwards have the ſame or any part there- 


of in his poſſeſſion in the other part of the united king- 


dom; it ſhall be lawful to indict, try, and puniſh him for 


theft or larceny in that part of the united kingdom, where 


he ſhall ſo have ſuch money, cattle, goods, or other ef- 
fects in his poſſeſſion, as if the ſame had been ſtolen there, 


fe 4. | 


And if any perſon, in either part of the united king- 
dom, ſhall knowingly receive or have any money, cattle, 
groſs, or other effects, ſtolen or otherwiſe feloniouſly ta- 
ken in the'other part of the united kingdom ; he ſhall be 
liable to be indicted, tried, and puniſhed for the ſame, in 
that part of the united kingdom where he ſhall ſo receive 
or have the ſame, as if they had been originally ſtolen 
there. /. 5. | e 


Nuance. 
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Nuſance. 
J. What it is. | 
II. How it may be removed. 


III. How puniſhed. 


I. What it is. 


\ Common nuſance ſeems to be, an offence againſt 


the publick, either by doing a thing which tends to 
the annoyance of all the king's ſubjects, or by neglecting 
to do a thing which the common good requires. 1 Haw. 


25 3 5 | 
Annoyances to the prejudice of particular perſons, are 


not puniſhable by a public proſecution as common nu- 
ſances, but are left to be redreſſed by the private actions 
of the parties aggrieved by them. 1 Haw. 197. 
W here note a diverſity between a private and a publick 
nuſance: If it is a private nuſance, he ſhall have his 


action upon his caſe, and recover his damages; but if it 


is a public nuſance, he ſhall not have an action upon his 
caſe, and this the law hath provided for avoiding of mul- 
tiplicity of ſuits, for if any one might have an action, all, 
men might have the like; but the law for this common 
nuſance hath provided an apt remedy, by preſentment or 
indictment at the ſuit of the king, in the behalf of all his 
ſubjects; unleſs any man hath a particular damage, as if 
he and his horſe fall into a ditch made acroſs a highway, 
whereby he received hurt and loſs, there for his ſpecial 
damage which is not common to others, he ſhall have an 
action upon his caſe. 1 [nft. 56. | | 

And from hence it clearly follows, that no indictment 
for a nuſance can be good, which lays it to the damage of 
private perſons only : as where it accuſes a man of ſur- 
charging ſuch a common; or of incloſing ſuch a piece of 
ground, wherein the inhabitants of ſuch a town have a 
right of common, to the nuſance of all the inhabitants 


of ſuch a town; or of diſturbing a watercourſe running 


to ſuch a mill, to the damage of ſuch a perſon and his 


tenants, without ſaying of all the liege ſubjetts of the king, 
1 Haw. 197. 


Yet 
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adjacent. 1 Haw. 198. 


Nuſance. 


Yet it hath been ſaid, that an indictment of a commer 
cold is good, although it conclude to the common nuſance 
of divers, inſtead of all, the king's ſubjects ; perhaps for 
this reaſon (ſays Mr. Hawkins) becauſe a common ſcold 
cannot but be a common nuſance. 1 Haw. 198. 

And if the Jaw be ſo in this cafe, why ſhould not an 
indictment ſetting forth a nufance to a way, and expreſsly 
and unexceptionably ſhewing it to be a highway, be good, 
notwithſtanding it conclude to the nuſance of divers, with- 
out ſaying all the king's ſubjects? And perhaps the autho- 
Tities which ſeem to contradict this opinion, might go upon 
this reaſon, that in the body of the indictment, it did not 
appear with ſufficient certainty, Whether the way, wherein 
the nuſance was alledged, were a highway, or only a pti- 
vate way; and therefore that it ſhall be intended from the 
concluſion of the indictment, that it was a private way, 
1 Haw. 198. | | „ 

There is no doubt but that common bawady hauſes are 
indictable as common nuſances; and it hath been ſaid, 
that all common /ages for rope dancers, and alſo all com- 
mon gaming houſes, are nuſances in the eye of the law, not 
only becauſe they are great temptations to idleneſs, but 
alſo-becauſe they are apt to draw great numbers of diſor- 
derly perſons. 1 Haw. 198. af 

| Alſo it hath been holden, that a common play h:uſe may 
be a nuſance, if it draw together ſuch a number of coaches 
or people, as prove generally inconvenient to the places 


- 


Stopping a proſpect is not a common nuſance. 3 Salk, 
287>.-. ie | | 
Eredting a ſhed ſo near a man's houſe, that it ſtops up 
his lights, is not a nufance for which an action will lie; 
unleſs the houſe is an ancient houſe, and the lights an- 
cient lights,” 2 S2R.'459, oo 5 
So if two men be owners of FP parcels of land adjoin- 
ing, and one of them doth, build an houſe upon RT i 


and makes windows and lights, looking into the other's 


land, and this houſe and the lights haye continued by 
the ſpace of 30 or 40 years ; yet the other may, upon his 
own land and foil, lawfully ere& an houſe or other thing, 
againſt the faid lights and windows, and the other can 


have no action; for it was his folly to build his houſe ſo 


near to the other's land. But if the former hath con- 
tinved for time immemoria}, it is otherwiſe. Gro, Eliz. 
A gats 


4 


4 HS ws 


Naiſance. 


A gate erected in a highway, where none had been be- 
fore, is a common nuſance. 1 Hat. 199. 

It hath been holden, that it is no common nuſance to 
make candles in a town becauſe the needfulneſs of them 
ſhall diſperſe with the noifomneſs' of the ſmell; but the 
reaſonableneſs of this opinion ſeems juſtly to be queſtion- 
able, becauſe whatever neceſſity there may be that candles 
be made, it cannot be pretended to be neceſſary to make 


them in a townt And ſurely the trade of a brewer is as 


neceſſary 28 that of a chandler; and yet it ſeems to be 
agreed, that a brewhouſe erected in ſuch an inconvenient 
place, wherein the buſineſs cannot be carried on without 
greatly incommoding the neighbourhood, may be indicted 
as a common nuſance: And ſo in like caſe may a glaſs 


U 


bonſe, or à fine yard. 1 Haw. 199. 


Two perſons were indicted for making great quantities 
of noiſome, o fenſive, and farming liquors, called acid ſpirit of 
ſulphur, oil of vitriol, and oil of aqua fortis; whereby 
the air was impregnated with noiſome and offenſive ſmells; 


And it was held by the court to be a nuſance. The 


word noiſome comes in the place of the Latin ocivus; and 
means not only diſagteeable, but hurtful. And lord 
Mansfield ſaid,” it is not neceſſary, to conſtitute” the of- 
fence," that the ſmell ſhould be urwholeſome ; it is enough, 
if it renders the enjoyment of life and property uncomfort- 
able. Burrow, Mansfitld. 333. Rex v. White and Ward. 
E. ! 0 E. 2. TE: LH DCIS #5 SERL , £5 3 T1207 

95 perſon was indicted for making great noiſes in the 
night with a ſpeaking trumpet, to the! diſturbance of the 
neighbourhood; and it was held by the court to be a nu- 
ſance, T. 12 G. K. and Smith. Str. 704. 

But it hath been reſolved, that neither an old, nor a new 
dove=cote is a common nuſance; but perhaps if a tenant 
hath erected one without licence of the lord of the manor, 
theo hotd / may have an action on his "caſe againſt him. 
PaAgweg8;: Melt ne e ene eee 
A monſler ſhewn for money is a miſdemeanor. 2 Chu. 
Ca. tro! V. 34. C. 2. Herring and Walrond! It wWascà 
monſtrous child, that died, end was embalmed to be kept 
for ſhew z but was ordered by the lord chanceller to bs 
. 2 ioftone ont gan 
If a man has a dig that Kills ſheep, that is not a- public 
nuſance, but the owner of the dog (knowing thereof) 4 
liable to an action; but if he is ignorant of ſach quality; 
he ſhall not be puniſhed: for this killing: And in an action 
upen the caſe for ſueh-killing, the plaint:# ſhall be rei 


, 4 
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Nuſance. 
quired to prove in n evidence, that the dog had uſed: to kill 
ſheep. Dyer 25. Het. 171. 


If a man has an unruly herſe in his ſtable, and leaves 


open the ſtable door, whereby the horſe gets forth and 
doth miſchief, an action lies againſt the maſter, 1 Vent. 
295. 

n che caſe of 8 and Sharp, E. 8 W. The plain- 
tiff declared, that the defendant kept a bull, that uſed to 
run at men, but did not fay that the defendant knew of 
this quality ; it was adjudged, that an action did not lie, 
unleſs it did appear that the maſter knew of this An. 
2 Salk. 662. 

There is a difference between beaſts that are fon: na- 
ture, as lions and tygers, which a. man muſt always 
keep up at his peril ; and beaſts that are manſuete nature, 
and break through the tameneſs of their nature, ſuch as 
oxen and horſes. In the latter caſe, an action lies, if 

the owner has had notice of the quality of the beaſt; but 
in the former caſe, an action lies without ſuch natice. 
LA. Raym. 158 3. 

But after ſuch wild beaſts have eſcaped from their keeper, 

fo as to regain their natural liberty; ; in ſuch caſe, he 


that kept them before, ſhall not anſwer for the damage 
they ſhall commit after he hath loſt them, and they Raus | 


reſumed, their wild nature. 1 Ventr. 295. 

A maſti if, going in the ſtreet unmuzzled, from the fo. 
rocity of his nature being darigerous and cauſe of terror 
to his majeſty's ſubjects, ſeemeth to be a common nu- 


ſance, and conſequently the owner may be indicted. tor 


fuffering him to. £0 at . 


II. How i may be removed. COTE 

Xl: 29152189 Dad 

" It ſeemeth to 8 8 that any ane. may.pu}l-down 
or otherwiſe deſtroy a common nuſance, as a ne gate, 
or even a new houſe. erected in a highway, or the like: 
for if one whoſe eſtate is or may be prejudiced by:a pri- 
vate nuſance actually erected, as a houſe hanging over 
his ground, or ſtopping his lights, may juſtify the"; ens 
tring into another's ground and pulling down and deſtroys 
ing fuch-a-nuſance,-whether it were erected before ot ſince 
he came to the eſtate, it cannot but follow a fott:pri, that 
any one may lawfully deſtroy a common nuſance: And as 


the law. is-now holden, it ſeems that in a plea, juſtifying 


the removal of the nuſance, a man need not ſhew that he 
pid as little * as might be, 1 Haw. 199. 


1 But 


Nulante. 


But although he may remove the nuſance, yet he can- 


not remove the materials, or convert them to his own. 


uſe, Dalt. c. 50. 


7% ˙— 


Jl is „il chat à common ſcold is puniſhable 6 * con | 
vition, upon indictment) by being placed in a certain 
engine of correction called the n or cueking ſtool. 

1 Hew. 200. 

Note; cuck or guck in nay "a tongue Cacconding 0 


lord Cote) ſignifieth to ſcold or brawl; taken from the 


bird cuc oro or ' guckhaw :.* and ing in that language ſigni- 


fieth water; becauſe a ſcolding woman was for her puniſh- 


ment ſowſed in the water. 3 Inſt. 219. The common 


people in the northern parts of England, amongſt whom 
the greateſt remains of the ancient Saxon are to de found, 
pronounce” it ducking: fool; which pethaps may have 
ſprung from the Belgict or Teutonict ducken, to dive under 
water; from whence alſo probably we denominate our 
duck the water fowl: or rather, it is mere agreeable to 


the analogy and progreſſion of languages, to aſſert, that 
the ſubſtantive duct is the original, and the verb made 


from thence; as much as to , that 80 eu is 0 4 as 


that foi does. 
And ſhe may be convicted, een beni forth: tha 
particulars in the indictment. 2 Haw. 22 


Nevertheleſs, the offence muſt be ſet farch with con- 
venient certainty; and the indictment. mutt conelude not 


only againſt the peace, but to the common nuſance of divers 


of his. majefly's liege ſubjefts. And in the caſe of K. and 
Margaret Cooper, H. 19 C. 2. She was convicted on an 


indictment, for being 4 common and turbulent brawler, and 


fower of diſcord among jt. her quiet and honeſt. neighbour 
fo that. ſhe. hath. ſtirred, moved, and incited_divers Arifes,, 
controver /i , quarrels, and diſputes, among ſi his. 4 
lige people, againſt the peace, &c. It was moved 
arreſt of judgment, that the charge was too 1 
and did not amount to being either a barrator or com- 
mon ſcold, which are the only inſtances in which a 
neral charge will be ſufficient, It was likewiſe ob- 
2 Qed,” that if the words did amount to a deſcription 
of a ſcold, yet it ſhould be laid to be to the com- 
mon nuſance of her neighbours, for every degree of ſeold- 


ing is not indictable. And the court was of opinion, 


"TT 
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Nuſanece, 
that the judgment ought to 'be- arreſted on both excep. 
tions; for none of the words here uſed are the technical 
words; and it mult be laid to be to the common nuance, 
Str. 1240. * 

There is no doubt, but that whoever is convicted of 
another nuſance, may be fined and. impriſoned ; and it 
is ſaid, that one convicted of a nuſance done to the King's 
highway; may be. commanded by the judgment to'remove 


the nuſance at his on cofts : and it ſeemeth to be-rea-- 


ſonable, that thoſe ho are convicted of any other com- 
mon nuſance, ſhould alſo have the like Judgwent. x 
| Haw. 200. Str.. 886. R ; | 
And the defendant ſhall nat hay allowed to make any 
obj jections eee —— until ” hath. pleaded 
to it. Dat. c. 66. 8 | 
And the court never. "dts 4 i perlen unten of 2 
nuſance, to à ſmall fine, until pfachs is made of. the nu- 


. 


u 


ſance being removed. Dalt. c. G66. 
A' maſter —— for a nuſance done 175 bia ſervant, 
Ld. Raym. 264. di 10 io 


'All common i atwrindiftable: cit ak at the fel. 
ſions, but alſo in the torn and leet. 2 Haw. 67. 

An act of general pardon only diſcharges the an but 
not the abatement of the nuſance. 2 Salt. 458. | 
There are many offences by:particular ſtatutes hd 
to be common ares which are treated of under their 
reſpective nn 10e * 5 r Lam 56 ta 
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in 17 iy jeman, on the i day 

- in, the year of the reign of ——— and on 


2. other dgys 4 and. times, as well” before* as —— 
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A * fenarhs — pus not m much of ates Tg our ar- 
ceſtors ſuppoſed none but women could. he guilty of this offence; 
fax. the technical words denoting the. g lame, whilſt the Proceed- 
were in latin, were of the feminine gender; as 7ixalrixy 
ee communis  Pugnatrixy Community Pacis An 
aud the like co n 
aid 


1 pee fo as afore. 
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p- ſaid done, doth yet continue and ſuffer to remain; to the com- 
al mon nuſance of. all the lieges and ſubjefts of our ſaid lord the 
be. king, to the evil example of all others in the like caſe ef 

fending, and againſt the peace of our faid lord the king, 
of his crown and dignity. | | 

it 
Z's 
ve 
a- | 
* | 
1 Oaths. 

5 J Of calbs i N 
ed . Of oaths in general. 

I. The common forms of oaths, 
= III. Puakers oaths. 

bf IV. Oaths of infidels. 
nt; 5 5 | | 
ef IJ. Of oaths in general. 
ut I, AT H is a corruption of the Saxan word esath, Oath, 

G | 3 Init. 165. 7 | 
red 2. It is called a corporal oath, becauſe the perſon lays Corporal oath, 
eit his hand upon ſome part of the ſcriptures when he takes 

tc 3 104. | 
3. If the oath be taken on the common prayer book, Oath taken on 
which hath the epiſtles and goſpels, it is good enough, the ae e 

12 and perjury upon the ſtatute may be aſſigned upon this!“ 5s 
[29 oath, 2 Keb. 314. | | E 
bon 4. The words, So helþ me God, in the common form So help me God 
of of an oath, perhaps may have been firſt uſed in the very 
day ancient manner of trial by battle in this kingdom, or at 
. leaſt are delivered with a peculiar emphaſis in that ſo- 

di, lemnity ; wherein the appellee lays his right hand on the 

ſet WW Þook, and with his left hand takes the appellant by the 

05 right, and ſwears to this effect, Hear this, thou who calleſt 

10 thyſelf John by the name of baptiſm, whom T hold by the hand, 6 
— that falſly upon me thou haſt lied; and for this thou lieſt, 

07 that I who call myſelf Thomas by the name of baptiſm, did 
4 not feloniouſly murder thy father W. by name —— S Help 
Ws me God; (and then he kiſſes the book and ſays) and 
615 this I will defend againſi thee by my boch, as this court 
ay Hall award. And fo the appellant is ſworn in like 


manner. 
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Power of admi- 


niſtring an oath. 


Oaths. 


(Were we may obſerve alſo the genuine foundation, 
as it feemeth, of the lie being eſteemed ſtill fo great an 
affront above all others, as whenever it is pronounced, 
to cauſe an immediate affray and bloodſhed. ] 

5. There hath been much doubt, how far Juſtices of 
the peace have power to adminiſter an oath. The ſtatute 
of the 15 G. 3. c. 39. hath in one inſtance aſcertained 
and declared their power; by which it is enacted as fol- 
lows: I hereas it is frequently neceffary fer jujtices of the 
Peace to adminiſler oaths, where penalties are 10 ze leojed or 
diſtreſſes 79 be mate, in purſuance of as of parliament, 
which they have u power t9 adi nid: „ unless authorized fo 
to do by ſuch act; reſpeelively ; it is ther fore enacted, that in 
all caſes, where any penalty is directed to de levied, or diſtreſs 
to be made, by any act of parttament now in force, or here- 
after to be macle, it ſhall be lawful! for any Juſtice or _juftices, 
acting under the crtherity of ſuch g= rep eftiveiy, to admini- 
fler an oath or oaths for the purpoſe of teoying juch penalties 
or making ſuch diſtreites. 

But except in the particular inſtance here ſpecified, t 
matter remains as doubtful as it was before, or — 
more doubtſul, as it may induce an inquiry into other 


branches of the office of a juſtice of the peace, which 


poſſibly may be liable to the ſame objection. 

And there ſeems to be ſome ambiguity upon the face cf 
the act itſelf. For there are three different forms of ex- 
pieſſion in acts of parliament giving power to juſtices ta 
levy penalties and make diſtreſſes: One is, where an 
act ſays generally, that ſuch an offence ſhall be heard and 
determined by one or more juſtices, without ex preſhng 


the particular mode of conviction: The fecond is, Whete 


an act ſays, that the conyiciion ſhall be upon the oath of 
one or n.oie witneſs or witneſſes: And the third 15, 
where the act goes further and V which oath ſuch | me 
tice is herdly impoiwered to adminiſler. 

If it is the laſt of theſe only that the act refers to, 
it is Certain there are numberlets inſtances where convic- 
Lions are requiied by acts of parliament to be made on the 
oaths of witnciles, which acts give no expreſs power to 
the juſtices to adminiſter ſuch oaths ; and if upon the 
ſaid acts no oath, beiote this remedial act, could be ad- 
miniſtred, they muit neceliarily be underſtood as having 
been hitherto nugatory, and the convictions thereupon 


merely void. The famous game act of the 5 Ann. c. 14. 


and many other game acts conſequent thereupon, re 
quire the conviction to be upon oath, but do not ex- 
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preſsly authorize the juſtites to adminiſter the ſaid oath, 
So alſo, many penalties relating to the poor; to the 


woollen, linen, fuſtian, cotton, leather, iron, and other 


manufactures; to the wages of ſervants, Jabourers, and 
artificers; and even on the late dog act, where the penal - 
ties are very large; and on a yet later act, 13G. 2. 
c. 63. relating to the filk manufacture, where ſome of 
the penalties are nt leſs than 5951, — are directed to be 
recovered by the oaths of witneſſes, and yet the juſtices 


are not impowered by any of the acts reſpectively to ad- 


miniſter the ſaid oaths. DE 
But be this as it may, it 1s evident that this remedial 


act doth not extend to any caſe where an oath is not men- 


tioned in the act, but where only a general power is 

iven to the juſtices to take cognizance: and it may be 
argued, that if where an oath is neceſſary, yet the juſtices 
cannot proceed, unleſs authorized by the ſeveral acts re- 


| ſpectively to adminiſter ſuch oath, it follows a fortiori, 


that where no oath is mentioned, there no oath can be 
by them adminiſtred. And this is the caſe of all the an- 
cient ſtatutes, ſo far down as the latter end of the reign 
of queen Elizabeth. For they only expreſs in general, 
that the juſtices ſhall have power to hear and determine 

-ſhall inguire of ſuch and ſuch offences -ſhall 
inquire, hear, and determine, by their diſcretions ſhall 
convict offenders by witneſs, confeſſion, or otherwiſe, The 
ſtatute of the 43 El. c. 7. againſt hedge breaking and 
robbing of orchards, is the firſt ſtatute that ſpecially re- 
quires the conviction to be upon oath: And in many 


ſubſequent ſtatutes, it is only expreſſed that the convic- 


tion ſhall be before the juſtices, without any mention 
ef an oath at all. 


Beſides, there are many other acts to be done by juſtices . 


of the peace, which have no relation to levying of penal- 
ties or making diſtreſſes: And it may be argued from 
analogy, that if they have not power to adminiſter an 
oath in one caſe, they have not power to adminiſter it in 
another under the like circumſtances. As for Hiſtance : 
Sometimes the penalty, after conviction, is not pecuniary, 
to be levied by diſtreſs, but corporal, by commitment 
to the houſe of correction, or otherwiſe; and yet the 
acts, authorizing and directing the proceedings, run in 


the very ſame ſtyle and form of words, only this act of 


the 15 G. 3. c. 29. heals the defect in one caſe, but 
leaves the matter open as to the reſt, and unleſs the cir- 


_ Curmſtances can be diſtinguiſhed, may affect the office of 
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Oaths. 


a juſtice of the peace in a moſt eſſential and vital part; 
for to convict, and in conſequence thereof to impriſon an 
offender, without oath, or (which is the fame thing) by 
virtue of an oath which the juſtice hath no power to ad- 
miniſter, argues a very feeble and imperfect juriſdiction, 
and ſuch as no one, without being well adviſed, would 
1cadily chuſe to exerciſe. 

Indeed, very few of the oaths adminiſtred by juſtices of 
the peace have the aforeſaid ſanction of a fpecial autho— 
rity given by the ſeveral acts to ſupport them. No act of 
parliament gives a ſpecial power to adminiſter the oath 
of office to a gager in the exciſe, a commiſſioner of ſewers, 
or a ſherift's bailiff; to a ſoldier inlifted in his majeſty's 
forces; to an out-penſtoner of Chelſea hoſpital, in order 
to receive his penſion; to a pauper wanting relief; to a 
perſon apprehended as a rogue and vagabond ; to a land- 
lord on the tenant's conveving away his goods clandeſ-— 
tinely; to a perſon robbed, in order to bring his action 
zgainſt the hundred: All thefe, and many other ſuch 
like, are directed to be adminiſtred by the reſpective acts 
of parliament, which acts nevertheleſs have no clauſe au- 
thorizing the juſtices to adminiſter the ſaid oaths. Nay, 
further than this, in matters of daily practice, ſo far from 
an additional clauſe authorizing the adminiſtring of an 
oath, that there is no act of parliament now exiſting, that 
requires the juſtices to take any examination upon oath, 
either on the removal of a pauper to his ſettlement, or 
the ſiliation of a baſtard child before the two next juſtices, 
So that the oaths, which upon thofe occaſions are ad- 
miniſtred, are only of congruity, as ſuppoſed incident 
to, and neceffarily annexed to the office of a juſtice 
of the peace; and if they cannot be ſupported upon that 
foundation, it is eaſy to conjecture what muſt be the con- 
ſequence. i 

It may be worth while, in a few words to conſider, 
what hath been advanced by learned men upon this ſub- 
jet. It hath been urged, that the very act of parliament 
which gives power to the juſtices to hear and determine, 
and the commiſhon of the peace conſequent thereupon, 
do, without more, give to the juſtices every thing neceſ- 
ſary for the execution of that power; according to that 
ſaying of lord Coke upon another occaſion, that when 
the law granteth any thing, that alſo is granted, without 
which the thing itſelf cannot be. And ſo it feems to 
have been underſtood for upwards of two hundred years; 
for from the firſt inſtitution of the office, to the _ 

Ns en 


— — 


„ 


my mw — — $5 5 — — . 2 


4 «„ . = — — 


* 


| 2 
Oaths. 

end of the reign of queen Elizabeth {as I ubſerved before), 
the ſpecial mode of conviction by oath is never mentioned. 


But then it is to be remarked, that during all that pe- 
riod, the juſtices were conſidered as acting in their ſeſſions, 


by a jury; in like manner and form of proceeding, as in 


87 


other the king's courts of record. And it was not until 
ſmaller matters, ſuch as hedge breaking, ſervant's wages, 
frequenting alenouſes, and ſuch like, were brought under 


the juriſdiction of juſtices of the peace, that the admi- 


niſtring of an oath became ſpecially directed. Theſe 
leſſer matters were thought too trifling to bring the coun- 
try together about them ; and therefore it was ordained, 
that they ſhall be heard and determined by one or more 
juſtices out of ſeſſions, and without a jury. And hereby 
a new kind of judicature being eſtabliſhed, it became ne- 
ceſſary to limit and define the particular mode of pro- 
ceeding; as that the juſtice ſhall have power to convict 
by confeſſion of the party, by view of the jrifl.ce, or by ex- 
amination of witneſſes, which examination at that time, no 
doubt, was underſtood to be upon oath, for they knew 
of no other judicial examination. But tor the greater 
preciſion, and to prevent any ſhadow of ambiguity, very 
many ſtatutes giving this ſummary juriſdiction in particu- 
car caſes, where an oath is required, have this additional 
clauſe—which oath ſuch juſtice is hereby impawered to ad- 


miniſter, Nevertheleſs, there are ſo many {ſtatutes of the 


like kind which do not obſerve this diſtinction, and others 
which never mention any oath at all, that it ſeemeth 


difficult upon theſe premiſſes to form any general conclu- 


ſon, What hath been principally intended ſeems to 


have been, to ſpecify that the conviction in ſuch caſes ſhall 


be in a ſummary manner without the help of a jury, 
and conſequently that the juſtice in that reſpect is con- 
ſtituted in the place both of judge and jury, and as ſuch 
muſt proceed after the courſe of the common law, en 


not directed otherwiſe by ſpecial words in the act of 


parliament, N 

On the other hand, the authority of lord Coke is al- 
ledged in this matter againſt ſuch general power ; who, 
in treating of the oath of office to be taken, in purſuance 


of the ſtatute of the 13 Ed. 1. ff. 1. c. 47. by the con- 


teryators of the Humber, Ouſe, Trent, and other rivers, 


in relation to the taking of ſalmon, ſays, a new oath ca: - 


not be impoſed upon any judge, commiſhoner, or a y 


other fubject, without authority of pailiament, as here «£ 


was; but the giving of every oath mult be warranted by 
G2 act 
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act of parliament, or by the common law time out of 


mind. 2 2. 479. — But this doth not contradict the 
former poſition, but rather confirms it, admitting the 
common law as a rule for the giving of oaths, 


The act of parliament of the 1 & 2 P. & M. c. 13. 
impowering the juſtices out of ſeſſions to take bail of per- 


ſons arreſted for felony, preſcribes that the juſtices ſhal! 
take the examination: of the priſoner, and the information of 
them that bring him, but doth not expreſs that the informa- 
tion ſhall be upon oatn, Upon which, Mr Lambard ob- 
ſerves as follows: Becauſe (ſays he) ſome juſtices do uſe 
to take this information of the bringers upon their oaths, 
and ſome others do receive it without any oath at all, let 
ns ſee what is wont to be ſaid on either fide, that every 
man may the better underſtand what way to incline and 


follow. They which take this information without any 


oath ſay, that if the makers of this ſtatute had meant 
that an oath ſhould be taken, then would they have ex- 


— preſied ſo much; even as the ſtatutes for bankrupts, 


34 H. 8. c. 4. and 13 El. c. 7. the ftatute of account- 


ants, 5 R. 2. c. 13. the ſtatute of labourers, 2 H. 5. c. 4. 
and the ſtatute of chuſing knights of the parliament, 


8 H. 6. c. 7. have done before: in all which, and ſome 
other ſtatutes, examination upon oath is given by expreſs 
and plain words. But they on the contrary ſide do 
ttrongly defend their exacting an oath, by the example of 
the juftices of the higher courts; and do alledge, that 
whereas the ſtatute of the 5 H. 4. c. 48. did ordain, with- 
out any mention of an oath, that in action of debt upon 
the afrearages of an account, the juſtices ſhould have 
power to examine the attornies and others, the juſtices of 
the bench do uſe in that cate to miniſter on oath to the 


perſons examined. The like, they ſay, is daily done and 


practiſed in all the examinations of ſummoners, viewers, 
{heriffs, clerks, and other officers, that do happen in the 
higher courts at Weſtminſter; and Mr Brooke ( Tit. Ex- 
amination. 32.) is of opinion, that every examination is 
to be handled upon oath. And therefore belike (ſay they) 
the ſtatute of 2 Ed. 6. c. 13. giving power to the ordi- 
nary to examine a man for his perional tithe, excepteth 
an oath, as though otherwiſe he might have required it of 
him. Beſides all this, they add for reaſon, that if theſe 
informers be examined on oath, then altho' it ſhould hap- 
pen them to die before the priſoner hath his trial, yet 
may their information be given in evidence, as a matter 
of good credit; whereas otherwile, it would be of little 

2 or 


<Daths 


or no weight at all, and thereby offenders outd the more 
caſily eſcape. And, he advis, to this latter opinion, { 
myſeif am ready to ſubſcribe; as well becauſe I have 
heard ſome judges of aſſige deliver their minds accord- 
ingly, as alſo ſor that } have found by experience, that, 
without tuch an oath, many informers will ſpeak coluiy 
azainit a felon before. the face of the judge. having per- 
haps firſt made their bargain with the offender or his 
friends, before that the judge did hear of the cauſe. 
Lamb. 213. 
Mr Dalton, upon the ſame ſubject, ſays, The perſon 
accuſed ſhall not be examined upon oath, for by the com- 


mon law no man is oblived fo accule himſeif, But it 


ſeemeth convenient (he ſays), in caſes of felany eſpeci— 


ally, that the information of the bringer and others, which 


the juſtices do take againſt the priſoner, be upon oath ; 
otherwitc, upon the trial of the priſoner, ſuch informa- 


tion taken by the juſtice tha!l not be read or delivered to 


the jury, nor given in evidence againit the priſoner upon 
his trial. And ſo was the direction of the lord chief juſ= 
tice Coke at Cambridge ſummer aſſizes, upon the trial of 
a felon ; for, ſaid he, in caſe of a treſpaſs, altho* it be 
only to the value of two pence, no evidence ſhall be given 
to the jury but upon oath, much leſs where the life of a 
man is in queſtion. Dal. Old Ed. . 111. | 

And lord Hale, ſpeaking of this ſame ſtatute, is expreſs, 
that the information of the proſecutor or witneſles ought 
to be upon oath, altho' the ſtature doth not mention an 
oath ; which information upon oath, being ſworn on 
the trial to be truly taken by the juſtice or his clerk, may 
be given in evidence againſt the priſoner, if the witneſſes 
be dead or not able to travel. 1 H. H. 586. 

Finally, Mr. Dalton, in another place, ſpeaking of the 
caſe where one juſtice may puniſh offenders upon accuſa- 
tion or proof generally, ſays, it ſeemerh that this mult 


be by examination of witneſſes; and tho' the ftatute doth 


not ex preſsly ſet down that ir ſhall be upon oath, yet it 
ſeemeth fit, that the juſtice do it upon oath : yea in all 
other calle: Where ſoever any Man is authorized to ex- 
mine witneſſes, ſuch authority to examine {hall be taken 
and conſtrued to be in ſuch manner as the law will, which 
is only by oath, Dalt. Old Ed. c. 66. 

Upon the whole, this difference of opinion, concern— 
ing the power of juſtices of the peice to adminiſter oaths 
in the ſeveral caſes that may happen, is a matter of moſt ſe- 
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rious conſideration; and there being by the aforeſaid 28 
of 15 G. 3. c. 29, 2 parliamentary declaration in one 
inftance, which, ſo far as it goes, determines againſt a 
general power of the juſtices ; and it being uncertain how 
far by parity of reaſon the like conſtruction may be ex- 
tendcd to other inſtances ; it is humbly ſubmitted, whether 
it might not be expedient to enact once for all, that in 
all cafes where by any act of parliament juſtices of the 
peace have cognizance, they ſhall have power to admini- 
ſter an oath. | 

6. Where an oath is adminiſtred by a perſon that hath 
lawful authority to tender the ſame, and it be afterwards 
broken, yet if it be not in a judicial proceeding, it is no 
perjury, nor puniſhable by the common. law. 3 Iiſt. 
166. 

Therefore if one call another a perjure man, he may 


have an action on the caſe, becauſe it ſhall be intended. 


to be contrary to his oath in a judicial proceeding ; but for 
calling one a forſworn man, no action lies; becauſe the 
forſwearing may be extrajudicial, and conſequently no 
perjury in law. 3 III. 166. | 

7. Every layman, above the age of 12 years, was an- 
ciently obliged to take the oath of allegiance at the tourn 
or Jeet, and it was a bigh contempt to > refuſe it. 1 Inft, 
68. 

But the clergy were not obliged to take the oath of 
allegiance till the reformation, any further than doing 
homage to the king for the lands held of him in right of 
the church. 1 H. H. 71772. 

Lord Hale, ſpeaking of the ancient vath of hs 
which continued above 600 years, fays, that therein the 
prudence of the common law is obſervable, that it was 
ſhort and plain, not intangled with long and intricate 
clauſes or declarations, but that the ſenſe of it was obvi- 
ous to the moſt common underſtanding, and yet withal 
comprehenſive of the whole duty of a ſubject to his prince. 
1 H. H. 67. And from this the preſent form of the. oath 
cf allegiance hath not much varied. 

8. The oath of ſupremacy came in, upon aboliſhing 
the papal authority at the reformation. 

9. The oath of abjuration came in after the revolu- 
tion; received ſome alterations in the firſt year of queen 


Anne; and again in the firſt year of king George the 


firſt; and finally, in the fixth year of king George the 
third, | 


Perhaps 


Daths. 


Perhaps it might be wiſhed, that it were made more ap- 
plicable to lord Hale's rule, in being more ſhort and plain; 
there being in it ſeveral hard words, which probably many +. 
who take it do not well underſtand ; and there being an 
act of parliament therein referred to, which perhaps not 
one in fifty who take it have conſulted. | 


10. Two juſtices may ſummon by writing under hand Summoning per- 
and ſeal, any perſon whom they ſhall ſuſpect to be dan- ſons to take the 


oath 8. 


gerous or diſaffected to the government, to appear before 
them, at a certain day and time therein to be appointed, 
to take the oaths of allegiance, ſupremacy, and abjura- 
tion, and if ſuch perſon neglects or refuſes to appear, then 
on due proof made on oath of the ſummons having been 
ſerved on ſuch perſon, or left at his dwelling houſe, or 
uſua] place of abode, with one of the family there, they 
ſhall certify the ſame to the next ſeſſions, there to be re- 
corded by the clerk of the peace. And if ſuch perſon ſhall 


_ neglect or refuſe to appear and take the oaths at the ſaid 


ſeſſions (the name of ſuch perſon being publickly read at 
the firſt meeting of the ſaid ſeſſions), then ſuch perſon 
ſhall be efteemed and adjudged a popiſh recuſant convict : 
and the ſame ſhall be thence certified by the clerk of the 
peace into the chancery or king's bench, to be there re- 
corded.” 1 , 6.43. . 


M hom they ſhall ſuſpect] It ſeemeth that a bare ſuſpi- 
cion is not ſufficient, but there ſhould be ſome good cauſe 
of ſuſpicion, and that the cauſe of ſuſpicion is traverſable. 


Read. Oath. © | 


Refuſe—to take the oaths) A perſon cannot be ſaid to 
refuſe the oaths, unleſs they be read to him, or offered to 
be read. Read, Oath. 


III The common forms of oaths, 


1. The oath of allegiance, by the 1 G. fl. 2. c. 13. Oath of alle- 
IA. B. do ſincerely promiſe and ſwear, that I will be faith- giance. 


ful, and bear true allegiance to his majeiy king George: So. 
help me God. SY | | 

2. The oath of ſupremacy, by the 1 G. %. 2. c. 13. 

1 A. B. do ſwear, that I do from my heart abhor, deteſt, 
and abjure, as impious and heretical, that damnable azttrine 
and poſition, that princes excommunicated or deprived by the 
pope, or any authority of the ſee of Rome, may be depoſed or 

| inurdered 


Ox th of ſupre- 


250 


Oat h of abjura 
Don. 


Declaration 
avainlt tranſutb- 
ſtantiation. 


Daths. 


murdered by their ſubjects, or any other whatſoever. Anu 
ds declare, that no foreign prince, perſon, prelate, flate, yr 
Potentate, hath, or ought to have, any juriſcliction, power, ſu. 
pertority, pre-eminence or authority, eccleſtaſtical or ſpiritual, 
within this realm : So help me God, | 

3. The oathef abjuration, by the 6G. 3. c. 53. 

IA. B. do truly and ſincerely acknowledge, profeſs, tif. 
tify, and declare in my conſcience, before God and the world, 
that our ſovereign lord king George is lawful and rightful 
king of this realm, and all other his majeſty's dominions there- 
wnto belonging. And I do ſolemnly and ſincerely declare, that 
1 do believe in my conſcience, that net any of the drjcendants 
of the perſon who pretended to be prince of Wales during the 
life of the late king James the ſecond, and fince his deceaje 
pretended to be, and took upm himfelf, the jlyle and title of 
ting of England, by the name of James the third, or if 
Scotland, by the name of James the eighth, or the Hyle and 
title of king of Great Britain, hath any right or title whatſq. 
ever, to the crown of this realm, an any other the domi nion; 
thereunto belonging: And I de renounce, refuje, aud abjure any 
allegiance or obedience to any of them. And I ds fwear, that 
Iwill bear faith and true allegiance to his maje/ty king George, 
and him will defend, to the utmaſt of my power, again}l all 
traitereus conjpu actes and attenipts whatſoever, which fhail ve 
made againſt his perſon, crown or dignity. And I will do my 
utmoſt endeavour to diſcloſe and make #nown to his majeſty, cnd 
his ſucceſſors, all treaſyns and traiterous conſpiracies which J 
ſhall knew to be again him or any of them. And I do faith- 
fully promiſe, to the utmaſt of my power, to ſupport, maintain 


and defend the ſucceſſion of the crown againſt the deſcendants of 


the ſaid James, and againſt all other perſons whatſoever ; 
which ſucceſſion, by an act, intitled, An act for the further 
I:mitation of the crown, and better ſecuring the rights and 
liberties of the ſubject, is and lands limited to the princeſs 
Sophia, electoreſt and dutcheſs dowager of Hanover, and the 
heirs of hen body, being proteſiants, And all theſe things I 
do platnly and ſincerely acknowledge and ſwear, according t9 
rheſe exprefs words by me ſpoken, and according to the plain 
and common ſenſe and underſtanding of the ſame words, with- 
out any equi vocation, mental evaſion, or ſecret reſervation wha: = 


forever. And I do make this recognition, acknowledgment, abju- 


ration, renunciation, and promiſe, heartily, willingly, and truly, 
upon the true faith of a chriſtian So help me God. 
4. The declaration againſt tranſubſtantiation; by the 
a. . 2. . 9. | | 
JA. 


Oaths. i 51 


7 A. B. do declare, that J ds believe, that there is not any 
tranſub/lantion in the ſacrament of the Lord's ſupper or in 


\ the elements of bread and wine, at or after the conſecration 


thereof by any perſon whatjoever, 

5. 1. declaration againſt popery; by the 30 C. 2. Declaration 
fl. 2. . 285 . againſt popery. 

1 A. B. do ſolemnly and fincerely, in the preſence of God, 
profeſs, teflify and declare, that I do believe, that in the ſa- 
crament of the Lord's ſupper there is not any tranfubſlantiation 
ef the elements of bread and wine into the body and blood of 
Chriſt, at or after the conſecration thereof by any perſon what- 
never : And that the invocation, or adoration of the virgin 
Mary, or any other ſaint, and the ſacrifice of the maſs, as 
they are now uſed ind the church of Rome, are ſuperſtitious 
and idelatrous : And I do ſolemnly in the preſence of God, pro- 
feſs, teſtify and declare, That I de make this declaration, and 
every part thereof, in the plain and ordinary ſenſe 4 the or da 
read unto me, as they are commonly under ſtood by Engliſh pro- 
teflants, without any evaſion, equi vacation, or mental reſerva- 
111 whatſoever, and without any diſpenſation already granted 
me for this purpoſe by the pope, or any other authority or per- 
fon whatſoever, and without any hope of any ſuch diſpenſation 
from any perſon or authority whatſoever, or without thinking 
that I am or can be acquitted before God or man, or abſolued of 
this declaration, or any part thereof, although the pope, or any 
other perſon or perſons, or power whatſoever, ſpall diſpenſe 
with or annul the ſame, or declare that it was null or vaid from 
the beginning. | 


II. Quakers oaths, 


1. In all caſes wherein by any act of parliament; an agrmation 
oath ſhall be allowed or required, the ſolemn affirmation allowed, 
of quakers ſhall be allowed inſtead of ſuch oath; and 
that, altho' no expreſs proviſion be made for that purpoſe 
in ſuch act. 22 G. 2. c. 46. And therefore ſuch provi- 
lions, which are very frequent in acts of parliament, are 
ſuperfluous, : | | 

2. And if any perfon ſhall be lawfully convicted of eld incurred 
wiful, falſe, and corrupt affirming or declaring any mat- fon. N 
ter ot thing, which if ſworn in the uſual form would have 
amounted to wilful and corrupt perjury, he ſhall ſuffer as 
in caſes of perjury. 8 E. c. 6. . 2 | 

3. But no quaker ſhall by virtue hereof be qualified or ag,mation not 
permitted to give evidence in any criminal cauſe, or ſerve ailowed in er- 
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Oaths. 


on any juries, or bear any office or place of profit in the 
government. 7& 8 N. c. 34. J. 6. 


In any criminal cauſe] By which words it ſeemeth, that | 


a quaker ſhall not have ſureties of the peace or good be- 
haviour granted to him, or have a warrant to ſearch for 
ſtolen goods, or ſue the hundred for damages in caſe of 
robbery, and the like, upon his bare affirmatioa ; but 
that in all ſuch cafes, an oath is firſt neceſſary to be 
made. | 

Thus, T. 46G. 2. K. and J/ych. It was denied to read 
2 quaker's affirmation, on a motion tor an formation tor 
a miſdemeanor. Stra. 872. a 


T. 7. G. Robins and Sap ward. By the court, We can- 


not ground an attachment for non- performance of an 


award, on the affirmation of a quaker ; for though it be 


in a ſuit between party and party, yet it is a criminal 


proſecution within the proviſo of the ſtatute, Str. 441, 
H. 3G. 2. Caſtell, widow, againſt Bambridge and Cor— 


bet. In an appeal of murder, a quaker was called for a 


witneſs, and it was inſiſted that this is a civil tuit be- 
tween party and party, and not between the king and 
the party, and therefore his affirmation ought to be ta- 


ken. But Raymond Ch. J. ſaid, it was to this purpoſe a 


criminal proceeding, and therefore he could not be a wit- 


nels. Str. 856. 


H. 8 G. 3. K. and Gardner, The affirmation of a 


quaker was offered, in exculpation of Mr Gardner the de- 


fendant, upon ſhewing cauſe why an information ſhould 
not be exhibited againit Mr Gardner for a miſdemeanor, 
The reading of this affirmation: was objected to. And 
the court held clearly, 1. That a quaker's affirmation 
could not be read in ſupport of a criminal charge. But, 
2. They thought that an affirmation might be read in 
defence of a criminal charge, if the perſon charged was 


himſelf a quaker, in order to exculpate himjelf, 3. In 


this caſe of a collateral evidence, in aſſiſtance of the ex- 
culpation of another perſon, when the quaker himſelf was 
not charged at all, they thought his affirmation ought not 
to be read. And accordingly it was withdrawn, Bur- 
rew, Mansfield. 1117. | 


Or bear any office or place of profit in the government] 
E. 33 G. 2. K. and March. By an act of the 26G. 2. 
c. 18. a certain oath is required to be taken and ſub— 
ſcribed upon admiſſion to the freedom of the Turëey com- 


1 ; . pany 


pan) 


his ſo 


oath. 


mitte 
office 
claim 
pany 
work: 
the \ 


Datys. 
pany. Iſaac Rogers, a quaker, had made and ſubſcribed 
his ſolemn affirmation and declaration to the effect of the 


oath, The queſtion was, whether this ought. to be ad- 


mitted inſtead of the oath. By the court, this is no 
office or place of profit in the government. This man's 
claim is nothing more, than to be admitted into a com- 
pany of merchants trading to a particular .part of the 
world. Even the remittances of publick money for 
the uſe and account of the government, given by his 


majeſty to quakers, tho' the ſame may be very profitable, 


yet ſuch appointment is no office or place in the govern- 
ment. Burrow, Mansfield. 999. | 


4. The quakers ſolemn affirmation, inſtead of an oath, General form ef 
as finally ſettled by the 8 G. c. 6. is as follows; viz. affirmation, 


A. B. do ſolemnly, fincerely, and truly declare and 


&« affirm.” 


5. Inſtead of the oaths of allegiance and ſupremacy, Declaration of 
quakers ſhall be allowed to make the following declaration fidelity, 


of fidelity; by the 8 G. c. 6. | . 
IA. B. do ſolemnly and fincerely promiſe and declare, that 
I will be true and faithful to king George; and do ſolemnly, 

fimcerely and truly profeſs, teflify and declare, that I do from 

my heart abhor, deteſt, and renounce, as impious and heretical, 

that wicked doctrine and poſition, that princes excommunicated 
or deprived by the pope, or any authority of the ſee of Rome, 
may be depoſed or murdered by their ſubjects, or any other what- 

ſoever. And 1 do declare, that no foreign prince, perſon, pre- 

late, ſtate, or potentate, hath or ought to have, any power, 

juriſdiction, ſuperiority, pre-eminence, or authority, eccleſia- 

flual or ſpiritual, within this realm. 


6. By the ſame act of the 8 G. c. 6. Quakers were al- Abjuratien. 


lowed to take the effect of the abjuration oath accord- 
ing to the form therein preſcribed. After the death of 
the perſon pretending to be king of England by the name 
of James the third, it became neceſſary to alter the form 
of the abjuration oath. Accordingly by the 6 E. 3. c. 53. 
anew form of abjuration oath is preſcribed. But neither 
by that act, nor any other, is any proviſion made, for 
altering the quakers affirmation or declaration conformable 
thereunto. It ſeemeth that the form thereof ought to be 

thus : Pt He 
{ A. B. do ſolemnly, ſincerely, and truly acknowledge, pro- 
feſs, teſtify, and declare, that king George is lawful and 
rightful king of this realm, and of all other his dominions and 
countries thereunto belonging; and I do ſolemnly and ſincerely 
declare, that I de believe, that not ary of the deſcendants of 
te 
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Profeſſion of 
lief. 


4 | 
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Oaths. 


the perſon who pretended to be prince of Wales during the life 
of the late king James the ſecond, and ſince his deceaſe pre- 
tended to be, and took upon himſelf the flyle and title of king 


ef England, by the name of James the third, or of Scot. 
Jand, by the name of James the eighth, or the /tile and title of 
| ding of Great Britain, hath any right or title whatſoever to thy 


crown of this realm, or any other the dominions thereunto be- 
longing ; and I do renounce and refuſe any allegiance or obedience 
to any of them. And I do ſolemnly promiſe, that I will be true 
and faithful, and bear true allegiance to king George, and uy 
him will be faithful, againſt all treacherous conſpiracies and 
attempts whatſoever, which ſhall be made. againfl his perſon, 
crown or dignity, And I will de my beſt endeavour to dijcl; 
and make known to king George, and his ſucceſſors, all treaſon; 


and traiterous conſpiracies, which I ſhall know to be againſt 


him, or any of them. And TI will be true and faithful to the 
ſucceſſion of the crown againſt the diſcendants of the ſaid James, 
and againſt all other perſons whatſoever, as the fame is and 
ſiands ſettled by an att, intitled, An act declaring the rights 
and liberties of the ſubject, and ſettling the ſucceſſion of 
the crown, to the late queen Anne, and the heirs of her boch, 
being proteflants; and as the ſame, by one other aft, intitlid 
An act for the further limitation of the crown, and better 
ſecuring the rights and liberties of the ſubject, 7s and 
flands ſettled, and intailed, after the deceaſe of the ſatd late 
queen ;, and for default of iſſue of the ſaid late queen, to the late 
princeſs Sophia, electoreſ and dutcheſs dewager of Hanover, 
and the heirs of her body, being proteflants. And all thijz 
things I do plainly and ſincerely acknowledge, promiſe, and de- 
clare, according to theſe expreſs words by me ſpoken, and ac- 
cording to the plain and common ſenſe and underſtanding of tht 


fame words, without any equivocation, mental evaſion, or ſecret 


reſervation whatſoever. And I do make this recognition, ac- 
knowledgment, renunciation, and promiſe, heartily, willingly, 
and truly. | 

7. The quaker's profeſſion of their belief; by the 1 /. 
- 18, | | | pc, 

I A. B. profeſs faith in God the Father, and in Jeſus 
Chriſt his eternal ſon, the true God, and in the Holy Spirit, 
one God bleſſed for evermore; and do acknowledge the holy 
feriptures of the eld and new teſtament to he given by divine ix- 
ſpiration. 


IF. au, 


| 9 


— 
IT. Oaths of infidels. 


1. A Jew is to be ſworn on the old teſtament, and per- Jews, 
jury upon the ſtatute may be aſſigned upon this oath, 2 


— 


Keb. 314. 


H. 2 G. 2. Gomez Serra and Munez., Upon error in 


deht upon a bond, the bail being both Jews were ſuf- 


fered to put on their hats while they took the oath, Str. 


B21, | 
When Jews take the oath of abjuration, the words 


| ſon the true faith of @ chriſtian] ſhall be omitted. 10 G. 
; 5. 4. J. 18. a 


2. At the council, Dec. 9. 1738. Preſent the two Heathen:, 
chief juſtices. On a complaint of Jacob Fachina againſt 


general Sabine, as governor of Gibraltar, Alderaman Ben 


Monſo, a Moor, was produced as a witneſs, and ſworn 
upon the Koran. Str. 1104. 
So in the caſe of Omichund againſt Barker, H. 18 G. 2. 


In the court of chancery, the depoſitions of ſeveral per- 
ſons who were heathens of the Gentou religion, ſworn after 


their own country manner, were admitted to be read, 


2 Eq. Caf. Abr. 307. 1 Ah. 21. 


Concerning the taking of oaths for qualifying for of- 
fices, ſee title Dface, 

And concerning the offences of profane curſing and 
ſwearing, ſee title Owearing. 


— - * 


Oklice. 


I. Concerning the qualification for offices in cor po- 
ralicu. 8 

II. Concerning the qualification for offices in general 

III. Duty on the perquiſites of offices. 


I. Qualification fer offices in corporations, 


1. O perſons ſhall be placed, elected, or choſen, to 7. receive the 
_— any office or place of mayor, alderman, recorder, ſacrament, and 
bailiff, town clerk, common council man, or other office take dhe caths, 
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Limitation of | 
actions. 


Ottice. 


of magiſtracy, place, or truſt, or other employment, re- 


lating to the government of cities, corporations, boroughs, 


cinque ports, and other port towns, who ſhall not have 


received the ſacrament of the Lord's ſupper according to 


the rites of the church of England, within one year next be- 


fore ſuch election: And every perſon ſo placed or elected, 
ſhall take the oaths of allegiance and ſupremacy, at the 
fame time that the oath of office is taken ; which ſhall be 
adminiſtred by thoſe, who by charter or uſage adminiſter 
the oath of office; and in default of ſuch, by two juſtices 
of the corporation, if there be any ſuch; or otherwiſe 
by two juſtices of the county. And in default thereof 
every ſuch election and placing ſhall be void. 13 C. 2, 


LC SG ch. i, 2. 


And it hath been adjudged, to be no excuſe, that the 
oaths were not tendred. 1 Huw. 10. | 

Yet notwithitanding that the words of this act of the 
13 C. 2. (and alſo of the 25 C. 2. hereafter following) are 
fo very ſtrong as to make the officer's election void to all 
mtents and purpoſes, yet it hath been ſtrongly holden, 
that the acts of a perſon under ſuch a diſability, being 
inſtated in ſuch an office, and executing the ſame without 
any objection to his authority, may be valid as to ſtrangers; 
for otherwiſe not only thoſe who no way infringe this law, 
but even thoſe whoſe benefit is intended to be advanced by 
it, might be ſufferers for another's fault, to which they 
are no way privy; and one chaim in a corporation, bap— 
pening thro the default of one head officer, would per- 
petually vacate the acts of all others, whoſe authority, 
in reſpect of their admiſſion into their offices, or cther- 
wiſe, may depend on his. 1 Hart. 10. | 

2. Which ſaid juſtices abovementioned ſhall cauſe me- 
morandums to be made of ſuch oaths taken before them, 
and delivered once a year to the town clerk, or other re- 
gifter or clerk, who ſhall enter the ſame in their books. 
13 GC. 2. . 2. c. 1. | | 

3. But no ſuch office ſhall be void on account of not 
having received the ſacrament, unleſs the perſon ſhall be 
removed in fix months, or unleſs proſecution ſhall be 
commenced in fix months, and carried on without wilful 


delay. 5 G. c. 6. /. 3. 


And if there be no ſuch removal, or proſecution within 
the ſaid time limited; the election ſtands confirmed, and 
becomes abſolute. Burrow, Mansfield, 1013, Crawford 
and Powell, T. 33 & 24 G. 2. 

; 4. And 
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re- 4. And generally there is a clauſe of indemnification in General clouſe of 
hs, eme act in almoſt every ſeſſion of parliament, provided indemmfications ! 
we they qualify on ot before a time in fuch act limited. | | 
to | 
47 II, Oualification 35 offices in ee | 
0 1. Every perſon who ſhall be admitted into any office Receiving the 
ter civil or military, or ſhall receive any pay by reafon of any 5 ras 
8 patent or grant from the king, or ſhall have any com- geclaration. 
73 mand or place of truſt in England or in the navy, or ſhall 
3 have any ſervice or employment in the king' s houſhold; ; 
2 ſhall, within three months after his admiſſion, receive the 
ſacrament of the Lord's ſupper according to the uſage of 
the the church of Hugland in ſome publick church on the 
Lord's day, immediately aſter divine ſervice and ſermon : 
the And in the court where he takes the oaths (as hereafter - 
8 mentioned, which ſhall! be within fix months after his 
all admiffion ) he ſhall firſt deliver a certificate (A) of ſuch 
en, his receiving the ſacrament, under the hands of the mi- A 
Wo niſter and churchwardens, and ſhall then make proof of 
5 the truth thereof by two witneſſes on oath. And they 
rs; ſhall alſo, when they take the ſaid oaths, make and ſub- 
= ſcribe the declaration againſt tranſubliantiation, All 
by which ſhall be inquired of, and put upon record in the 
8 reſpective courts. 25 C. 2. c. 2. /. 2, 3, 0. 
- Any office civil or military] This ſeemeth evidently not to 
er- extend to ecclefiaſtical oſhces; and it may well be taken 
ity, for granted, that cIerayingn. need not to make ſuch preof 
ler- of their conformity to the church of England. But, by 
the following ſtatute, the y are to take che oaths as other 
ne- perſons qualifying tor offices, 
em, Alſo this ſhall not extend to the office of any high 
re- conſtable, petty conſtable, tithingman, headburcugh, over- 
ks, ſeer of the poor, churchwarden, ſurveyor of, the highways, 
or any like inferior civil office, or to any office of foreſter, 
not o keeper of any park, chaſe, warren, or game, or of 
be 2 ff of any manor or lands, or to any like private of- : 
be 5 PAL rs 
ful 2. Every perſon who mall be admitted into any office T.king tha 
5 civil or military; or ſhall reeeive any pay by reaſon of any oalbs. 
hin patent or grant from the king; or ſhall have any command 
and or place of truſt in Englanid, o or in the navy; or ſhall have 
ford any ſervice or n nt in the king's houſhold , all ec- 
| cleſiaſtical perſons; heads and members of colleges, being 
\nd of the foundation, or 5 aving any exhi bition, of cighteen 
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years of age; and all perſons teaching pupils; ſchog). 


maſters and uſhers; preachers and teachers of ſeparate 
congregations ; high conſtables, and practiſers of the law, 
ſhall, within ſix kalendar months after ſuch admiſſion, 
take and ſubſcribe the oaths of allegiance, ſu premacy 3 
abjuration, in one of the courts at Leſiminſter, or at the 
general or quarter ſeſſions of the place where he ſhall be 
or refide, between the hours 'of nine and twelve in the 
forenoon, and no other; and during the time of takin 
thereof, all proceedings in the ſaid court ſhall ceaſe, 1 6. 
Fe. 2. c. 13. /. 2. 2G. 2. c. 31. /. 35 4. 9 G. 2. c. 26, 
. al . 2. 2. 

But this ſhall not extend to the office of tythingman, 
headborough, overſecr of the. poor, churchwarden, ſur. 
veyor of the highways, or any like inferior civil office, 
or to any office of foreſter, or keeper of any park, chaſe, 
warren, or game, or of bailift of any manor or lands, or 
to any like private offices. 1G. ft. 2. c. 13. / 20. 

W hich exception is the ſame with that in the 25 C. 2, 
ſave only, that high conſtables and petty conflables by name 
are here omitted. Petty conſtables nevertheleſs ſeem to be 


excepted, as holding a lie inferior civil office with the tith- . 
ingman or headborough: But high conſtables are expreſly in- 


ſerred amongſt the other officers required to take the oaths; 
although they are exempted by the former act, from being 
required to produce a certificate of their having received 
the ſacrament, and from ſubſcribing the declaration againſt 
tranſubſtantiation. 

3. And the court ſhall inroll ſuch perſons names, with 
the day and time of taking the oaths, and making the de- 
claration, in rolls kept for that purpoſe only; which ſhall 
be hung up in ſome publick place of ſuch court during 
the whole time of its fitting, to be ſeen without fee. 
. e 

And the clerk of the peace {hall have no more than 28 
for the entry. 1G. ft. 2. c. 13. f. 9. 

But no ſeaman or foldier, under * degree of a com- 
miſſion or warrant officer, ſhall pay any fee for taking the 
oaths. IG. f.2. co. 13. /.:3h .: 

4. Every perſon making default herein, ſhall be ines. 
pable to hold his office; and if he ſhall execute his office, 
after the ſaid times are expired, he ſhall, upon conviction, 
be diſabled to ſue in any action, or to be guardian, or 
executor, or adminiſtrator, or capable of any legacy ot 


deed of gift, or to bear any office, or vote at an election 


for members of parliament, and ſhall forfe:t 500 to 1 
who 


the | 
office 


office 


= Dffice. | 
who ſhall ſue for the ſame. 25 C. 2. c. 2. /. 4, 5. 16. 
ft, 2. C. 13. þ- B. | 8 
But perſons beyond the ſeas, ſhall not be diſabled, Exception of per- 
if they ſhall qualify within fix months after their return. ſons beyond ſeas. 
9 G. 2. c. 26. / 4. 


6. Alſo no married woman, or perſon under 18 years Feme covert: 
of age, or non conipos mentii, ſhall forfeit their office (other — ns: 
than ſuch married woman during the life of her huſband ; 
only) if they take the oaths, and: do the other things re- 
quired, within four months reſpectively, after the death of 
the huſband, coming to the age of 18 years, and becoming 
of ſound mind. 25 0 , 13 . | | 

7. Likewiſe, by ſome act in almoſt every ſeſſion of General clauſe of 
parliament, perſons who have omitted to qualify them- demnification. 
ſelves in due time, are indemnified, provided they qualify 
within a time in ſuch act limited, and provided judgment 
hath not been given againſt them for the penalty in- 
curred by their neglect, and provided their place is not 
filled up. 55 | 

8. Alſo, any perſon forfeiting his office may take a Perſons diſquali- 
new grant thereof, on his taking the oaths, and conform- ra es, Om 3 
ing; provided it. be not filled up before. 1G. fl. 2. 3 
513. 14. | 0G 

2 n the univerſities, where perſons ſhall not take the Perſons difquali- 
oaths, or ſhall not produce a certificate thereof, to be te- EW the uni- 
giſtred in their proper college, and others be not elected fel 
in their places within 12 months, the king ſhall appoint 
and nominate, 1 C. . 2. c. 13. J 12, 13. 

10. Perſons refuſing the oaths, having any office of Offices of inhe. 
inheritance, may appoint a deputy, ſo as ſuch deputy be ane hy . 
22 by the king under his privy ſignet. 1G. f. 2. puty. 

6. 13. / 18. . 


Note, The forms of the aboveſaid oaths and declara- 
tions, are inſerted in the title Oaths. 
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III. Duty on the perquiſites of offices. 


1. By the 31 E. 2. c. 22, altered and explained by Duty on th. per- 
the 32 E. 2. c. 33, there are certain duties laid upon n 
offices and penſions; and ſo much of the ſalaries of ſuch 
offices, as ariſeth from perquiſites, is directed to be un- 
der the management of the commiffioners of the land 
tax. 5 | 

2. By perguiſites are meant ſuch profits of offices and Perquif'ss what, | 
employments, as ariſe from fees eſtabliſhed by cuſtom or 

| „ authority, 
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250 Ollite. 
authority, and payable either by the crown, or the ſub: 
jects, in conſideration of buſineſs done iu the courſe 6f 
executing ſuch offices and employments. 32 G. 2. c. 33 
. 

general duty on 3. And there ſhall be paid yearly, over and above all 

offices and pen- Other duties, 1s for every 20s of the yearly value of all 

3 ſalaries, fees and perquiſites, incident unto or received for 
or in reſpect of all offices and employments of profit in 
Great Britain, and the like ſum of 1s for every 20s of all 
penſions and other gratuities payable out of any revenue be- 
Jonging to his majeſty i in Great Britain, ſon Lo value 
of 1091 2 ver. 21 O. 2. c. 22. . 

And a deduction ſhall be made thereof in the encheguer; 
or if paid by any perſon, and not out of the exchequer, 
then the ſame ſhall be paid by ſuch perſon. into the exche- 
FC 

do much thereof 4. But where the profits of ſuch offices ſhall ariſe, in 
es relates to per- the whole or in part, from perquiſites due and payable in 
one: the courſe of office, and not from ſalaries, fees, and wages 
gagement of the paid by the crown; the ſame ſhall be under the manage- 
commiſſioners of ment of the commimeneft of ite land tax, who ſhall af- 
dne land tax. 
certain, according to the valuation of ſuch offices to the 
land tax, or otherwiſe according to their beſt judgment, 
the ſum total of the perquilites ariſing from ſuch office, 
diſtinét from the ſalary, tees, 9 8 wages thereof. 3¹ 6.2. 
. 32 G. 2. c. 33. f. 5. 
| Ranner of lay= 5. In order whereunto che commiſſioners ſhall meet at 
s the allell- the moſt common places of meeting, yearly on or before 
Me nt. 
July 3d, and aſterwards as often as ſhall, be neceſſary; and 
may ſubdivide; and any two or more of them, at ſuch 
general meeting, or within 8 days after, ſhall ſet down in 
writing, in a rate to be by them prepared for that purpoſe, 
the amount of the ſaid duty of s in the pound, to be 
paid by all officers, their clerks, or agents, exerciſing any 
of the ſaid employments, the ſalary, wages, fees, and per- 
quiſites whereof exceed the value of 1001 a year. 31 6. 
8. | | | 

And for the better aſcertaining thereof, the receiver to 
be appointed by his majeſty for theſe duties ſhall tranſmit 
to the commiſſioners of the land tax in every diſtrict where 
any office is to be aſfſeſſed, an account of all ſuch offices 
whereof the ſalaries, fees Ai: wages do not exceed 1001 

a year ; and if the commiſſioners ſhall find that the per- 
quiſites ariſing from ſuch office, together with the ſa— 
lary, fees, and wages thereof as certified * dy the receiver, 
do exce ed together the amount of” ogy a year, 2 
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Office. 
ſhall aſſeſs ſuch office, and cauſe the duty of 1s a 
pound to be levied and collected therecn. 32 G. 2. 6.33. 

6. 

And where any perſon ſhall have two or more offices ia 
any part of Great Britain, the ſalary and perquiſites 
whereof together exceed 1001 a year; ſuch. perſon thall 
pay Is in the pound for the profits of ſuch offices, not- 


withitanding the ſalary and perquiſites ef no one of the 


laid offices are of the value of 1001 a year. 


22. / 23 
And S ſhall be "MIN to pay for their dig ale 


31 G4. 4 


and deduct the ſame out of the profits of their office. 


65 6 Provided, that nothing herein ſhall extend to the pay 
of commiſſion or non- -commilion officers Or private men 
ſerving in the navy or army. /. 24. 

Nor to the pay of any military officers, ſerving on che 
ſtaff, or belonging to any of his majeſty's garriſons, re- 
giments, troops, companies, Chelſza h: ;/pital, or the hoſpi- 
tals of the army. 32 G. 2. c. 33. / I. 

Nor to ſuch penſions or gratuities as the king ſhall de- 
clare in the warrant directing the payment thereof, to be 
intended as Charitable donations. 2 G. 2. c. 33. 10 

Nor to any penſion, annuity, rent, or ſum charged gon 
the revenue by any of the king's predecetlors, or by 
act of parliament, granted to any perſon in fee or fee tail, 
or till redeemed by | payment of any ſum menten in ay 
grant or act of parliament, /. 12. 

Nor ſhall any thing 1 in the ſaid 40 of the 22 05 2. ex- 
tend to charge any offices or employ ments in either of the 
two univerſities, wich the duty by the ſaid act of 32 G. 2, 
impoſed. /. 13 
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Exempticns. 


And the ie commiſſioners, or any three of them, Signing che at. 


ſhall within the time above limited ſign and ſeal two ſellmear, 


duplicates. of the ſaid rates, and cauſe one of them to 
be delivered to the collector of the land tax for each place 


reſpectively, or to ſuch other two honeſt and reſponſible 


perfons as they ſhall at their diſcretion appoint to be col- 
with warrant to collect. 21 G. 2. c. 22. 


9. Perſons thinking chemiclens aggrieved by being over- 


rated, may appeal to "the barons, of the exchequer; and 


the ſaid barons, or one of them, ſhall hear and determine 
all ſuch appeals, on or before the lat day of Michaelmas 
term yearly. —Perſons charged may inſp ect the rates in 

K 3 N 3 tg 


A ppeal. 
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Duplicates to be 
traultiytied, 


Collecting. 


to the receiver. 


Receiver WP 2 
5 into the exche- 
quer. 1 


the day time; without fee. Notice of appeal, to be 


Collector paying 


Office. 


given 
in writing to a collector. 31 G. 2. c. 22. / 6. 


And if any diſpute ſhall ariſe, whether the fees, (ala. 
ry, or wages of any office or employment, or whether 
any penſion or gratuity, be chargeable, or touching the 


ſum which ought to be ſtopped and deducted thereout; 


the ſame ſhall be heard by the barohs of 'the. exchequer, 
on complaint or repreſentation laid in writing before them, 
either by the party grieved, or by the receiver. And the 
complainant ſhall give a copy of his complaint to the per- 
ſon againſt whom the ſame is made, within ten days after 


it ſhall have been lodged with the barons ; and they ſhall 


hear and determine ſuch diſpute in a ſummary way, and 

their determination ſhall be final. 33 C. 2. c. 33. J. 
94. | | | 

; 9. The commiſſioners ſhall cauſe to be delivered a du- 

plicate in parchment, under their hands and feals, con- 

taining the whole ſum rated within each pariſh or place, 

to the ſaid receiver; and another, into the remembran- 


cer's office in the exchequer; on or before the firit day 


of Hilary term, or within 20 days after (all: appeals being 
firſt determined). 31 C. 2. c. 22. /. 6. 

10. And the ſaid duty ſhall be collected (where it is 
not herein otherwiſe directed) in all reſpects as the land 
tax for the year 1758. 31 G. 2. c. 22. /.7. | | 


And in all cafes where any fees, ſalaries, wages, or 


other allowances or profits on any office, ſhall be pay- 
able at the receipt of the exchequer, or by the cofferer of 
his majeſty's houſhold, or out of any other publick of- 
fice, or by any of his majeſty's receivers or paymaſters; 
the-duty, in caſe of non-payment, may be ſtopped there, 
26. | 

4 11. And the payment of the ſaid ſums collected ſhall 
be paid to the receiver, in the courſe of the quarter where- 
in the ſame ſhall have been deducted ; who fhall give re- 
ceipts for the ſame. 31 C. 2. c. 22. . 12. 32 G. 2. 
e. 33. F 1. | 

— 95 the receiver ſha]l, within the next quarter, 
pay the ſame into the exchequer. 32 C. 2. c. 33. / 1. 


A. Form of the certificate above mentioned. 
XX E the minifter and churchwardens of the pariſh of —= 
Vin the county of — do hereby certify, that on Sun- 
day the — day of — in the year of our Lord 


in th 
divin- 


—_— — 


ſupper 


Witn 


Office. 263 
in the pariſh church of . — ireſuld, immediately after 
divine ſervice and ſermon, J. B. of in the county of 
— gentleman, did receive the jacrament of the Lord's 
ſupper, according to the uſage of the church of England. 
Witneſs our hands the day and year adg ve written. | 


A. B. Miniſter. | * 
8 LON 


„ KF. Ywardenk -- 


Orchards. See dad. 
Overſeers of the poor. See Pao. 


du- 5 Outlawry. See Pꝛoceſs. 
con- | 66 
ace, Pamphlets. Sce Stamps. 
ran- | 
day Paper. See Ercile. 8 
eing 5 i 
| | Papiſts. See Popery. 
it is | | = EFF 
lang Parchment. See Stamps. 
„ Or 8 80 
pay- wy : f 
er of 
of- 7 a ; 
5 Pardon 
oy " Pardon is a work of mercy, whereby the king Pardon, what, 
hall either before the attainder, ſentence, or convic- 


tion, or after, forgiveth any crime, offence, puniſhment, 


nail execution, right, title, debt, or duty, temporal or eccle- 
ter ſiaſtical. 3 Infl. 233. wu 5 
NY 2. Pardons are either general or ſpecial: General, are General pardon, 
by act of parliament ; of which, if they are without ex- 
ng, ceptions, the court muſt take notice ex officio; but if 
” there are exceptions therein, the party muſt aver that he 
is none of the perſons excepted. 3 {n/t. 233. Hale's 
Pl. 252. 3 8 75 | 
By the act of 20 G. 2. c. 52. for the king's general 
| pardon ; All perſons are pardoned and diſcharged from all 
EE reaſons, miſpriſions of treaſons, felonies, treaſonable and 
ant: {{ditious words and libels, leaſing making, miſpriſions of 


loay.- 
in Ws R 4 felony, 
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Special pardons 


[3 


Pardon to con- 
tain the ſuggeſ- 
tion. 


Pardon to ſp 
the offence, 


Pardon. 


felony, offences whereby an) perſon may be charged with 
the ponalty of præmunire, riots, routs, offences, con- 
tempts, tre:ipaſſes, entries, wrongs, deceits, miſdemeanors, 
forfeitures, penaltics, ſums of money, pains of death, pains 
corporal, and pains picuniary, and generally from all 
other things, cgutes, quarrels, ſuits, judgments, and exe— 
cutions not by this act excepted, which can by the king 
be pardoned, and which were done or incurred before 


June 15, 1747.—Excepted, perſons in the fervice of the 


pretender, or of France or Spain; forging the king's ſeal; 
coining ; violating the privileges of ambaitidors ; mur- 
ders; petty treaſons; poiſonings; burning of houſes, 
corn, hay, ſtraw, wood; ſhooting at any perfon ; ſend— 
ing threatuing letters; piracy; deſtroying ſhips; offen- 
ces in the navy or army; burglary; ſacrilege ; robbery; 
ſodomy; buggery ; rape; perjury ; ſubornation; for- 
gery; felony in caſes of bankruptcy; deſtroying bani: 
of rivers and ſea banks; firing coal pits ; offences againſt 
the exciſe, cuſtoms, land tax, poſt office, ſtamp duties, 
duty on houſes and windows, woo], importing or export- 
ing goods; offences concerning highways or bridges; 
imbeziling goods, and warlike ſtores of the crown ; titles 
of quare impedit ; inceſt ; ſimony; dilapidations ; firſt 
fruits; tenths ; money due to the king from publick of. 
ficers on account; perſons tranſported ; offences by pa- 
piſts; contempts in cafes for non-performance of awards, 
or non-payment of coſts; contempts in eccleſiaſtical 
courts, in cauſes commenced for matters of right only, 
and not for correction; contempts in courts of admiralty 
proceeding civilly, and not criminally ; and excepted, 
| ſeveral perſons by name. | ; 
And the like, for the moſt part, hath been enacted by 
former ſtatutes of general pardon. | 
3. Special pardons, are either of courſe, as to perſons 
convicted of manſlaughter, or /e defendendo, and by divers 
ſtatutes. to thoſe who ſhall diſcover their accomplices in 
ſeveral felonies; or, of grace, which are by the king's 
charter, of which the court cannot take notice ex cis, 
but they muſt be pleaded. 3 fl. 233. | 
4. By the 27 Ed. 3. c. 2. In every charter of the par- 
don of felony, the ſuggeſtion, and the name of him that 
maketh the ſuggeſtion, ſhall be comprized ; and if it be 
found untrue, the charter {ſhall be difallowed, 
5. And by the 13 R. 2. „l. 2. c. 1. No charter of par- 


Ex don ſhall be allowed for murder, treaſon, or rape, unleſs 


the offence be ſpecified therein, ; 
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Lord Cote ſays, the intention of this act was not, that 


the king ſhould grant a pardon of murder by 


name in the charter, but becauſe the whole parliament 


expreſs 


conceived that he would never pardon murder by ſpecial 
name. And he ſays, he hath never ſeen any pardon of 
murder by any king of England, by expreſs name. 2 Inſi. 


233 236. 


6. The king cannot pardon an offence before it is com- 


The king cannot 
pardon an offence 


mitted ; but ſuch pardon is void. 2 Haw. 389, before it is com- 
5. As the releaſe of the party will not bar an indict- _— . 
ment at the ſuit of the king; ſo neither will a pardon by See parton 


the king be any bar to an appeal at the ſuit of the party, 


2 Haw. 392. 


an appeal, 


8. And in ſome caſes even where the king is ſole party, Cannot pardon a 
ſome things there are which he cannot pardon; as for nulance, 


example, for all common nuſances, as for not 
of bridges or highways, the ſuit (for avoiding m 


repairing 
ultiplici- 


ty of ſuits) is given to the king only, for redreſs and 
reformation thereof; but the King cannot pardon or diſ- 
charge either the nuſance, or the ſuit for the ſame ; be- 


cauſe ſuch pardon. would take away the only 


means of 


compelling a redreſs of it. But it hath been holden by ſome, 


that a pardon of ſuch offence will ſave the party 


from any 


fine, for the time precedent to the pardon, 3 Luft. 237. 


2 Haw. 391. 


9. Thus alſo, if one be bound by recognizance to the Cannot Giſcharge 
king, to keep the peace againſt another by name, and à recoganizance. 
generally all other lieges of the king; in this caſe, before 


the peace be broken, the king cannot pardon or releafe 


the recognizance, altho' it be made only to him, becaute 


238. 


it is for the benefit and ſafety of his ſubjeas. 3 12. 


10. Likewiſe, after an action popular is brought, as Cannotreleaſean 


well for the king as for the informer, according to any fta- information qui. 


tute, the king can but diſcharge his own part, 


tam, 
and can- 


not diſcharge the informer's part; becauſe by bringing of 


the action the informer hath an intereſt therein 
fore the action brought, the king may diicharge 


: but be- 
the whole 


(unleſs it be provided to the contrary by the act) becauſe 
tae informer cannot bring an action or information ori- 
ginally for his part only, but muſt purſue the ſtatute. 


bs + 


And if the action be given to the party grieved, 
cannot diſcharge the ſame. 3 Inſt. 231. 


the king 


11. It ſeems to have been always agreed, that the king's May diſtherge a 
pardon will diſcharge any ſuit in the ſpiritual court ex ſuit in the ſpi- 
8 hat I oe ritual court, 


diſcharge 


officio; Alſo it ſeems to be ſettled at this day, t 


266 Pardon. 


diſcharge any ſuit in ſuch court at the inſtance of the party, 


for the reformation of manners, or welfare of the foul, 
as for defamation, or laying violent hands on a clerk, and 
ſuch like; for ſuch ſuits are in truth the ſuits of the king, 
tho proſecuted by the party. Allo, it ſeems to be agreed, 
that if the time to which ſuch pardon hath relation, be 
prior to the award of colts to the party, it ſhall difcharge 
them: And it ſeems to be the general tenor of the books, 
that tho? it be ſubſequent to the award of the coſts, yet 
if it be prior to the taxation of them, it ſhall diicharge 
them; becauſe nothing appears in certain to be due for 
coſts before they are taxed. I Haw. 394. 

But it ſeems agreed, that a pardon ſhall not difcharge 
a ſuit in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; as for 
tithes, legacies, matrimonial e and ſuch like. 
2 Haw. 294. 
Doth not by re- 12. If the king releaſe to a man all debts, ohis all 
any _ er. not diſcharge his partner; but otherwiſe it is in cate 0. a 

ben ſubject, for in that caſe the releaſe to c dig 


yon 4 W Inſt. 239. 
Perfon pardoned hen a pardon is pleaded by any ons 8 


may de bound to . "ſtices may at their diſcretion remand 4a to prifon 


the good beha- . ; : : ; 
or: - till he enter into recognizance, with two ſureties, for his 
| good behaviour, for ny time not exceeding ſeven years, 

5 N c. 13. 


P:rdon doth net 14. It ſeems to be a ſettled rule, that no pardon by the 
ee e o king, without expreſs words of reſtitution, ſhall deveſt, 
1 either from the king or ſubject, an intereſt either in lands, 
or goods, veſted in them, by an attainder or conviction 
precedent: Yet it ſeems agreed, that a pardon prior to a 
conviction, ſhall prevent any forfeiture . of lands or 
| goods. 2 Haw. 396. 
Doth not reſtore 15. A pardon after the attainder doth not ee the 
8 corruption of blood, for this cannot be reſtored but by 
; act of parliament. 3 Inft. 233. 
But as to iſſue born after the pardon, it hath the effect 
of the reſtitution of blood. 1 H. H. 358. 
Doth reſtore the 16. It ſeems to be ſettled at this day, that the pardon 
. of treaſon or felony, even after a conviction or attainder, 
doth ſo far clear the party from the infamy and all other 
conſequences of his crime, that he may not my have an 
action for a ſcandal, in calling him traitor or felon, after 
the time of the pardon, but may alſo be a good witneſs, 
notwithſtanding the attainder or conviction ; becauſe the 


mY don 


R 9 


Pardon. 
pardon makes him as it were a new man, and gives him 2 
new capacity and credit. 2 Haw. 395. 

But it ſeems to be the bettter opinion, that the par- 
don of a conviction of perjury doth not ſo reftore the 
party to his credit, as to make him a good witneſs ; 
becauſe it would be an injury to the people in general, 
to make them ſubject to ſuch a perſon's teſtimony. I 
Vent. 349. 15 | 
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1. Matters previous to the election. 

ith Eleltion ta be free. | 

III. Qualification of the candidates. 

IV. Qualification of N eleBors. 
$5 Polling. 

FT. Return. 

VII. Privilege of parliament. 
VII. How long the parliament ſhall continue. 


* Matters previous to the eledsan. 


1. "HEN any new parliament ſhall be ſummoned, 

| there ſhall be 40 days between the Teſte and 
return of the writ; and, as well upon the calling of any 
new parliament, as upon a vacancy in parliament time, 
the writ ſhall be delivered to the proper officer to whom 
the execution thereof doth belong, and to. no other per- 


ſhall indorſe thereon the day that he received it. 1 
8 V. c. 25. ſ. 1. 


And upon an election of a knight of the ſhire, the 
ſheriff ſhall; proceed to the election at the next county 


court, unlefs the ſame be held within 6 days after the re- 


ceipt of the writ or upon the ſame day, and then ſhall 
adjourn the ſame court to ſome other convenient day 


2 being longer than 16 _ 18 G, 2. c. 18. / 10.) 
giving 


267 


Time of proceed- 
ing to the elec- 
tion in counties. 


ſon: And every ſuch officer, upon receipt of the writ, 
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giving 10 days notice of the time and place of election. 


78 8 V. c. 25. 
Clerks for taking 2. And the ſheriff mall o ſuch wb of clerks 
the poll, as he ſhall think fit for taking the poll in the preſence of 


himſelf or deputy. Which clerks, before they begin to 
take the poll, ſhall be ſworn by the ſheriff or under-Iheriff 
truly and indifferently to take the poll, and to ſet down 
the names of each freeholder, and the place of his free- 


hold; and for whom he ſhall poll, and to poll no free: 


holder who is not ſworn, if fo 80 by any of the 
candidates. 7&8 W. c. 25. /. 3. 


| Inſpectors, 3. And the ſheriff ſhall admit one perfor ſor cach can- 


didate to be inſpector of the clerks. 7 & 8 JF. c. 25. 


Booths to be ” And the ſheriff ſhall ereR, at the expence of the 
erected, candidates, ſuch number of booths for taking the poll, 
as the candidates or any of them ſhall, three days at leaſt 
before the commencement of the poll, deſire; not ex- 
ceeding the number of hundreds or other like diviſion, 
and not exceeding 15 in the whole; and fhall ax, on 
the moſt publick part of each, the name of the hundred 
for which ſuch booth is deſigned. 5.2 018. +7. 
And ſhall make out a liſt for each booth of the ſeveral 
towns, pariſhes, and hamlets, wholly or in. part within 
ſuch hundred; and ſhall on requeſt deliver a copy to any 
of the candidates, paying for the ſame 28. Id. 
And ſhall appoint clerks at each booth to take the poll; 
who ſhall be paid by the candidates, not exceeding each 
one guinea a day. 714, 

Cheque book. 5. And the ſheriff ſhall allow a cheque bliok for every 
poll boek, for each candidate; to be kept by their in- 
ſpectors, at every place where the poll ſhall be taken, 

| 18 G. 2. c. 18. / 9. 

In cities, bo- 6. With reſpect to cities, boroughs, ade towns cor- 

roughs, and porate, the ſheriff or other officer who received the writ 

towns corporate. ſhall forthwith upon receipt thereof make out a precept to 
each borough,” town corporate, or place within his juriſ- 

diction where any members are to be elected, and within 

three days (and in the cinque ports within fix days, 10 

& 11H. c. 7.) after receipt of the ſaid. writ, ſhall by 

himſelf or proper agent deliver the precept to the proper 

officer of ſuch borough, town corporate or place within 

his juriſdiction, to whom the execution of ſuch precept 

doth belong, and to no other perſon whatſoever;:, And 


every ſuch officer ſhall indorſe the day of his receipt 


thereof in preſence of the party of woos; he received the 
3 | ſame, 
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ſame, and ſhall forthwith cauſe publick notice to be given 
of the time and place of election, and ſhall proceed to the 


of election within eight days after receipt of the precept, and 
bs give four days notice at leaſt of the day appointed for the 
77 election. 7 & B IF. c. 25. |. 1. 
5 And in a city or town being a county of itſelf, the 
of ſheriff ſhall forthwith on receipt of the writ give publick 
2 notice of the time and place of election, and proceed to 
* election thereupon, within eight days next after the receipt 

of the writ, and give three days notice thereof at leaſt, 
5 excluſive of the day of receipt of the writ and of the day 
5 of election. And the ſheriff ſhall allow a cheque book 
- for every poll book for each candidate, to be kept by their 
he inſpectors at the place of taking the poll. 19 E. 2. c. 28. d 
I, J. 6,7- L..; 
lt | | 
K- - II. Election to > be free. MW 
n, 1 
on By the. 3 £4 ; WP Bechule elections ought to 1 
ed free, the king br 2 upon great forfeiture, that no | 
j. man by force of arms, nor by malice, or e ſhall | 
ral diſturb any to make free election. | 
in And by the declaration of rights, 1 W. J. 2. c. 2. it | 
ny is inſiſted, That elections of members of parliament ought 

to be free: And that freedom of ipeech, and debates or 
„ proceedings in parliament, ought not to be impeached or 
eh queſtioned in any court or place out of parliament. 

And by the 8 E. 2. c. 30. On notice of an election, 

ry the ſecretary at war ſhall ſend orders for the removal of 
n- ſoldiers one day at leaſt before the election, and not to 
n. return till after the poll ſhall be cloſed, But this not to 
| extend to the guards, nor to any caſtle or fortified place, 
r- where a garriſon is uſually kept: Nor to any officer or i 
rit ſoldier having right to vote at ſuch election. 1 
to By the 9 An. c. 10. /. 44. No officer of the poſt offlie 1 
iſ- ſhall by word, meſſuage, or writing, or in any other Mp 
in manner, cndavoar' to perſuade any elector to give, or | 
10 diſſuade any elector from giving his vote in any election. 
by — And by the 5 V. c. 20. and 9 An. c. 11. % 49. 
per there is the like proviſion with reſpect to the officers of | 1 
Un exciſe. And the like by the 12 C13 U. c. 10. with | | 
pe reſpect to the officers of the enſtors, | .—- | 
n | 
ipt | 
the a | HIT, Qua- | 


Penfoners, 


. 25. 
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TH. Qualification of the candidates. 


1. No perſon under the age of 21 years fhall be capable 
of = elected. 7 8 V. c. 25. h. 8. 

2. 
C. 2 266 T% | 

3- No perſon concerned in the management of any du. 
ties or taxes created ſince 1692, except the commiſſioners 
of the treaſury, nor any of the officers following, (viz. 


commiſſioners of prizes, tranſports, fick and wounded, 


wine licences, navy, and viQualling ; ſecretaries or re- 
ceivers of prizes; comptrollers of the army accounts; 


agents for regiments ; governors of plantations and their 


deputies; officers of Minorca or Gibraltar; officers of 


the exciſe and cuſtoms ; clerks or deputies in the ſeveral 


offices of the treaſury, exchequer, navy, victualling, 
admiralty, pay of the army or navy, ſecretaries of ſtate, 


ſalt, ſtamps, appeals, wine licences, hackney coaches, 


hawkers and pedlars,) nor any perſons that hold any new 
othce under the crown created fince 1705, —are capable 
of being elected or fitting as members. 1 Black. 175. 

And if any member ſhall accept an office of profit from 
the crown, during ſuch time as he ſhall continue member 
(offices of the army and navy excepted), his election ſhall 
be void, and a new writ ſhall iſſue: But he ſhall be 
capable of being re- elected. 6 An. c. 7. ſ. 26. | 

4. No perſon having a penſion from the crown during 
pleaſure, lh 


Neither ſhall any perſon having a penſion from the 
crown for any term of years, either in his own name, or 
in the name of any other in truſt for him, be capable of 


being elected. 1 G. ff. 2. c. 56. 


5. No perſon ſhall be capable to ſit or vote in the houſe 
of commons for a county, unleſs he hath an eſtate freehold 
or copyhold,. for his life or ſome greater eſtate, of the 
clear yearly value of 6001; nor for a city or borough, 
unleſs he hath a like eſtate of 3001. And any other can- 
didate or two electors may, upon reaſonable requeſt to 
him made (at the time of the election, or before the day 
prefixed for the meeting of the parliament) require him 
to take the following oath : 


JA. B. do ſivear, that I truly and bona fide have ſuch an 
 eflate in law or equity, to and for my own uſe and benefit, 
of or in lands, tenements, or hereditaments, over and are 
1 c Hat 


o papiſt ſhall fit in either houſe of parliament. 30 


all be capable of being elected. 6 An. c. 7. 


r r r 
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what will ſatisfy and clear all incumbrances that may affet? 98 582 


the ſame, of the annual value of above reprizes, as 
dith qualify me to be elected and returned to ſerve as a member . 


2 far the of- according to the tenor and true meaning 
of the act of parliament in that behalf; and that my ſaid 
0 lands, tenements, or hereditaments are lying or being within 
the pariſh, townſhip, or precinf of (as the caſe ſhall be). 
5 The ſame to be adminiſtred by the returning officer or two 
% juſtices; who ſhall in three months certity the ſame into 
the chancery or king's bench. But this not to extend | 
. to the eldeſt ſon of a peer, or of any perſon qualified to | 
N ſerve as knight of a ſhire, nor to the members for either ; 
1 of the two univerſities. ꝙ An. c. 5. | | 
0 And every member, before he ſhall vote in the houſe of 
f commons or fit there during any debate, ſhall, after the 5 
l ſpeaker is choſen, deliver in at the table in the middle of : | 
; the houſe, whilſt the houſe is there fitting, with the |! 
4 ſpeaker in the chair, an account ſigned by ſuch member, | 
f containing the name of the place where his qualification 1 
10 | lies, declaring the fame to be of the annual value of 6001 | 
le above reprizes, if a knight of a ſhire; and of 3001 if a 
citizen, burgeſs, or baron of the cinque ports; and ſhall 
5 alſo at the ſame time take and ſubſeribe the oath fol- 
0 lowing: ö . 
8 7 A. B. do ſwear, That I truly and bona fide have ſuch 
an eftate in law or equity, and of fuch value, to and for 
8 my own uſe and benefit, of or in lands, tenements, or Heredi- 
05 taments, over and above what will ſatisfy and clear all incum- 
© brances that may affect the ſame, as doth qualify me to be 
- elected and returned to ſerve as a member for the place I am | 
5 returned for, according to the tenor and true meaning of the f 
7 atts of parliament in that behalf; and that ſuch lands, tene- i 
ments, or hereditaments do lie as deſcribed in the paper or ac- | 
5 count ſigned by me, and now delivered to the clerk of the houſe | | 
Id of commons. So help me God. — But this alſo ſhall not ex- = 
57 tend to the eldeſt ſon or heir apparent of a peer, or of F 
n, any perſon qualified to ſerve as a knight of a ſhire, or to | 
a the members of either of the univerfities. 33 G. 2. c. 20. | 
to | Ee 
4 IV. Qualiſication of the electors. 3 
; Le a 
1. No perſon ſhall be admitted to vote under the age Age. || 
. of 21 years. 7 8 V. c. 25. ſ. 8. Ss es OR ol | 
” E e 2. Every | 


0 Parliament. 
Papiſt. 2. Every elector, before he is admitted to vote, ſhall, 
if required, take the oath of abjuration. 6 An. c. 23. 
J. 13. 
Freehdld of 40s 3. By the 8 H. 6. e. 7. Every elector of a knight of 


a ea. the hire ſhall have land or tenement to the value of 40s 


by the year at leaft above reprizes. And the ſheriff ſhall 
have power to examine. upon oath every ſuch chuſer how 
much he may expend by the year.—And by the 10 H. 6, 
c. 2. the ſaid 408 a year ſhall be freehold. 

And by the 18 G. 2. c. 18. No perſon ſhall vote for 2 
knight of the ſhire, without having a freehold eſtate in 
the county, of the clear yearly value of 408, over and 
above all rents and charges payable out of the ſame. 
18 G. 2. c. 18. / 5. | 

But taxes and 1 mall not be deemed a charge 
payable out of the lands. / 6. 

None to vote for 4. No perſon ſhall have a right to vote for any eſtate 


oopyheld. holden by copy of court roll. 31 G. 2. c. 14. 
Fraudulent con- 5 No perſon ſhall vote for any eſtate which was granted 
. to him fraudulently, on purpoſe to qualify him to give 


his vote. 18 C. 2. c. 18. / 5. 
Rut all ſuch conveyances fr audulently made to guably 
any perſon. to. vote, ſubject to conditions to defeat th 


fame, ſhall. be deemed and taken as abſolute againſt the 


perſon executing the ſame, and diſcharged of all truſts, 
conditions, and other defeazances; and all bonds, cove- 
nants, or other ſecuritics for the defeating or reconveying 
the ſame, ſhall be void. 10 An. c. 23. J. 1. - 

Splitting votes. 6. All conveyances to multiply voices, or to ſplit votes, 
- ſhall. be void; and no more than one voice ſhall be ad- 
mitted for one and the ſame houſe or tenement. 7 & 8 V. 
r 

Mortgarr, ot 7. be mortgagor or ceflui gue truſt ſhall vote; "and not 

truſt eſtate. the truſtee or mortgagee, unleſs they be in actual poſſeſ- 
ſion. 7 8 V. c. 25. 1 

poſſeſſion for 8. No perſon {hall vote for a knight a; the ſhire, with- 

12 months. out having been in the actual poſſeſſion of the eſtate for 
' which he votes, or in the receipt of the rents or profits 
thereof for his own ufe, above 12 kalendar months ; un- 
leſs the ſame came to him by deſcen:, marriege, Marrie?® 
ſettlement, deviſe, or promotion i 4 benefice or office. 


18 G. 2. c. 18. / 8. 


None to vote 9. No perſon ſh. l vote more than once in at ny election. 


moi e than once. 18 G. 118. + Re Z ; 

To be hag to 10. No perſon ſhall.vore for a Enight of the ſuue in 

the land (ax, e of any meſiuages, lands, or tenements, Which have 
not 
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not been charged to the land tax, 12 Kalendar months 


4 before the election: (But this not to reſtrain any perſon 

from voting in reſpect of any rents, or chambers in the 

© "Inns of Court or Oy. or meſſuages belonging to 

'$ 

4-2 any ofice). 18 C. 2. c.1 21 | 

And three commiſſioners of the land tax, at their meet- 

1 ings for the reſpective divifions, ſhall ſign and ſeal one 

other duplicate of the copies of the aſleſiments to be de- 

L livered to them by the afſeſlors, after all appeals deter- 


mined; and deliver the ſame to the clerk of the peace, 
4 to be by him kept amongſt the records of the ſeſſions : 
; To which all perſons may "reſort at all ſeaſonable times, 


15 and inſpect the fame, paying 6d for ſuch inſpection. h 
5 And the clerk of the peace ſhall give copies thereof, or | 
5 of any part thereof, to an) perſon, paying after the rate 
ho of. 6d for every 300 words. ] 


4+ 

11. Every treeholder, before he is admitted to dll ſor Frecholder's 
1 a knight of the ſhire, ſhall, if required by a candidate or c. 

: any elector, take the following 6ath (to be adminiſtred hy 


* the ſheriff, under-ſheriff, or one of the ſworn clerks): ; 
* You ſhall fear, (or, being one of the people called 
__ Quakers, You ſhall ſolemnly affirm) that you are a freebolder i 
1. in the county of and have a freehold eflate, conſiſting of ; 36 
0 (ſpecifying the nature of ſuch freehold eſtate, . ; 
wy whether meſſuage, land, rent, tithe, or what elſe; and | 
2 if ſuch frechold eftate conſiſts in meſſuages, lands, or | 
n tithes, then ſpecifying in whoſe occupation the ſame 
5 are; and if in rent, then ſpeciſying the names of the 
* owners or pofleſiors of the lands or tenements out of 
75 which ſuch rent is iſſuing, or @f ſome or one of them) 
; hing or being at in the county of of the clear 
yearly value of 40 4, o r and above all rents and charges pay- 
70 able out of or in reſpect of the ſame; and that you have leix | 
W in the actual poſſe * or receipt of the rents or profits thereef, | | 
. for your exon uſe, above 12 Katendar menths, or that the ſame l 
r came 19 you within the time aforeſaid, by deſcent, marriage, 
3 marriage ſettlement, deviſe, or pramotian to a benefice in the 
i church, or by promotion to an office; and that fuch freebæl | 
A gate hat rot been granted or made to you fraudulently, on | 
FA purpoſe to quaify you to grve your Ye; and that the piace of ö 
os your avade is at in — aid that you are 21 years | 
| of age, as you believe; and that you haue nat teen polled be- | 
us fore at this electien. - And if he falſifies, he ſhall ſuffer 
8 as in caſes of perjury. 18 C. 2. c. 18. / 1 | 
And the ſerif and clerks ſhall enter not on! 'y = | 
mw place of his frectold, hut allo the place ef his ab We, a 
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he ſhall declare the ſame at the time of giving his vate, 
and ſhall enter jura againſt the name of Ov ſuch voter 
who hath taken the oath. 10 An. c. 2 

And the aforeſaid act of the 18 G. 2. c. 18. ſhall ex- 
tend to cities and trwns that are counties of themſelue;, 
where perſons have a right to vote in reſpect of a freehold 
of 408 a year; but not where they have a right to vote 
in reſpect of burgage tenure, or where the right to vote 
for a freehold doth not require the ſame to be of 408 a- 
year. "19G, 2. . 8 

12. No perfon claiming as a freeman to vote at au 
election for any city, town, port, 'or borough, {hall be 
admitted to poll, unleſs he hath been admitted to his 
freedom 12 Kalendar months before the firſt day of the 
election: And if he ſhalt preſume to vote contrary hereto, 
he ſhall forfeit 100}, and his vote ſhall be void. And if 
any perfon ſhall anteate ſuch admiſhon, he ſhall forkeit 
F 

Provided, the 8 nothing herein fhall extend to the cities 
of London or Norwich; nor to any perſon intitle to his 
freedom by birth, marriage, or ſervitude, according to 
the cuſtom of ſuch City, n port, or borough. 7. 

13. No perfon ſhall vote in the election of a knight 
of a ſhire, or member for a city or town being a county 
of itſelf, in reſpect of any annuity or rent charge granted 
before June 1, 1763; unleſs a certificate upon oath be 
entred with the clerk of the peace or town clerk, 12 
months before the election, as follows: 7 A. B. of — 
am really and bona fide ſeiſed of an annuity or rent charge, 
for my own uſe and benefit, of the clear yearly value of 40s, 
above all rents and charges payable out of the ſame, ro 
iſſuing cut of 1 lands, tenements, or hereditaments 
belonging . ſituate, hing and being 
in the pariſh, hun bp or place, or in the pariſhes, toun- 
ſhips, or places of E. in the county of without any 
truſt, agreement, matter, or thing, to the contrary notwith- 
Aanding; and J, er the perſon or perſons under whom I claim, 


_ Tas er were ſeized of the ſaid annuity or rent charge, beſoe 


the fir/? day of June 1763. And a like certificate ſhall be . 


entred (mutatis mutandis) where ſuch rent charge came 
by deſcent, marriage, deviſe, or promotion to a benefice 


"Sremce. " 40.9; 7.24. /i, 2. © 
And no perſon ſhall vote at ſuch election in refed . 
any annuity or rent charge granted after June 1, 17633 
unleſs a memorial of the grant of fuch annuity or rent 


charge Mraz) Rave been re! giſtred W1 th the clerk of the 
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ce or town clerk, 12 Kalendar months at leaſt before 
the firſt day of ſuch election: 


Which memorial ſhall be written on parchment, and 


directed to the clerk of the peace or town clerk, and ſhall 


be under the hand and ſeal of the grantor, and atteſted 
by two witneſſes, one whereof to be. one of the witneſſes 


to the execution of ſuch grant; which witneſs ſhall upon 


oath before ſuch clerk prove the ſealing and delivery of 

the grant, and the ſigning and ſealing of «the memorial: 
Abd the ſaid memorial thall contain the day and year 
of the date, and the names, additions, and abodes of the 

parties and witneſſes, and all the lands and tenements out 


of which the rent Charge Myers, and the place where 


| they lie: 


And the grant ſhall, at the time af entring the memo- 


rial, be produced to ſuch clerk of the peace 'or town 
clerk, who ſhall indorſe thereon a certificate in which 
ſhuil be mentioned the day and year on which ſuch me- 


morial ſhall be entred. /. 3. 
And no perſon thall vote by reaſon of an » ſpa of 
ſuch annuity or rent charge, without like certificate, 


entry, and memorial of ſuch grant and RN pat as in 


caſe of an original grant. /. 4. 
The clerk "of the peace or town clerk to have * the 


entry of ſuch certificate 1s, and of the memorial 28; 


for ſearch thereof 1s, and for copies at the rate of 6d for 
every 200 words. 
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14. By the 7 & 8 . . No candidate, after Teſte Bribery. 


of the writ of ſummons, or after a place becomes vacant 
in parliament time, ſhall, by himſelf, or by any other 
ways or means on his behalf, or at his charge, before his 
election, directly or indire&ly, give or promiſe to give 


to any elector, any money, meat, drink, proviſion, pre- 


ſent, reward, or entertainment, to or for any ſuch elector 
in particular, or to any county, city, town, borough, 
port, or place in general, in order to his being elected 
on pain of being incapacitated, 

And by the 2 G. 2. c. 24, (which | is required to benen 


by the returning officer immediately after reading the 


writ, and alſo at Eaſter ſeſſions yearly for any county or 
city, and at every election of the chief magiſtrate in any 
borough, town corporate, or cinque port) Every 
perſon, before he is admitted to poll, ſhall, if required by 
either of the candidates or any two electors, take the fol- 
lowing oath, to be adminiſtred by the returning officer or 
bis po: 7 A. B. do Ar. (or, being one of tle 
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people called Quakers, I A. B. do folemnly affirm) I bau- 
not received or had by myſelf, or any perſon whatſzever in 
truſt for me, or fer my uſe and benefit, direfly or indirecth, 
any ſum or ' ſums of money, office, place, or employment, gift, 
or reward, or any promiſe or ſecurity for any money, office, 
employment, or gift, in order to give my vote at this election; 
and that I have not before been polled at this election. ſ. 1. 
And if any perſon ſhall take any money or other re- 
ward, or contract or agree for any money, gift, office, 
employment, or other reward, to give or forbear to give 


his vote; he ſhall forfeit 5ool. / 7. 


V. Polling. af 


Before the returning officer ſhall proceed to the election, 
ke ſhall, immediately after the reading of the writ, take 
and ſubſcribe the following oath, to be adminiſtred by a 
Juſtice of the peace or any three electors: 1 A. B. 45 
folemnly fear, That I have not, directly nor indirect), re- 
ceiued any ſum or ſums of money, office, place, or employment, 
gratuity, or reward, or any bond, bill, or note, or any pro- 
miſe of gratuity whatſeever, either by myſelf, or any other per- 
ſon to my uſe or benefit or advantage, for making any return at 
the preſent election of members to ſerve in parliament ;, and 
that I will return ſuch perſon or perſons as ſhall, to the beſt of 
my judgment, appear to me io have the majority of legal votes: 
Which oath thall be entred amongſt the records of the 
icſhons. 2 C. 2. c. 24. /. 3. 5 | | 

And if the election ſhall not be determined upon view, 
with the conſent of the freeholders there preſent, but a pol! 
all be required, the ſheriff ſhall proceed to take the 
poll: and ſhall! not adjourn the court to any other town 
ar place, without the conſent of the candidates; nor 
Mall, by any unnecefiary adjournment in the ſame place, 


protract or delay the electien; but ſhall duly and orderly 


proceed to take the poll, from day to day, and time to 
time, without any further or other adjournment, without 
tne conſent of the candidates, until all the freeholders 
then and there preſent be polled, and no longer. 7 & 8, 
C. 25. 37 5 g ö 

4 dach votes ſhall be deemed legal, which have been 
ſo declared by the laſt determination in the houſe of com- 
mons: Which laſt determination, concerning any county, 
city, borough, cinque port, or place, ſhall be final to all 
intents and purpofes, /. 4. EE 1 
& 7 Ane 


+» —— ao = 2T 
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And if any officer ſhall return any member cotitrary to 
the laſt determination in the houſe of commons, the ſame 


ſhall be adjudged a falfe return ; and the party duly elected 
may recover double damages, with full coſts.— And the 


like remedy ſhall be againſt an officer making a double 
return. 7 & 8 M. e. 7. 


V. Return. 


After the election, the names of the perſons choſen ſhall 
be written in an indenture under the ſeals of the electors, 
and tacked to the writ, 7 H. 4. c. 15. 


And..the ſheriff or other officer ſhall, on or before the 


day that the parliament ſhall te called to meet, and with 
all convenient ſpeed not exceeding 14 days after the elec- 


tion, return the writ to the clerk of the crown in chancery, 


10 11 V. . 7. 


And he ſhall deliver copies of the poll to any perſon 
deſiring the ſame, paying a reaſonable charge for Writing 


thereof, 7 & BI. c. 25. [. 6. | 

Finally, -he ſhall, within 20 days after the election, 
deliver over upon' oath (to be adminiſtred by the two next 
juſtices, 1 O.:) the poll books to the clerk of the peace, 


without alteration ; to be kept amongſt the records of the 


ſeflions.* 10 An. c. 23. J. 5. 


And on petition to the houſe of commons, complaining 


of an undue election, 49 members of tne houſe of com- 
mons ſhall be choſen by ballot, out of whom each party 
{hall alternately ſtrike out one, till they be reduced to the 
number of 13; who, together with two more, of whom 
each party ſhall nominate one, ſhall be a ſelect committee 
for determining ſuch conttoverted election. 19G. 3. 


e. 10. 11 C. 3. c. 42. 


VII. Privilege of parliament. 

By the common law, a member of parliament {hall 
have the privilege of parliament, not only for himſelf and 
his ſervants, to be freed from arreſt, ſubpœna, citation, 
and the like; but alſo for his horſes and goods to be free 
from diſtreſſes: but for treaſon, felony, and breach of 
the peace, there can be no privilege. 4 [nft. 24, 25. 

T. 31 G. 2. Rex v. Karl Ferrers: A writ of habeas 
corpus having been granted, and ſerved upon the ſaid 
S 3 ö earl, 
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earl, returnable immediate, to bring up the body of his 
countels, who was ſiſter to Sir William Mer edith, (to the. 
end that ſhe might have an opportunity to lay her caſe 
before the court, and ſwear the peace if ſhe ſhould think, 
proper, thereby to receive the protection of the court 


againſt the ſaid ear]); and he the ſaid earl having g Neg-, 


lected to return the ſaid writ; Mr. Norton and the other 
counſel for Sir Milliam Meredith, on behalf of his ſiſter, 
intended to have moved for an attachment againit the 
carl for this his diſobedience. But ſome doubts and dif- 
ficulties having been ſtarted by members of both houſes, 
concerning the privilege of peerage, and whether the, 
court of king's bench could iſſue an attachment againſt 
a peer during the ſitting of parliament, and execute it upon 
him, only for a contempt to their court; Sir IVilliam 
judged it prudent to petition the houſe of lords, for their 
leave to proceed againſt the earl, and accordingly (by the, 
hands of the earl of IV-Amorland) delivered à petition, 
ſtating the facts. Lord Delaware oppoſed it; and ſaid, 
it was too ſummary and haſty a method of determining up- 
on their privileges; and propoſed referring the matter to 
a committee, and ſummoning Lord F-;rers to anſwer it in 
his place: And to obviate the obiections, which might be 
made to this method, on account of the delay; be "offer. 
ed ſome [ſchemes for the intermediate ſafety of the counteſs. 
But lord Mansfield anſwered him, and ſpoke i in ſupport of 
ke juriſdiction of his court, apd the unreaſonableneſs, 
injuſtice, and inconvenience of allowing ſuch a privilege, 
in criminal caſes and breaches of the peace, The duke 
of Argyle ſpoke to the like effect, and expreſſed a ſurprize 
that there ſhould be any doubt About it; the reaſon of the 
thing being ſo clear and plain. Laſtly. „the carl of Hard- 
wwicke ſpoke ſtrongly and particularly in ſupport of the 
ſame doctrine, and adduced many inſtances and prece-, 
dents in proof of his poſitions; and concluded with pro- 
poſing, that to put an end to all doubt about it for the 
future, the lords ſhould come to a reſolution; 
cordingly they did come to the following reſolution or 
declaration, and ordered it to be entred on their journal, 
viz, % Febr. 1757, It is ordered and declared, that no 
« peer or lord of parliament hath privilege againſt being 
* compelled by proceſs of the courts of * oftminſ/ter- hall, 
to pay obedience to a writ of Habcas corpus directed to 
« him.” Burrow, Mam field. 631. 

By the 12 & 13 M. c.. and 11 C. 2. c. 24. Any per- 
ſon may 2 0 an action againſt a leer o or member of par- 
: 5 Hament, 
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liament, or any of their menial or other ſervant*, imme- 


» 


diately after the diſſolution or prorogation,, until a new 


parliament meet, or the ſame be reaſſembled ; and from 
any adjournment of both houſes for above 14 days, until 
both houſes ſhall meet or reaſſemble ; and the courts dur- 


ing ſuch time may proceed to. give judgment and award 


execution. But this ſhall not extend to ſubje the 


perſon to be ar eſted during the time of privilege; but the 


plaintiff may proſecute at Jaw by ſummons and diſtreſs in- 
finite, or by original bill, and ſummons, attachment, 
and diſtreſs infinite, until the defendant ſhall enter a com- 
mon appearance, or file common bail: And in equity, 
the plaintiff may proceed by letter or ſubpoena ; and after 
ſervice thereof, may, for want of appearance or anſwer, 
or non- performance of an order or decree, or for breach 
thereof ſequeſter the real and perſonal eſtate of the party, 
but not arreſt his body. . : 

By the 4 GC. 3. c. 33. with reſpect to bankrupts, the 
petitioners, on affidavit of the debt; and that they verily 


believe that the debtor is a trader within the ſtatutes of 


bankruptcy, may ſue out a ſummons, or an original bill 
and ſummons, and ſerve him with a copy thereof; and 
if he ſhall not, within two months after ſervice, pay the 
debt or enter into bond to pay ſuch ſum as ſhall be reco- 


vered, with coſts, he ſhall be adjudged a bankrupt from 


the time of ſervice of the ſummons, and the creditors may 


proceed againſt him as againſt other bankrupts. Provided 


that this ſhall not extend to ſubject any perſon intitled 
to privilege to be arreſted during the time of ſuch privi- 


lege, except in cafes made felony by any of the ſtatutes. 
of bankruptcy. . a 


And by the 10 G. 3. c. 50. Any perſon may commenee 
and proſecute any action in any court of record or court 
of equity, or of admiralty, (or, in cauſes matrimonial 


and teſtamentary, in any court having cognizance of 


cauſes matrimonial and teſtamentary,) againſt any peer or 
member of the houſe of commons, or any of their menial 
or other ſervants, or any other perſon intitled to privi- 


lege of parliament; and no proceedings thereupon ſhall 


be delayed under colour of ſuch privilege. Provided, 


that this ſhall not ſubje& the perſon of any member of 
the houſe of commons to be arreſted or impriſoned on any 


ſuch ſuit or proceedings. And to remedy the dilatori- 
neſs by proceſs of Diftringas, the court out of which the 


writ proceeds, may order the iſſues levied from time to 


time to be ſold, and the money ariſing thereby to be ap- 
| 52h 4 | plied 
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plied to pay ſuch coſts to the plaintiff as the court ſhall 
think juſt, and the ſurplus to be detained till the defendant 
ſpall have appeared, or other purpoſe of the writ be an- 
ſwered. And obedience may be inforced to any rule of 
the court of king's. bench, common pleas, or exchequer, 
againſt any perſon intitled to privilege, by diſtreſs infinite, 
if the perſon intitled to the benefit of ſuch rule ſhall 
chuſe to proceed in that way. 


— 


III. How long the parliament ſpall continue. 


+ The parliament ſhall have continuance for 7 years, 
to be accounted from the day on which by the writ of 
ſummons they ſhall be appointed to meet; unleſs ſooner 
diffolved by the king. 1G. . 2. c. 38. 

And they ſhall not be diſſolved by the king's death; 
but ſhall continue and immediately meet, fir, and 46 for 
fix months, unleſs ſooner diſſolved by the ſucceſſor. 
And if there be then no-parliament in being, the laſt 
preceding parliament ſhall meet, fit, and act as afore- 
ſaid. 7 8 V. c. 15. 6 An. c. 7. 
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\HE penalty for ſtealing — 2 oi is the ſame as for, 
ſtealing turnips ; For which, ſee the title? Turniys: 
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B Y the8& 9g IF. c. 31. intitled, An act for the eafier 


obtaining partitions of lands in coparcenary, joint- 


the high ſheriff cannot conveniently be preſent at the ex- 


ecution of any * in partition, in ſuch caſe the un- 
3 5 der 


tenancy and "tenancy in common, it is enacted, that if 


der 
Cut! 


Partition. a 28x 


il der ſheri{F in preſence of two juſtices may proceed ta exe- 
1t cution of the writ of partition. 
1- | 
of Partridge, See Game. 
75 
25 
11 9879 oe 864 5 
Pawning. 
T) Y the 30 G. 2. c. 24. If any perſon ſhall knowing- 
ly and deſignedly pawn, or exchange, or unlawfully 
55 diſpoſe of the goods of any other perſon, not being em- 
of ployed or authorized by che owner fo to do, and ſhall 
95 be thereof convicted by the oath of one witneſs, or confeſ- 
ſion, before one juitice ; he ſhall forfeit 20s, and if not 
h, forthwith paid, the ſaid juſtice ſhall commit him to the : 
or houſe of correction, or ſome other public priſon of the | 
af place where he ſhalt reſide or be convicted, there to re- ; 
_ main and be kept to hard labour for fourteen days, un- 
25 leſs the forfeiture ſhal! be ſooner paid: And if within | 
three days before the expiraticn of the ſaid fourteen days | 
the ſaid forfeiture ſhall not be paid; the ſaid juſtice, f 
upon application of the proſecutor, ſhall order him to 5 
5 be publickly whipped in ſuch houſe of correction or pri- 1 
ſon, or in ſome open public place of the city, diviſion, 5 
town, or place wherein the offence ſhall have been com- bf 
micted, as to ſuch juſtice ſhall ſeem proper. The ſaid ill 
forfeitures, when recovered, to be applied towards making j 
* atisfaction thereout to the party injured, and defraying 
bs. the coſts of the proſecution, as ſhall be adjudged reaſon- 


able by ſuch juſtice; but if the party injured ſhall de- 
eline to accept of ſuch ſatisfaction and coſts, or if there 
05 be any overplus of the ſame, then ſuch forfeitures or 
| _ overplus ſhall. be paid to the overſeers for the uſe of 
the poor of the pariſh or place where the offence. was 
committed. /. 3, : 
And every perſon who ſhall take any goods by way of 
pawn, pledge, or exchange, ſhall forthwith enter or 
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Ga cauſe to be entered in a fair and regular manner, in a | 
ng. book to be kept for that purpoſe, a deſcription of ſuch 
1 goods, and the ſum advanced thereon, the day and year, 
5 and the name and place of abode of the perſon by whom 
2 wmey were pawned, and alſo the name and place of abode: 
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of the owner according to the information of the perſon 
ſo pawning the fame; and ſhall at the ſame time give 
a duplicate or copy to the perſon ſo pawning the ſame, 
if required; on paying to him an halfpenny, if the goods 
are pawned for leſs than 20s ; and a penny, if pawned 
for 20s, and not more than 51; and 2d, if for any larger 
ſum : And in default of making ſuch entry and giving 
ſuch duplicate or copy if required, he ſhall forfeit 5], 
by diſtreſs by warrant of one juſtice, to be applied to 
the uſe of the poor as aforeſaid. / 4. | 

And if in the courſe of any of the aforeſaid proceedings 
before any juſtice in purſuance of this act, it ſhall appear 
or be proved to the ſatisfaction of ſuch juſtice upon oath, 
that any of the goods ſo pawned are become or have been 
rendered of leſs value than the ſame were at the time of 
pawning thereof, through the default, neglect, or wilful 
miſbehaviour of the perfon to whom they were pawned; 
the faid juſtice ſhall award a reafonable ſatisfactibn to 
the owner in reſpect of ſuch damage, and the ſum ſo 
awarded ſhall be deducted out of the principal, and ime- 
reſt, and allowance for warehouſe room, which ſhall ap- 
pear to be due to the perſon to whom they were pawned ; 
and it ſhall be ſufficient for the pawner to pay or tender 
the money upon the balance, after deducting out of the 
principal and intereſt, and money paid for warehouſe room 
as aforeſaid, ſuch reaſonable ſatisfaRion in reſpeR of ſuch 
damage as ſuch juſtice ſhall order, and upon ſo doing, 
the juſtice ſhall proceed as if he had tetidered the whole. 


| And if any perſon ſhall knowingly buy or take in as a 
pledge, any linen or apparel entruſted to any other perſon 
to waſh, ſcour, iron,” mend, or make up; and ſhall be 
convided thereof, on the oath of one witneſs, or confeſ- 
ſion, before one juſtice : he ſhall forfeit double the ſum 
given or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this at; and ſhall be obliged to 
reſtore the ſaid goods to the owner in preſence of the 
juſtice, /. 6. | CD 
And it any perſon who ſhall offer by way of pawn, 
pledge, exchange, or fale, any goods, ſhall not be able 
or ſhall refuſe to give a ſatisfactory account of himſelf, or 
of the means by which he became poſſeſſed thereof; or if 
there ſhall be any other reaſon to ſuſpect that ſuch goods 
are ſtolen, or otherwiſe illegally or clandeſtinely obtained: 
it ſhall be lawful for any perſon, his ſervants or agents, 
to whom the {ame ſhall be offered, to feize and detain ſuch 
perſon 


Pawning. 


perſon and the ſaid goods, and to deliver him as ſoon. as 
conveniently may be into the cuſtody of the conſtable or 


other peace officer, who . thall. immediately;convey;ſuch 
perſon and the ſaid goods before a juſtice z and if ſuch 


juſtice ſhall upon examination and inquiry have caule to 


ſuſpect that the ſaid goods were ſtolen, or illegally or 
claadeſtinely obtained, he may commit him to ſafe cuſtody . 
for any time nat exceeding 11x days in order to be further. 
examined; and if upon either of the ſaid examinations 


it ſhall appear to the ſatisfaction of ſuch juſtice, that the 


ſaid goods were ſtolen or illegally or clandeſtinely ob- 
rained, he ſhall commit the offender to the common gaol 


or houſe of correction, there to be dealt with according to 


law. Provided nevertheleſs, that if ſuch, goods ſo ſeized | 
and detained as aforeſaid ſhall, afterwards appear to be the 
property of the perſon who offered the ſame, to be pawned, ,; 
exchanged, or fold, or that he was, authorized by the 
owner thereof, to pawn, exchange, or ſell the ſame; the 
perſon who {hall fo ſeize or detain the party who offered 


the ſaid goods ſhall be indemnified for having ſo done. 


7, 8. 


p 7.5 O03 73:9 341 0 2 / | nl | 3» 
And if the owner of any goods unlawfully pawned, 


pledged, or exchanged, thall make out either on his cath, 
or by the oath of one witneſs before one juſtice, that ſuch. 
owner hath or hath had his goods unlawfully ebtained or 
taken from him, and that there is juſt cauſe to ſuſpect 
that any perſon within the juriſdictian of ſuch juſtice hath. 
knowingly and unlawfully taken to pawn, or by way of. 
pledge, or in exchange, any goods of ſuch, owner, and 


without his privity or authority; and make appear to the, | 
ſatisfaction of ſuch [REN a grounds for. ſuch the 3 


owner's ſuſpicion : ſuch juſtice, may iſſue his warrant for 
ſearching in the day time the hauſe, warehouſe, or other, 


place of any ſuch perſon ſo charged as aforeſaid; ang if, 


the occupier of ſuch houſe, warehouſe, or other place 
ſhall, on requeſt to him made to open the ſame by any 
peace officer authoriſed to ſearch there by warrant of ſuch, 
juſtice, refuſe to open and permit the ſame to be ſearched, 


it ſhall be lawful for ſuch peace officer to break open any 
ſuch houſe, warehouſe, or other place in the day time, 


and to ſearch as he ſhall think fit therein for the goods 


ſuſpected to be there, doing no wilful damage; and if, 


any perſon ſhall oppoſe or hinder any ſuch ſearch, and 
ſhall be thereof convicted before one juſtice by the oath of 
one witneſs, he ſhall forfeit 51, and if the ſame ſhall not 
be immediately paid down, or within the ſpace of 24 

wy hours, 
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hours, the Juſtice ſhall commit him to the houſe of cor- 
rection or ſome other publick priſon, there to be kept to 
hard labour for any time not exceeding one month, nor 
lefs than five days, unleis in the mean time the forfeiture 
{ſhall be paid; and ſuch forfeiture, when recovered, ſhall 
go to the poor: and if upon ſuch ſearch any of the goods 
{hall be found, and the property of the owner ſhall be 
made out to the ſatisfaction of ſuch juſtice by the oath 
of one witneſs or confeſſion,” ſuch juſtice ſhall there- 
upon cauſe the fame to be forthwith reſtored to the 
o , | 5 

And if any goods ſhall be pawned or pledged for ſecu- 
ring any money lent thereon, not exceeding in the whole 
the principal ſum of 101 and the intereſt thereof; and 
if within two years after the pawning thereof (proof 


having been made on oath by one witneſs, or by pro- 


ducing a duplicate of the entry directed to be given by 
this act as aforeſaid, before any ſuch juſtice, of the pawn- 
ing of ſuch goods within the Taid ſpace of two years) any 


ſuch pawner who was the real owner of ſuch goods at the 


time of the pawning thereof, ſhall tender to the perſon 
who lent on ſecurity of the faid goods the principal money 
borrowed thereon, and all intereſt due for the fame, to- 
gether with ſuch charges for the warehouſe room of the 
goods pawned as ſhall be agreed on at the time of pawn- 
ing the ſame; and if the perſon who took the goods in 
pawn fſha!l thereupon neglect or refuſe to deliver back the 
goods fo pawned for any ſum not exceeding the ſaid prin- 
cipal ſum of 101], to the perſon who borrowed the money 
thereon ; then, and in ſuch cafe, on oath thereof made 
by the pawner, or ſome other credible perſon, any juſtice 
of the place where the perſon who took ſuch pawn ſhall 


dwell, on the application of the borrower, ſhall caufe 
ſach perſon to come before him, and ſhall examine on 
oath' the parties themſelves, and ſuch other credible per- 


{dns as ſhall appear before him, touching the premiſſes: 


and if tender of the principal and intereſt, and charges for 


warehouſe room as aforeſaid, ſhall be proved by oath to 
have been made as aforeſaid, within the ſpace of two years; 
then on payment by the borrower of ſuch principal money 
and the intereſt due thereon, together with ſuch charges 
for warehouſe room as aforeſaid, to the lender, and in caſe 
the lender ſhall refuſe to accept thereof on tender before 
ſach juſtice, the ſaid juſtice ſhall thereupon, by order 


under his hand, direct the goods fo paw ned forthwith to 


be delivered to the pawnec: and if the lender ſhall neg 
8 lec 
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leck or refuſe to deliver up, or make ſatisfaction for ſuch 


goods as aforeſaid, as ſuch juſtice ſhall order; then he 

mal commit the party refuſing to the houſe of correction, 
or ſome other publick priſon, until he ſhall deliver u 

ws ſaid goods according to the order of ſuch juſtice, or 


make ſatisfaction for the value thereof to the party intitled 


to the redemption. /. 10. 


But if any pawn or pledge 8 goods, W by or * 8 
the proprietor, ſhall remain unredeemed for two years, the 


ſame ſhall be forfeited; the perſon to whom they were 


pawned may ſell the ſame; ; ſubject nevertheleſs to account 


for the overplus, if any ſhall be, of the produce of all ſuch 
goods which have been pledged for 40s and upwards, as 
by this act is directed. And he ſhall enter in a book to 
be kept for that purpoſe, a juft account of the ſale of all 
ſuch goods, expreſſing the day when, the money for which, 

and the name and place of abode of the perſon to whom 
the ſame were ſold: and if they be fold for more than the 


principal and intereſt and charge of warehouſe room, the 


overplus ſhall be paid on demand to the perſon on whoſe 


account ſuch goods were pawned; who ſhall for his ſatis- 


faction be permitted to inſpect the entry to be made as 
aforeſaid of ſuch ſale, paying for ſuch inſpection the ſum 
of one penny, and no more; and it any perſon ſhall refuſe 
to permit ſuch perſon who pawned the goods to inſpect 
ſuch entry (ſuch perſon, if he be an executor, adminiſtra- 
tor or aſſignee, at ſuch time producing his letters teſta- 
mentary, letters of adminiſtration or aſſignment); or if 
the goods were ſold for more than the ſum entred in ſuch 
book; or if ſuch perſon ſhall not make ſuch entry, or ſhall 
not have bona f;4g ſold the goods for the beſt price that he 
might have h got for the ſam.-, without his wil- 
ful default; of ſhall refuſe to pay ſuch overplus on de- 
mand as aforeſaid ; he ſhall forfeit treble the value of ſuch 


goods to the perſon by whom, or on whoſe account they 


were pawned, to be recovered in any of his e 
courts of record at We/tminfler. ſ. 11, 12. 

Provided, that no fee or gratuity ſhall be taken for any 
ſummons or warrant, granted by any juſtice in purſuance 
of this act, ſo far as the ſame relates to goods pawned, 
ror taken in exchange, or unlawfully diſpoſed of, 

13 


de made of any offence committed againſt this act, ſhall 
Hue his warrant for bringing before him, or ſome other 
juſtice of _ place, the perſon charged with ſuch of- 

fence; 


And any juſtice, unto whom complaint upon oath ſhall 
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28a wning. 
ſence; and the juſtice before whom he is brought, ſhall 
hear and determine the matter, and proceed to judgment 
and conviction: and if it ſhall appear, upon oath, to the 
fatisfaction of ſuch juſtice, that any perſon e e his 
juriſdiction can give material evidence on behalf of the 
proſecutor, or of the perſon accuſed, and who will not 
voluntarily appear; he ſhall iſſue. his ſummons to con- 
vene him to give his evidence; and if he ſhall neglact or 
refuſe to appear on fuch ſummons, and no jult excuſe 
ſhall be offered, then (on proof upon oath of the ſum- 
mons having been duly ferved upon him) he ſhall iſſue his 


- warrant to bring ſuch witneſs before him; and on his 


appearance, if he ſhall refuſe to be 0 on oath, 
without offering juſt cauſe for ſuch refuſal, the juſtice 


mall commit him to the publick priſon for any time not 


excceding three months: and if on ſuch examination the 
juſtice ſhall deem the evidence of any ſuch witneſs to be 
material, he may bind over ſuch witneſs, unleſs a feme- 
covert, or under the age of 21 years, by recognizance in 
a reaſonable penalty, to appear and give evidence at the 


next ſeſlions or athzes, Nins. 


And no perſon charged on oath with being bolt of 


any of the offences puniſhable by this ac, and which ſhall. 


require bail, ſhall be admitted to bail before 24 hours 
notice at le -aſt ſmall be proved by oath to have hren given 
zn writing to the proſeeutor, of the names and places of 
abode of the perſons propoted to be bail ſor any ſuch of- 
tender, unleſs the bail oftered ſhail be well knowa to the 


| juitice, and he ſhall approve of them. And every ſuch 


ofender who ſhall be bound over. to the ſeſſions or aflizes., 
mall be tried at the next ſeſſions or aſſizes to be held 
after his being anprended, unleſs the court ſhall think 
fe to pat off the trial on juſt cauſe made out to them. 
f 17. 
And in all proceed ing on this act, any perfon ſhall be 
admitted to be a witneis, notwithſtanding his being an 
inhabitant of the place Wh rein the offence {hall have been 
committed. / 18. f f c 
And the juſtice beſore Whom any perſon ſhall he con- 


victed upen this act, ihail cauſe the conviction to be 


drawn up in tne Cores. or to the gffect following; 


Be i: ee that an this Any —— 
To wir, tl: in the year: of bis majefly's reign, A. B. 
-45 eanuidle before ———— gy; his majeſly' 3 Juflices of the peace 
for the fuld county of. 
e the ſas county . — of, fer Ut cy, liberty, ar toiun, 
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of —— 2s the caſe ſhall be] for and the 
faid do adjudge him (or her) to pay and forfeit for the 
ſame, the ſum of » Given under —— the day and 
year aforeſaid. OTE” 


The ſame to be written-upon parchment, and tranſmit- 
ted to the next ſeſſions, to be filed amongſt the records; 
and if 21y perſon ſhall appeal to the ſaid ſeſnons, the juſ- 
tices there ſhall, upon receiving the ſaid conviction, pro- 


cced to hear Sg determine the i matter. (f 19. 


And no certiorari ſhall be granted, to remove any pro- 
ccedings on this act. /. 20. - 

And if any perſon. convicted of any 1 puniſhable 
by this act, ſhall think himſelf aggrieved by the judgment 
of the juſtice before whom he ſhall have been convicted, 
he may appeal to the next ſeſſions, and the execution of 


the judgment ſhall in ſuch caſe be ſuſpended, the perſon 


convicted entring into recognizance at the time of the 
conviction, with two ſureties in double the ſum he ſhall 
have been adjudged to pay, upon condition to proſecute 
ſuch appeal with effect, and to be forthcoming to abide 
the judgment and determination of the ſaid ſeſſions: and 
the ſeſſions ſhall award ſuch coſts as ſhall appear juſt and 
reaſonable to be paid by either party; and if the judgment 
ſhall be affirmed, the appellant ſhall immediately pay the 
ſum adjudged to be forfeited, together with ſuch coſts as 
the court ſhall award, or, in defoulr thereof; ſhall ſuffer 
the pains and penalties by this act inflicted upon perſons 
reſpectively, who ſhall neglect to pay, or ſhall not pay 
the forfeitures by this act to be paid. /. 21. 

And perſons ſued for any thing done on this act, may 
have double coſts. /. 22, 

And juſtices acting under this Ratute ſhall be indemnified 


as by the 24 C. 2. c. 44. And no ſuit ſhall be commenced 


againſt any peace officer for any thing done in the execu- 
tion of this act, until notice in writing ſhall have been 
given to him, or left at his uſual place of abode by the 
attorney employed againſt him; which notice ſhall contain 


the name and place of abode of the perſon who is to bring 


the action, together with the cauſe of action; and the name 
and place of abode of the attorney ſhall be underwritten 


or indorſed thereon; and ſuch peace officer may, at any 


time within 14 days after ſuch notice, tender or cauſe to 


be tendered any ſum as amends for the injury complained 


of, to the party complaining, or to the {aid attorney; and 
il the lame is not accepted of, the defendant may plead 
lach 
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288 Pawning. 
ſuch tender in bar of ſuch action, together with the ge- 
neral iſſue, or any other plea, with leave of the court; 
and if the jury ſhall find the amends to have been ſufici- 
ent, or otherwiſe the plaintiff ſhall fail in the action, he 
ſhall have his coſts; and if the plaintiff ſhall prevail he 
mall have ſuch damages as the jury thall think proper, to- 


D 


gether with full coſts. /. 23. 


Peace. See Surcty. 
Peaſe, ſtealing : See Cut nips. 
Pedlars. Sce MDawkers. 


Peers. 


URES, earls, and barons are not conſervators 

of the peace at common Jaw ; and have no more 
power as ſuch, than mere private perſons. 2 Haw. 32. 

Soreties of the 2. The ſafeſt way of proceeding againſt a peer, for 

peace 692% ſureties of the peace or good behaviour, is by complaint to 

them - g 

; the court of chancery or king's bench. 1 Haw. 127. 

Tra) of peers, 3. A nobleman mult be tried by his peers :, but this is 
to be underſtood only at the {uit of the king, upon an in- 
diament of high treaſon, petit treaſon, felony, or mil- 

riſion thereof; but in caſe of a præmunire, riot, ot the 

like, and generally for all other crimes out of parliament, 
(unleſs otherwiſe fpecially provided for by ſtatute, as it is 
in many inſtances) tho” it be at the ſuit of the king, he 
ſhall not be tried by his peers, but by the freeholders of 

, the county. 3 nf 30. 2 Flaw. 424. 

Whether they 4. Proceſs of outlawry lies againſt a peer, if he be in- 


Not con ſer vators 1. 
of the peace, 


my be outlaw g idted, and appears not, and cannot be taken; other- 


wiſe he might take advantage of his own contumacqy. 
3 Infl. 31. | | | 
Whether they || F. Peers ſhall have the benefit of clergy for the firſt 
Fall be burnt in Sffance of felony, without burning in the hand. 1 Ed. b. 
Rxieencc. 6. A peer produced as a witneſs ought to be ſworn. 
3 Keb. 631, = a 4's 
Penitentary houſes, for the puniſhment of convicts; 
See Tranſportation. | 


Perry. See Exciſe. 


Pe. jar 


perjury and ſuboznation, 


4 Of perjury and ſubornation by the common Jaw. 
II. Of perjury and ſubornation by the ſtatute of the 
'” "Iu | | 

III. Of matters common to them both. 


J. Of perjury and ſubornation by the common law. 


PH RY by the common law ſeemeth to be 4 Perjury at the 


289 


' wilful falſe oath, by one who being lawfully required common law, 


to depoſe the truth in any judicial proceeding, ſwears abſolutely, 


in a matter material to the point in queſtion, whether he be 


believed or not, 1 Haw. 172. 3 Inſt. 164. 


JVilful] The falſe oath alledged againſt him, ſhould be 
proved to be taken with ſome degree of deliberation ; for 
if upon the whole circumſtances of the caſe it ſhall appear 


probable, that it was owing rather to the weakneſs than 


perverſeneſs of the party, as where. it was occaſioned by 


ſurprize, or inadvertency, or a miſtake of the true ſtate - 


of the queſtion, it cannot but be hard to make it amount 
to voluntary and corrupt perjury. 1 Haw. 172. 


Falſe] It is ſaid not to be material, whether the fact 
which is ſworn, be in itſelf true or talſe ; for however the 


thing ſworn may happen to prove agreeable to the truth, 
yet if it were not known to be fo by him who ſwears to 


it, his offence is altogether as great as if it had been falſe, 


inaſmuch as he wilfully ſwears that he knows a thing to 
be true, which at the ſame time he knows nothing of, 
and impudently endeavours to ,induce thoſe before whom 
he ſwears, to proceed upon the credit of a depoſition, 


which any ſtranger might make as well as he. 1 Haw, 


„ 


Being lawfully required] It ſeemeth clear, that no oaths _ 


whatſoever, taken before perſons acting merely in a private 
capacity; or before thoſe who take upon them to adminiſter _ 
oaths of a publick nature, without legal authority; or 
before thoſe who are legally authorized to adm niſter ſome . 
kinds of oaths, but not thoſe which happen to be taken 
before them; or even before thoſe who take upon them to 
Vox. III. | adminis 
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Perjury and ſuboznation. 


adminiſter juſtice by virtue of an authority ſeemingly 
colourable, but in truth unwarranted, and merely void, 
can amount. to perjuries, but are altogether idle and 
of no force. 1 Haw, 174. h | | 


In any judicial proceeding] For tho? an oath be given by 
him that hath lawful authority, and the fame is broken, 
yet if it be not in a judicial proceeding, it is not perjury, 
becauſe ſuch oaths are general and extrajudicial ; but it 
ſerves for aggravation of the offence, Such are, genera} 
oaths given to officers or miniſters of juſtice, the oath of 
fealty and allegiance, and ſuch like, Thus if an officer 
commit extortion, it is againſt his general oath, but yet 
not perjury, becaufe not in a judicial proceeding ; but when 


he is charged with extortion, the breach of his oath way 


ſerve for aggravation. 3 Ini. 166. 
If a perſon calleth another perjured man, he may have 
his action upon his caſe, becauſe it muſt be intended con- 
trary to his oath in a judicial proceeding ; but for calling 
him a for/ſwern man, no action doth lie, becauſe the for- 
fwearing may be extrajudicial. 3 If. 166. 


Sears abſolutely] For the depoſition muſt be direct and 
abſolute ; and not, as he thinketh, or remembreth, or be- 
lieveth, or the like. 3 It. 166. - 


In a matter material to the point in queſtion] For if it be 
not material, then tho? it be falſe, yet it is no perjury, be- 
cauſe it concerneth not the point in iſſue, and therefore in 
effect it is extrajudicial. 3 /n/t. 167. 

But it is not neceſſary that it appear to wheat degree, the 
point in which a man is perjured, was material to the iſſue; 
for if it is but circumſtantially material, it will be perjury, 
LoRaym. 258. © e T2 ae 

Much leſs is it neceſſary that the evidence be ſufficient 
for the plaintiff to recover upon ; for in the nature of the 
thing, an evidence may be very material, and yet it may 
not be full enough to prove directly the point in queſtion, 
L. Raym. 889. | | | 


Whether he be believed or not] It hath been holden, not 
to be material upon an indictment. of perjury at common 


law, whether the falſe oath were at all credited, or 


whether the party in whoſe prejudice it was intended, 


were in the event any way aggrieved by it or not; inſo- 


much as this is not a proſecution grounded on the damage 


of the party, but on the abuſe of publick juſtice, 1 Haw. 


77. | 
2 2. Subor- 


2 


Perfury and luboꝛnatton. 


2. Subornation of perjury, by the common law, ſeems 
to be an offence, in procuring a man to take a {af oath, 
amounting to perjury, who actually taketh ſuch cath. 1 Haw. 
177. 
But it ſeemeth clear, that if the perſon incited to take 
ſuch an oath, do not actually take it, the perſon by 
whom he was ſo incited is not guilty of ſubornation of 
perjury , yet it is certain, that he is liable to be puniſhed, 


201 
Subornatien at 
comtion law, 


not only by fine, but alſo by infamous corporal puniſh- 


ment. id. | 
3. The puniſhment of perjury,” and ſubornation of 
perjury by the common law, is reſtrained by the ſtatute of 
the 5 El. hereafter following; that it ſhall not be leſs 
than is inflicted by that ſtatute, ks 

4. Mr. Hawkins fays, it hath been of late ſettled, that 
juſtices of the peace have no juriſdiction over perjury at the 


[| 


Puniſhment of 
perjury and ſub- 
ornation by the 
common law. 


Power of juſtices 
of the peace 


common law; the principal reaſon of which refolution, thetein. 


he ſays, as he apprehended, was, that inaſmuch as the chief 
end of the inſtitution of the office of theſe juſtices was, for 
the preſervation of the peace againſt perſonal wrongs and 
open violence, and the word treſpaſt (in the commiſſion) 
in its molt proper and natural ſenſe, is taken for ſuch 
kind of injuries, it ſhall be underſtood in that ſenſe only, 
or at the moſt to extend to ſuch other offences only, as 
have adire& and immediate tendency tocauſe ſuch breaches 
of the peace: as libels and ſuch like, which on this ac- 
count have been adjudged indictable before juſtices of the 
peace. 2 Haw. 40. OT Sf | 
And in the caſe of K. and Bainton, E. 11 G. 2. An 


indictment at the quarter ſeſſions for perjury at the com- 


mon law, was quafhed for want of juriſdiction; and was 
ſaid to have been done fo about three years before, in the 
caſe of K. and MWaſtineſi. Str. 1088. 


FA Of perjury and ſubornation by the. ſtatute of the 
__ 5 El. ; | 


As to ſubornation of perjury, in the firſt place, Fuery 
perſon who ſhall unlawfully and corruptly procure any witnefs 
to commit any wilful and corrupt perjury, in any matter or 
cauſe depending in ſuit and variance, by any writ, action, bill, 
complaint, or information, touching any lands, tenements, or 


 hereditaments, or any geads, chattels, debts, or damages; in 


chancery, or in any court of record, leet, ancient demeſne court, 
bundred ceurt, court baren, or court of fAannery 3 or ſhall un- 
| | 1 2 taws 


Perjury and ſub» 
ornation on the 


5 El. c. 9. 
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lawfully and corruptly procure or ſuborn any witneſs which hall 


be ſworn 10 teſt) in perpetuam rei memoriam, ——— Hall 


forfeit 40 |, half to the king, and half to the party grieved 
ſhall ſue for the ſame. And if he has not lands or goods 
worth 40 |, he ſhall be imprijaned half a year, and ſtand on the 


pillary ane whole hour in ſome market town next adjnining u 


the place where the offence was committed, in open market 
there, or in the market town itſelf where the offence WAS con- 


mitted, And he Shall be diſabled to be a witneſs in any court of 


record. 


And as to perjury, If any perſon either by ſubornation or 
otherwiſe, ſhall wilfully and corruptly commit any wilful perjury, 
by his depeſition in any of the courts before mentioned, or being 
examined ad perpetuam rei memoriam; he-fhall forfeit 20] 
in like manner, and be impriſoned ſix ts. ; and if he has not 
goods worth 20], he ſhall be ſet on the pillory in ſome market 
place within the Bire, city, or borough where the off ence was 
committed, by the ſheriff or head officer reſpectively, and have 
both his ears nailed. And he ſhall be for ever diſabled to be a 
witneſs in any court of record. 

And the judge of the court where the perjury /hall be, and the 
judges of aſſize, and juſtices of the peace in ſeſſions, may inquire, 
hear, and determine thereof, by, inquiſition, p- eſentment, bill, 
or information, or otherwiſe. 5 

But this at? ſball nat extend to any eccleſec ical court. | 

Alſo this flatue hall not retrain the authority of any judge, 


. having abſolute power. to puniſb per jury before. the making thereof, 


but that every ſuch judge may proceed in the {puniſhment of all 
offences puniſhable before the making of the ſaid jtatute, in ſuch 


wiſe as they might have done, and uſed to do, ta all purpoſes, 


fa that they ſet not upon the offender leſs puniſhment than is con- 
trained i in the ſaid flatute, 5 El. c. 9. N 


Any witneſs] If the defendant perjureth himſelf in his 


anſwer, in the chancery, exchequer chamber, or the like, 


he is not puniſhable by this ſtatutez n extendeth Hut to 
witneſſes. 3 1nft. 166. 5 ; 33 


But he is puniſhable for the ſame E indictment at the 


common law. Bur. Mansf. 1189. 


By any writ, action, bill, complaint, or . It 
hath been reſolved: that theſe words are to be extended to 
the latter clauſe concerning perjury, as well as to this con- 
cerning ſubornation ; becauſe it cannot well be intended, 
that the makers of the act, who inflict a greater penalty on 
lubornation of perjur Y> than on the perjury itſelf, ſhould 

mean 
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all mean to extend the purview of the law in relation to what 

wo} they eſteemed the leſſer crime, farther than in relation to 

ved that which they eſteemed the greater. 1 Haw. 179. 

ods 5 Co. 99- : he 

the But it is to be obſerved, that perjury or ſubornation in 

2 an action depending by indidtment, are not within this ſta- * 
Ket tute; but only in an action depending by writ, action, bill, | 
Me complain, or information. 3 Inſt, 164. | f 


Half to the party grieved] It hath been collected from 


} 
er this clauſe, that no falſe oath is within the meaning of this | 
ry, ſtatute, which doth not give ſome perſon a juſt cauſe of [} 
ing complaint: And upon this ground it hath been ſaid, that If 
01 ne who ſwears a thing which is true, but not known by |; 
not him to be ſo, is not within this ſtatute; becauſe howſoever 1 
let heinous his offence may be in its own nature, yet when $ 
Was it proves in the event to be in maintenance of the truth, Ut 
ave ir cannot be ſaid to give him a juſt cauſe of complaint, | 
he 4 who would take ad-antage againſt another from his want 

5 of legal evidence to make out the juſtice of his cauſe. 
'the Alſo from the ſame ground it ſeemeth clearly to follow, 
ire, that no falſe oath can be within the ſtatute, unleſs the 
bill party againſt whom it was ſworn ſuffered ſome kind of 


diſadvantage by it; for otherwiſe it cannot be ſaid, that 
any one was grieved by it: And therefore that in every 


det, proſecution upon this ftatute, it muſt appear upon the 
ef, trial, that there was ſuch a ſuit depending, wherein the 
all party might be prejudiced in the manner ſuppoſed. 1 
ſuch Haw. 181. | e | 

ſer, : | | | | | | 
an- Either by ſubornation or otherwiſe] It is not neceſſary to 


ſet forth in the indictment, whether the party took the 
falſe oath thro' the ſubornation of another, or without any 


his ſuch ſubornation, theſe words being only ſuperfluity. 1 
ike, : Haw. I 79. | ac | 
it to | | n 

3d  Wilfully and corruptly] Theſe words are neceſſary in an 


indictment or action on this ſtatute,and cannot be ſupplied 
the by adding againſt the form of the flatute, or by concluding 
and ſo a wilful and corrupt perjury did commit. 1 Haw. 


] It 78. | | 

d to Juſtices in ſeſſions] And one juſtice (Mr Dalton ſays) 
on- may bind the offender over to the ſeſſions. Dalt. c. 70. 
ded, | But becauſe the proſecution upon this ſtatute is more 
Mi difficult than by indictment at the common law, off-nders 
ould, are ſeldom proſecuted upon this ſtatute, eſpecially at the 
nean ſeſſions; and it ſeems generally the ſafer way to proceed 
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by indictment at the common law, at the aſſizes, or in thy 
court of king's bench. 


Shall not re/irain] From this it ſeemeth undoubtedly to 
follow, that the court of king's bench, Sc. proceeding 
upon an indictment of information of perjury or ſuborna- 
tion of perjury at the common law, may not only ſet a 

diſcretionary fine on the offender, but alſo condemn him 
to the pillory, without making any inquiry concerning the 
value of his lands or goods. 1 Haw, 178. 


F 


III. Of matters common to them both, 


Jrdges may di-. 1. The judge of aflize (ſitting the court, or within 24 
ted profzution hours after) may direct any witneſs, if there ſhall appear 
for perjury. to im a reaſonable cauſe, to be proſecuted for perjury ; 
and may aſlign the party injured, or other perſon under- 
taking ſuch profecution, counſel, who are to do theirdut 
gratis: And ſuch proſecution ſo directed ſhall be carried on 
without any duty or fees whatſoever. And the clerk of 
aſſize, or other proper officer of the court, ſhall give gratis 
to the party injured, or proſecutor, a certificate of the 
ſame being directed, together with the names of the counſel 
aſſigned him : Which certificate ſhall be ſufficient proof of 
ſuch proſecution being directed; provided that no ſuch 
direction or certificate ſhall be given in evidence on the 
. +3. | 


| On proſecution 2. And in every information or indictment for wilful 


for perjury, it and corrupt perjury, it ſhall be ſufficient. to ſet forth the 
pip ae 1 ſubſtance of the offence, and by what court, or before 
ſubltance of the Whom the oath was taken (averring ſuch court or perſon 
oftecice, to have a competent authority to adminifter the ſame) to- 
gether with the proper averment or averments to falſify the 
matter wherein the perjury is aſſigned, without ſetting 
forth any part of the record or proceedings either in law or 
equity (other than as aforeſaid,) or the authority of the 
court or perſon betore whom the perjury was committed, 

23 C. 2. c. 11. . 1. 5 
Likewiſe on a 3. And in informations or indictments for ſubornation of 
p:ofeeurion for perjury, or for corrupt bargaining or contracting with 
4292319 others to commit wilful and corrupt perjury,” it ſhall be 
ſufficient to ſet forth the ſubſtance of the offence, without 
letting forth any part of the record or proceedings, or the 
commiſſion or authority ef the court or perſon be fore 3 
ä 1 | the 
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the perjury was committed, or was agreed or promiſed to | 
be committed. 23G. 2. c.11. 2. 885 

4. The court generally will not quaſh an indictment for Infofficient in- 
a crime of ſo enormous a nature as perjury; for inſuffici- dietment not 


ency in the caption or body of it, but will oblige the r 


fendant either to plead or demur to it. 2 Haw. 258. murrer. 


5. To convict a man of perjury, a probable evidence is xyigence. 
not eno:gh ; but it muſt be a ſtrong and clear evidence, 
and the witneſſes muſt be more numerous than thoſe on 
the fide of the defendant, for otherwiſe it is only oath- 
againſt oath. 10 Med. 194. 


And the party prejudiced by the perjury; ſhall not be 
admitted to prove the perjury, L. Raym. 396. 

b. And for a further puniſhment of perjury or ſubornation Furcher puniſh- 
of perjury," it is enacted by the 2 G. 2. c. 25. (which act ment of perjury 
is made perpetual by the 9 G. 2. c. 18.) that beſides the —— 
puniſhment already inflicted, the judge may order the of- 
fender to be ſent to the houſe of correction, not exceeding 
7 years, to be kept to hard labour; or otherwiſe to be 
tranſported for any term not exceediag 7 years. 

7. It ſeems that the court will not ordinarily at the Certiorari, 
prayer of the defendant grant a certiorari for the removal 
of an indictment of perjury ; for ſuch crime deſerves all 


poſſible diſcountenance, and the certiorari might delay, if 
not wholly diſcourage the profecution. 2 Haw. 287. 


8. A perſon convicted of perjury is diſabled from being perjured perſon 


a juror. 2 Haw, 417. Or a witneſs. 2 Haw. 433. not to beajuror 


r witneſs, 


9. Quakers making ſolemn affirmation wilfully and 
corruptly, ſhall ſuffer as in caſes of perjury. 8 G. c. 6. We. 


fe 2. 


Vetitton. 


BY the 13 C. 2. c. 5. No perſon ſhall ſolicit above 20 
hands, to any petition to the king, or either houſe 
of parliament, for alteration of matters eſtabliſhed by law 
in church' or ſtate, unleſs the matter thereof hath been 
conſented to by three or more juſtices of the county, or by 
the major part of the grand jury at the aſſizes or ſeſſions z 
or if ariſing in London, by the lord mayor, aldermen, and 
common council ; nor ſhall preſent any ſuch petition ac- 
companied with more than ten perſons, on pain of a 
ſum not exceeding 1000, and three months impriſonment, 

$ on 
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Petition. 
on conviction at the aſſizes or ſeflions in ſix months, 
and proved by two witneſſes, 
5 | But this ſhall not extend to debar any perſons (not 
| above ten in number), to preſent any complaint to any 
member of parliament after his election, and during the 
continuance of parliament, or to the king, for any remedy 


to be thereupon had ; nor to wy addreſs to the king by the 
parliament, 


296 f 


Petit larceny, See 1 
Petit treaſon, See Treaſon. 
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imported. O perſon ſhall buy, or take by exchange, (or 
otherwiſe take into or within this realm to the 
intent to ſell the ſame, 33 H. 8. c. 4. /. 7.) any wares 
made out of the realm, of tin or mixed with tin, as diſhes, 
ſawcers, flagons, ſpoons, or any other thing made of tin 
or pewter ; on pain of forfeiting the ſame, and the value 
thereof, half to the king, and half to the finder. 25 H. 8. 
l. 
And the maſter and wardens of the pewterers, and where 
there are none, the head officer of the town may appoint 
ſearchers, who may ſeize the ſame. f. 2. 
And perſons interrupting or diſturbing the ſaid ſeizure 
ſhall forfeit 51, half to the king, and half to him that ſhall 
ſue. 33 H. 8. c. 4. /. 8. 
Finencfs in mak - 2: No perſon ſhall caſt or work any mer veſſel or 


ing · braſs, but that it be as good fine metal as the pewter and 


braſs wrought in London, and as by the ſtatutes of the ſame 


ought to be; on pain of forfeiting the ſame, half to the 


king and half to the finder. But this not to extend to 
braſs or pewter in the poſſeſſion of any perſon, other than 
the worker, or ſuch as have the ſame to ſell, and being of 
the crafts or miſteries. 19 H. 7. c. 6. 

And no perſon ſhall make any hollow wares of pewter, 
to wit, ſalts and pots made of pewter called ley-metal, but 
after the aſſize of pewter and ley-metal within London; : 
and the makers ſhall mark them with their own mark, that 
they may avow the ſame by them wrought ; and the ſame 
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not ſufficiently made and wrought, and not marked, found 


in the poſſeſſion of the maker or ſeller, ſhall be forfeited ; . 
t and if the ſame be fold, the maker ſhall forfeit the value 4 
y thereof, half to the king, and half to the finder or- vt 
e ſearcher. id. | | ein Fi 
y And the maſter and wardens of the craft of pewterers, || 
e and where there are none ſuch, the head and governors of . 
the city or borough, may appoint ſearchers; and the v4 
juſtices at Michaelmas ſeſſions {hail appoint two perſons, | 
having experience therein, to ſearch within the county. 14 
And of all ſuch unlawful pewter or braſs as they ſhall i 
find, half ſhall be to the king, and half to the ſearchers. 1 
id. | It 
And in default of the maſter and wardens not ſearching, lt 
5 any perſon having ſufficient knowledge in the ſaid occupa- 1 
tion, by overſight of the mayor or other head officer of 1 
cities or boroughs may ſearch. id. | 1% 
3. If any untrue metal or workmanſhip of tin or pewter Off ring to fale, i" 
be found in any wares brought to be fold, the mayor of | tl 
97 Landon, and the maſter and wardens of the pewterers, may il 
de ſearch the ſame in the ſaid city; and in all other cities and 1 
£4 towns where there are wardens, the mayors and wardens a8 
2 ſnall have like authority; and where there are no wardens, 148 
in then the head officers of cities. or towns ſhall appoint 14 
us ſearchers; and if ſuch new wares wrought of tin and fl 
8. pewter be found defective, and in the poſſeſſion of the 1 
ſeller, the perſon putting them to ſale ſhall forfeit the 9 
wm ſame, half to the king, and half to the ſearcher or finder, {| 
" 4H. S. c. 7. .. 7 88 | 1 
4. No perſon uſing the crafts of pewterer and brazier, Selling, where, bl 
_ ſhall ſell or change any pewter or braſs, at any place, but 0 
all only in open fair or market, or in his own dwelling houſe, Fi 
except he be deſired by the buyer of ſuch ware; on pain of 9 
or 10], half to the king, and half to him who ſhall ſeize or ö 


nd : ſue. 19 H. 79. c. 6. as H. g. e. 9. K 0. 
5. Perſons uſing the buying and ſelling of pewter, or Falſe weights. 


the braſs, who ſhall occupy any falſe beams or weights, and 
to every perſon uſing the ſame, ſhall forfeit 20 s, half to the 
5 king, and half to him that ſhall ſue; and alſo the beams 
0 


5 d0 him that ſhall ſeize them. 19 H. 7. c. 6. 
And if the offender be not ſufficient to pay the forfeiture, 


ter, the mayor, or other head officer, where he ſhall be found, 
but ſhall put him in the ſtocks, and ſo keep him till the next 
on market day next adjoining, and in the market place put 
1 him in the pillory all the market time. id. oy 
nat 
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Apothecary ex- 


Phykci . 
— of- monalty and fellowſhip of the faculty of phyſick in London, 


Aces. and the commons and fellows of the ſame, ſhall be diſ- 


298 Pewter and other metals. 
Exportings 6. No perſon ſhall carry over fea, any braſs, copper, 
Jatten, bell metal, pan metal, gun metal, nor ſhroff metal, 
whether it be clean or mixed (tin and lead only excepted); 
on pain of forfeiting double the value thereof (and 101 
for every thouſand weight, 2 & 3 Ed. 6. c. 37.) half to 


the king, and half to him that ſhall ſue. 33 H. 8. 


Co 7* | 
Pheaſants, Sce Game. 


' Phyſicians. 


O recuſant convict ſhall practiſe phyſick, nor uſe 
| the trade of an apothecary, on pain of 1001. 35. 
c. 5. / 8. | — 

2. Apothecaries within London and ſeven miles thereof, 
empted from of- and alſo apothecaries in any other place who have ſerved 
fices, ſeven years apprenticeſhip, ſhall be exempted from the 
office of conſtable, ſcavenger, overſeer of the poor, and all 
other pariſh, ward, and leet offices, and from being put on 
any jury or inqueſt. 6 W. c. 4. 5 | 
3. By the 5 H. 8. c. 6. Surgeons ſhall be diſcharged of 


Ren ts net to I. 
Tue puy fick. 


8 . 

— from! of. the conſtableſhip, watch, and all manner of office bearing 

ces. any armour, and alſo of all inqueſt and juries within 
London. . = 


And by the 18 C. 2. c. 15. All freemen of the ſur- 


geons company in London, ſhall be exempted from the 


office of conſtable, ſcavenger, overſeer of the poor, and 
other pariſh, ward, and Jeet offices, and from ſerving on 
juries and inqueſts, ſ. 10. | 


And Mr Hawkins, ſpeaking of the former of theſe ſta- 
eutes, ſays, it ſeems that by the equity thereof, and the 
ancient cuſtom of the realm, all ſurgeons have been allow- 
ed the like privilege ; that is, whether in London or elſe- 
where. 2 Haw. 64. F 

4. By the 32 HE. 8. c. 40. The preſident of the com- 


charged of watch and ward there, and ſnall not be choſen 
conſtable, or any other officer, /. 1. 


Yet 
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Phyſicians. 


Yet it ſeems to have been holden, that the equity of this 
act, doth not extend to other phyſicians not mentioned in 
it; perhaps for this reaſon, decauſe phyſicians have no ſuoh 
ſpecial cuſtom for their diſcharge, as ſurgeons are ſaid to 
have. 2 Haw. 64. 


And it ſeemeth that a practiſing phyſician, being choſen 


conſtable in purſuance of a cuſtom in reſpect of his lands 
in a ton, has no remedy for his diſcharge ; for that there 
are no precedents of this kind, and his calling is private; 
yet if he be choſen conſtable of a town, which hath ſuffi- 
cient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it, perhaps he may be relieved by the 
king's bench. 2 Haw. 63. 


5. All juſtices, mayors, ſheriffs, bailiffs, conſtables, Searching for 
and other officers in London, ſhall aſſiſt the preſident of the druss. 


college of phyſicians, and perſons by them authorized, in 
ſearching for faulty n wares. 1 Mar. .. 2. c. 9. 


6. 
4 6. If a phyſician gives a perſon a potion without any Phyſician killing 


& 
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intent of doing him any bodily hurt, but with intent to 2 patient. 


eure or prevent a diſeaſe, and contrary to the expectation 


of the phyſician it kills him, this is no homicide ; and the 
like of a ſurgeon. And I hold their opinion (ſays lord 
Hale) to be er roneous, that think if he be no licenſed 
ſurgeon or phyſician, that occaſioned this miſchance, that 


then it is felony; for phyſick and ſalves were before 


licenſed phyſicians and ſurgeons ; and therefore if they be 
not licenſed according to the ſtatute of the 3 H. 8. c. 11. 
or 14 H. 8. c. 5. they are ſubje& to the penalties in the 
ſtatutes ; but God forbid that any miſchance of this kind 


| ſhould make any perſon not licenſed guilty of murder or 
_ manſlaughter, Theſe opinions therefore may ſerve to 


caution ignorant people not to be too buſy in this kind in 
tampering with phyſick, but are no ſafe rule for a «juego 
CTR 1 KH H. 429, 


Pick pocket. See Latceny. 
Pigeons. See Game. 
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Pillozy and tumbeel. 


Pillory aa. tum 7 : P ILLORY (in Latin, collifrigium, from the per ſon $ 


brel, what, 


| Who ſhall find 


Inſamy of the 
punithment. 


Caution in in- 
icting it. 


Inflicted by fe- 
veral ſtatutes. 


neck being put 3 two boards) is a very an- 
cient puniſhment in this kingdom, and was uſed heretofore 
by the Saxons. 3 Inft. 219. 


The word pill is ee to all the "IP IM languages, 


and ſignifies to ſpoil, plunder, or (as we fay) to pillage, 


And pillory (which we have immediately from the French 
pillieurie) hath been improper] y applied to denate the mode 
of puniſhment, whercas it ſignifies the offence, as pilltur 
ſignifies the offender. Barringt. 30. 

The tumbrel ſeemeth to have been anciently the ſame 
with the ducking ſlool; an engine for the puniſhment of 
ſcolding women, by ducking them over head and ears in 
water, and eſpecially in muddy or ſtinking water, ac- 
cording to the etymology of lord Cate, who tells us, that 
the word tumbrel lignifeth a dung cart. Lamb. 61. 3 
In. 219. 

2. Every one that hath a leet or market, ought to hay: 
a pillory and tumbrel to puniſh offenders; and it ſeems 
that a leet may be forfeited for not taking cart to have 2 
pillory and tumbrel. 3 Inf. 219. 2 Haw. 75. 

3. They that have been adjudged to the pillory or tum- 
brel, are ſo infamous, that they ihall not be received to 
be jurors or witneſſes. 3 IAH. 219. 

4. And for that the judgment to the pillory or tumbre] 


doth make the delinquent infamous, the juſtices of the 


_ ſhould be well adviſed before they give judgment of 
any perſon to the pillory or tumbrel, unleſs they have good 
arrant for that judgment therein. Fine and impriſon- 

ment, for offences fineable by them, is a fair and ſure way: 


3 Int. 219 
5. But | by ſeveral ſtatutes the eee of the villory 


is ſpecially ordained; in which caſes the directions of 
the ſaid ſtatutes reſpectively are to be obſerved. 


Plagne 
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Plague. 


I; L L veſſels, perſons, and goods coming from any Quarentiane en 
lace, from whence the king, with the advice of joined. 
his privy council, ſhall judge it probable that the inſection 
may be brought, mall be obliged to make their quarentine 
in ſuch places, for ſuch time, and in ſuch manner as ſhall 
de directed by him, or by his order made in council, and 
notified by proclamation, or publiſhed in the gazette. 26 
G. 1. hb 
5 2. And when the king ſhall make any orders concerning Orders 8 
8 quarentine, and notify the ſame by proclamation, or in the my _— 
gazette, the ſame ſhall be publickly read the next ſunday, © Ou 
and the firſt ſunday in every month afterwards (during the 
time ſuch orders ſhall continue) immediately after prayers, 
of in all places ſet apart for divine worſhip, within ſuch 


: | places as ſhall be ſpecified i in ſuch proclamation or orders. 
n id. ſ. 20 


"And the juſtices of the counties adjoining, or one of Watchmen to be 
3 | chem, ſhall forthwith, when quarentine thall be appointed, 3 
cauſe watches to be kept by day and night, in the moſt 

proper and convenient places, within the ſeveral adjacent 


and pariſhes 3. who ſhall not permit any perſon whatſoever to 
e 4 
; come on ſhore from, or go on board any ſhips under qua- 
rentine, except only ſuch as ſhall have the charge of ſee- 
955 ing the quarentine duly performed, or as ſhall be licenſed 
by ſuch perſon having charge of the quarantine. 9 An. 
e. 2. 
. | And if any ſuperintendant of the quarentine, or watch. 
| G | man, ſhall neglect his duty, he ſhall be guilty of felony 
= | without benefit of clergy. 26 G. 2. c. 6. / 17. 
fi 4. And if the plague ſhall appear on board any ſhip, Matters of ſhips 
18 being to the northward of Cape Finiſterre, the maſter ſhall to ewe notice, 
193 immediately proceed to the harbour of [St. Helen's Pool, 
ny between the uninhabited iſlands of St. Helen's Tean, and 


5 North Withell, or to ſuch other place as his majeſty by 

| advice of his privy council ſhall appoint; 29 E. 2. c. 8.] 
where he ſhall make known his caſe to ſome officer of the 
cuſtoms ; who ſhall immediately acquaint ſome cuſtom- 
houſe officer of ſome near port of England; who ſhall 
with all poſſibly ſpeed ſend intelligence thereof to a ſe- 

eretary of ſtate, and the ſhip ſhall remain there till his 

majeſty's pleaſure be known; nor ſhall any of the crew 

ne L en ſhore. 

ne ' But 


302 _ Plague. 


But if he ſhall not be able to make the iſlands of Scilh, 


off, or cauſe ſome other perſon to go off, to ſuch veſlel; 

who ſhall at a convenient diſtance, demand of the com- P 
mander, the name of the ſhip; .the name of the comman- 
der; at what place the cargo was taken on board; what 
place the veſſel touched at in her voyage; whether ſuch 
places, or any, and which, were infected with the plague; 
how long ſhe hath been in her paſſage; how many perſons 
were on board when ſhe ſet ſail ; whether any, and what 
perſons, during the voyage, have been or are infected; 
how many died in the voyage, and of what diſtemper; 
what veſſels, he, or any of his company with his privity, 
went on board, or had any of their company come on 
A board his ſhip, and to what place they belonged ; and alſo 
the true contents of his lading, to the beſt of his know- 
lege: And if it ſhall appear on ſuch examination, or 
otherwiſe, that any perſon on, board is infected, or that 
ſuch ſhip is obliged to perform quarentine ; the officers of 
any of his majeſty's ſhips of war, or of any forts or garri- 
ſons, and all other his majeſty's officers whom it may con- 
cern, and others whom they ſhall call to their aſſiſtance, 

ſhall, on notice thereof, oblige ſuch ſhip to repair to the 
place appointed for quarentine, be it by firing of guns, or 
other force: And if ſuch veſſel {hall come from any place 
infected, or have any perſon on board infected, and the 
maſter ſhall conceal the ſame, he ſhall be guilty of felony 
without benefit of clergy ; and if he ſhall not make a true 
diſcovery in any other of the particulars, he ſhall forfeit 
2001, half to the king, and half to him that ſhall ſue, 

26 G. 2. c. 6. /. 3. | 


12 or ſhall be forced by weather or otherwiſe to go up either 85 
1 of the channels, he ſhall not enter any port, but remain 3 
49 in ſome open road, till he receives orders from his majeſty 

4:4 or his privy council; and ſhall prevent any of the crew 1 

5: from going out of the ſhip, and avoid all intercourſe p 

1 with other ſhips or perſons. And the ſaid maſter or any 0 

Y. other perſon on board, who ſhall be diſobedient herein, 

1 ſhall be guilty of felony without benefit of clergy ; and 3 

* may be tried where the offence ſhall be committed, or hy 

* where he ſhall be apprehended. 26 G. 2. c. 6. /. 2. 5 

N Veils to be 5. And when any country or place is infected, or when 

1 t umi ed. any order ſhall be made by the king concerning quarentine, l 

9 ' as often as any veſſel ſhall attempt to enter into any port, 

. the principal officer of the cuſtoms there, or ſuch perſon te 
. as ſhall be authorized to ſee quarentine performed, ſhall go : 
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others to their aſſiſtance. 26 G. 2. c. 6. /. . 


ſhall forfeit not exceeding 20 l, to be paid immediately to 
ſuch juſtice, Who may reward the; informer thereout not 


hs all perſons by any kind of force may compel him to- 


Plague. 8 


And if any officer of the cuſtoms, or other officer, ſhail Officer neg- 
neglect his duty herein; he ſhall * his office and 1001 me. 
in like manner. 26 C. 3. c. 6. / 1 ; 

And the matter, after his . 30 at the place of qua- Maſter to deliver 
en ſhall deliver on demand to the chief officer ap- bis credentials, 
pointed to ſee quarentine duly performed, ſuch bill of health 
and manifeſt as he ſhall have received from any Britiſb con- 
ſul, together with his log-book and journal ; on _ of 
500 in like manner. . . 

8. And all perſons, liable to perform quarentine, mall Obedience in- 
be lubject to ſuch orders as they ſhall receive from the {*=* 
officer authorized to fee it performed; who ſhall have 
power to inforce obedience, and in caſe of neceſſity to call 


9. And any officer of the cuſtoms, or others, directed Ships boats may 
to take care of the quarentine, may ſeize any boat belong- FO 
ing to ſuch veſſel, and detain the ſame till quarentine be 
performed, 9 a 4. 2. 

10. And if the commander of the ſhip ſhall go himſelf, Penalty of quit- 
or permit any ſeaman or paſſenger to go on ſhore, or on ©": the Sis. 
board any other veſſel, during the quarentine, without li- 
cence of the perſon having charge of the quarentine ; the 
ſhip and tackle ſhall be forfeited by the king. 9 An. c. 2. 

And if any perſon ſhall come on ſhore, or go aboard 
any other ſhip; the perſons appointed for ſeeing quarentine 
duly performed, may compel him to return and continue: 
during the quarentine: And ſuch perfon ſo leaving ſuch 
ſhip, and being thereof (after expiration of the quarentine) 
convicted by oath of one witneſs, before one juſtice near, 


. 
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exceeding a third part, y i pay the remainder (charges 
deducted) to the poor of che pariſh where the conviction 
ſhall be; and in default of payment, he may commit him 
to the houſe of correction, to be kept to hard labour not 
exceeding one month. 9 An. c. 2. | 
And by the 26 C. 2. c. 6, If the maſter ſhall quit, or 
knowingly permit any perſon to quit the ſhip, by going 
on ſhore, or on board any other veſſel, before the qua- 
rentine ſhall be performed, unleſs in ſukh caſes as ſhall be 
permitted by the orders concerning quarentine z ; or if he 
ſhall not, in convenient time after notice, cauſe the veflel- 
and lading to be conveyed to the place appointed for qua- 
rentine, he ſhall forfeit 500 1, half to the king, and half to 
him that ſhall ſue : And if any perſon thall fo quit ſuch 
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Perſons going 
abo. 


ſmall veſſets 
Mall not be al- 
Lwed to fail, 
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In what caſe 5 


_ Plague. . 
return; and he ſhall for ſuch offence be impriſoned fix 
months, and forfeit 2001, half to the king, and half to 
him that ſhall ſue. „ 5 5 | 

11. And if any perſon ſhall go on board, and return 
from any ſhip, during the quarentine, without ſuch 1j. 
cence; he may be compelled by the por ſons appointed as 
aforeſaid, to return and continue on board during ſuch 
quarentine; and the maſter of ſuch ſhip ſhall there keep 
and maintain him. 9 An. c. 2. | 

12. When any part of Great Britain, Ireland, Guernſey, 
Ferſey, Alderney, Sar, or Man, France, Spain, Portugal, 
or the low countries ſhall be infected, the king by pro- 
clamation may prohibit all ſmall boats and veſſels under 
the burden of 20 tons, from failing out of port, till ſecu- 
rity be firſt given by the maſtet, to the ſatisfaction of the 
principal officer of the cuſtoms, or chief magiſtrate of the 
port, by bond to the king with ſureties,-1n the penalty of 
zoo l, that he ſhall not go to or touch at any place men- 
tioned in the proclamation ; and that the maſter and every 
mariner and paſſenger ſhall, during the time aforeſaid, not 
go on board any other veſſel at fea; and that heſhalt not 
permit any perſon to come on board ſuch boat or veſſel at 
ſea; and hall not receive any gohds out of any other vef- 
ſel; for which bond no fee ſhall be taken. And if ſuch 
boat or veſſel ſhall ſail before ſuch ſecurity given, the 
ſame, together with the tackle and furniture, ſhall be for- 
feited tothe king; and the maſter and every mariner there- 
in, being thereof convicted, on his appearance or de- 
fault, on oath of one i witneſs, - by one juſtice wnere the 
offender. ſhall be found, ſhall forfeit 20 1, half to the in- 
former, and half to the poor of the © pariſh where the of- 
fender ſhall be found, by diſtreſs; and for want of ſufficient 
diſtreſs to be committed to priſon for three months. 26 
, 3D THE T | 

13. Whenever the king, with.the advice and conſent of 
parliament, ſhall direct lazarets to be provided, for receiv- 
ing of perſons obliged to perform quarentine, or for airing 
of goods, it ſhall be lawful to erect the ſame, either in any 
waſte grounds or commons, or where there are not ſuffi- 
cient, in the ſeveral grounds of any perſon whatſoever, not 
being a houſe, park, garden, orchard, yard, or planted 
Walk, or avenue to a houſe, paying for the ſame as ſhall 


be agreed on between the perſons intereſted, and any two 


perſons appointed by the king under his ſign manual; and 


if they cannot agree, then the ſaid two perſons fhall, 30 


days before the ſeſſions, give to the occupier a notice in wri- 
A 8 ting, 


Plague. 
ting, deſcribing the quantity of ground, and purporting 
thac the conſideration for the ſame will be ſettled by a jury 
at ſuch ſeſſions. And the juſtices there, on proof of ſuch 
notice ſhall charge the jury which ſhall attend there (or 
ſome other jury to be then and there impanelled and re- 
turned by the ſheriff without fee) and cauſe to be ſworn, 
well and truly to aſſeſs the value of ſuch grounds, to whom 
the parties may have their lawful challenges; and the ver- 
dict of the ſaid jury, and the judgment of the juſtices 


thereupon ſhall be concluſive, and finally bind all parties; 


and thereupon the king ſhall hold ſuch grounds for ſuch 
term as he ſhall judge neceſſary, paying for the ſame ſuch 
rent or other conſideration as ſhall be ſo alleſſed. 26G. 2. 
c. 6. / 6. And by the 12 C. 3. c. 57. the lords of the 
treaſury may contract for an abſolute purchaſe of ſuch 
lands, meſſuages, and tenements, to be veſted in the 
crown unalienably : And if the parties cannot agree, the 
price {hall be ſettled at the ſeſſions as aforeſaid, on giv- 
ing like notice to the owner, 

And the officers authorized to put in execution ſuch or- 
ders as aforeſaid, ſhall cauſe all perſons obliged to perform 


quarentine, and all goods comprized in ſuch orders, to re- 


pair or be conveyed to ſome of the ſaid lazatets, or to 
ſuch other places as ſhall 2 provided according to ſuch 
orders, 26 G e. Þ. 


And if any perſon all refuſe or neglect to repair, 


within convenient time after notice, to the lazaret or 


other place appointed, or ſhall eſcape or attempt to eſcape 
from thence, before quarentine performed; the watch - 
men, and other perſons appointed to fee quarentine per- 
formed, by force may compel him to repair or return thi- 
ther : and every perſon ſo refuſing or neglecting to re- 
pair thither, and alſo every perſon actually eſcaping, ſhall 
be guilty of felony without benefit of clergy. 74. 58 8. 

14. And if any perſon not infected, nor liable to per- 
form quarentine, ſhall enter any lazaret, or other ſuch 
place, and ſhall return or attempt to return, unleſs as per- 
mitted by ſuch orders; the watchmen, or other perſons 
appointed, by force may compel him to return and per- 
form quarentine : and if he ſhall actually eſcape before he 
hath performed the fame, he ſhall be guilty of! elony with- 


out benefit of clergy. id. ſ. 10. 


15. And the mayor, head officers, and juſtices of the 
peace of every city, borough, town corporate, and places 
privileged, or any two of chem. may aſlels every inhabit— 


ant, and al! houſes of habitation, lands, tenements, and 
Vol. III. 5 | here- 


305 


Perſons entring 
Ilz ue, not to 
return till qua- 
reniine per- 
form« d, 


AT Tment for 


relief of perlons 
infe tad. 


2 8 — 
— ak 4D 


* 2 — 9 4 — = , 4  2*. — 2 V 
— . - — * 
I 5 __ — — 2 8 
. 1 A . ˙ n!. ]⅛aNuWü ˙ wär ͤ⁰ß̃ . ↄ Q BRA %, EAI a 


} 
f \ 
} 


306 Plague. 

5 hereditaments, for the reaſonable relief of per ſons infected 
with the plague, or inhabiting in infected houſes, and levy 
the ſame by warrant; and if the party to whom the war- 
rant is directed ſhall not find any goods to levy the ſame, 
then upon return thereof, they ſhall by warrant cauſe the 
perſon to be arreſted, and committed to gaol till he ſhall 

CCC . 
N AP * ae f ſuch place ſhall find themſelves 
unable to relieve all ſuch perſons, then on certificate there- 
of by the faid magiſtrates or two of them, to the juſtices 
of the county of or near the ſaid city or other place, or to 
two of them, they may tax the inhabitants of the county 
within five miles of the place infected, at ſuch weekly 
fums as they ſhall think reaſonable, to be levied by their 
warrant by ſale of goods, and in default thereof, by im- 
priſonment as aforeſaid. id. |. 4. 

And if the infection ſhall be in a town where there 
are no juſtices, or in a village ar hamlet; then two juſ- 
tices of the county may aſſeſs the inhabitants of the 
county, within fe miles of the place infeRed, at ſuch 
weekly ſums as they ſhall think fit, for the reaſonable 
relief of perfons infected; to be levied by their warrant 
by ſale of goods, and in default thereof by imptiſon— 
ment as aforeſaid, /. 5. | | 

All which ſaid taxes ſhall be certified at the next quarter 
ſeſſions, for ſuch town or county reſpectively ; and there 
they may order the ſame to continue, or be enlarged or 
extended te any other part of the county, or otherwiſe 
determined. /. 6. : | | 

Officer making default in levying the ſame, ſhall forfeit 
1058, to be employed to the charitable uſes aforeſaid. /. 6, 
But it is not ſaid how this penalty ſhall be levied. 

Searchers fer 16. And the juſtices, mayors, and other head officers, 
places infected. may appoint within their limits ſearchers, watchmen, ex- 
aminers, keepers, and buriers for the places infected; and 
give them directions, and ſwear them for the performance 
„„ 7: c. 3t. 9. 
Jecreting gools 17. If any perſon ſhall conceal from the officers of qua- 
under qua en- rentine, or convey any letters or goods from any ſhip under 
* quarentine, or from any lazaret; he ſhall be guilty of fe- 
lony without benefit of clergy. - 26 E. 2. c. 6. J. 18. 
Damaging goods, 18. If any officer or other perſon ſhall imbezil or da- 
| mage any goods performing quarentine, he ſhall pay tre- 
ble damages with full coſts. 26 E. 2. c. 6. . 11 


Diſcha.ge after 19. After quarentine performed, and on proof thereof 
quarentine per» by the oaths of the maſter and two other perſons of the 


ſhip, 
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ſhip, ot by the oaths of two credible witneſſes before the 


cuſtomer, comptroller, or collector of that or the next 

tt, or their deputies, or a juſtice near, and that the ve/- 
and every ſuch perſon are tree from infection; and after 
producing a certificate thereof ſigned by the chief officer 
who ſuperintended the quarentine ; ſuch officer of the cuſ- 
toms, together with the ſaid juſtice, ſhall give a certifi- 
cate thereof (gratis), and thereupon the veſſel and every 
ſuch perſon ſhall be liable to no farther reſtraint. 26 G. 2. 


4. 6 % % hs 


And all goods liable to quarentine ſhall be opened and 
aired, as by ſuch orders ſhall be directed; and after ſuch 
order hath been complied with, and a certificate thereof 


given by the chief officer appointed to ſuperintend the qua- 


rentine and airing of ſuch goods, and proof made thereof 
by the oaths of two witnefles, before the cuſtomer, comp= 
troller, or collector of the next port, or any of their depu- 


ties, or any juſtice living near; on certificate and return 


of ſuch proof by ſuch cuſtomhouſe officer to the commiſ- 
ſioners of the euſtoms, they or two of them by their order 
ſhall diſcharge the ſame, /. 15. | 

And if any perſon ſhall take any fee for ſuch oath, order, 
or certificate; he ſhall forfeit 100 1, half to the king, and 


half to him that ſhall ſue. /. 16. 


And if any ſuperintendant of the quarentine, or watch< 
man, ſhall in ſuch caſe give a falſe certificate; he ſhall be 
guilty of felony without benefit of clergy. /. 17. 


Note; the abovementioried a& of the g An. was re- 
pealed by the 7 G. f. 1. c. 3. but was revived by the 
8 G. c. 8. which enacts, that neither the ſaid ſtatute of the 


7 G. nor any thing therein contained, ſhall continue in 


force longer than Mar. 25, 1723. 
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1. VERY perſon who ſhall for hire; gain, or re- 
ward, act, or cauſe to be acted, any play or other 
entertainment of the ſtage, or any part therein, if he ſhall 
have no legal ſettlement where he acts, without authority 
from the king or the lord chamberlain, ſhall be deemed 
a rogue and yagabond within the 12 An, (which act is re- 
EL | peated 3 
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pealed ; but the me is re- enact ed by the 17 CG. 2. c. 5.) 
10G. 2. c. 28. 

Or otherwiſe he ſhall forfeit 501; in which caſe he ſhal] 
not alſo ſuffer as a vagrant. /. 2. 

2. And if any play, or part thereof, be acted in an 
place where wine, ale, beer or other liquors ſhall be ſold, 
the ſame ſhall be deemed to be acted for gain, hi; e, and 
reward, ſ. 7. 


3. And no perſon ſhall for hire, gain, or reward, act 


or cauſe to be acted any new play, or any part therein, or 
any new part added to an old play, or any new prologue 


or epilogue, unleſs a true copy thereof be ſent to the lord 
chamberlain, 14 days before the acting, together with an 
account when and where it is intended to be acted, ligned 
by one of the managers. 


And the lord chamberlain may prohibit the ſame as he 


thinks fit ; z and if any perſon ſhall act without ſuch copy 


being ſent, or againſt ſuch prohibition, he ſhall forfeit 


501, and the licence of the playhouſe ſhall be void, 
ſe 4. 


4. And no perſon ſhall be authorized to act, except 
within the liberties of the city of Veſtminſter, add where 
the king ſhall reſide. /. 5. 

All the ſaid pecuniary penalties may be recovered in 
the courts at Meſtminſter; or before two juſtices, by the 
-oath of one witneſs, or confeſſion, to be levied by diſtreſs; 
and for want of ſufficient diſtreſs, the offender to be com- 
mitted to the houle of correction, not exceeding ſix months, 


to be kept to hard labour; or to the common gaol, not 


exceeding ſix months, without bail or mainprize : Perſons 
aggrieved by order of the juſtices may appeal to the next 
ſeſſions: The ſaid penalties to be diftributed, half to the 
informer, and half to the poor. /. 6. 


But by ſpecial acts of parliament playhouſes are permit- 
ted to be erected in particular places. | 


Plate. See Exile. 


Poiſon. See Homicide. 


Polygamy. 


ll - Polygamvp. 


7 IGAMY is, where a man has two wives ſucceſ- 

; F B hvely, polyzamy where he has ſeveral wives at the 
= ſame time. 3 Jul. 88. Stam. 134. 

& | By the ſtatute of the 1 J. c. 11. Vany perſon within his 

maje ef 'y's domintons of England and Wales, being married, 


1 ſhall marry any perſon, the former huſband or wife being aitve 3 
7 | ſuch offence fhail be felony (but within clergy). ; 
_ If the firtt marriage was beyond ſea, and the latter in 1 
5 England, the party may be indicted here, becauſe the lat- 7, 
| ter marriage makes the offence z but if the firſt marriage 4 
3 | was in England, and the latter beyond ſea, it ſeemeth f 
that the offender cannot be indicted here, becauſe the 
” offence was not within the kingdom. Kely. 79, 80. 


4H But this act ſhall not extend to any perſon, whoſe huſband 


a 
er wife ſhall be: continually remaining beyond the ſeas, by the [ 
pt ſpace of ſeven years together. id. 4 | 
wok And this, altho' the party in England hath notice, that 1 
| ſuch huſband or wife is living. 1 H. H. 693. 1 
5 Nor to any perſon whoſe befand or wife ſhall abſent him or 1 
he | herſelf, the one from the other, by the ſpace of ſeven years to- 9 
ſs; gether, in any part of his majeſiy's dominions, the one of them | | 
ig not knowing the other to be living within that time. id. 1 
hs, Nor to any perſon who ſhall be, at the time of ſuch marriage 'F 
1 divorced by ſentence in the eccli ſiaſtical court. id. 
TOY And this, divorce. is to be underitood not only 4 a vinctl9 
5 matrimouii, as for precontract, conſanguinity, or affinity, 
the which diſſolveth the marriage, and therefore needeth not 


this proviſo; but alſo, and chiefly d menſa & thoro, as for 
adultery, Which diſlolveth no: the marriage, yet in reſpect 
9 of the generality of the words, a perton divorced only 4 
menſa & tharo is privileged from being a felon in marrying 
again, although the ſecond marriage is void. 3 12. 89. 
1 H. H. 694. 
| Mor to any perſon whoſe former marriage hath beer, by fer- 
. tence in the eccliſiaſtical court declared to be void, and of none 
effect. id. 

Nor to any perſon, by reaſon of any former marriage made 
within age of conſent. id. That is, either the woman being 
under 12, or the man under 14. 3 Int. $9. 

On a proſecution upon this ſtatute, the fiſt and true 

ny. | wile is not to be allowed as a witneſs ag untt the huiband 
on U-3 but 
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but it ſeems clear, that the ſecond wiſe may be admitted to 
prove the ſecond marriage, for ſhe is not his wife ſo much 


as de fufto. 1 H. H. 693, 


Pond. See Game, 


| Pooz. 


FAONCERNING the binding and ordering of pariſh 
and other apprentices, ſee title App2cuttces. 
Concerning the filiation and maintenance of baſtard 
children, ſee title Baſtards. - | 
Concerning the ordering of ſervants, and other work+ 
men and labourers, ſee title Servants. | 


For theſe do fall in with this title, no further than as 


they happen to become-poor : Upon which account, their 
ſettlements are here treated of; but nothing otherwiſe in 
particular concerning them. | 


After having premiſed one genera] clauſe in the ſtatute 
of the 17 C. 2. c. 38. /. 4. which ſeems to affect the 
whole law relating to this title, to wit, That if any per- 
fon ſhall be aggrieved by any thing done or omitted by the 
churchwardens and over ſeers, or by any of his majeſiy's juſtices 
of the peace, he may, giving reaſonable notice to the churth- 
wardens or . appeal to the next general or quarter 

ons, where the ſame ſhall be heard, and finally determined; 


but if reaſonable notice be not given, then they ſhall adjourn 


the appeal to the next quarter ſeſſions; and the court may 
award reaſonable ceſis to either party, as they may do by the 8 & 
9 W. in caſe of appeals eoncerning ſettlements; (This be- 
ing premiſed) I ſhall treat of this extenfive title in the 
following order: That is to ſay, Fo 


I. Concerning the appointment of overſeers, with 
their duty thereupon, 


II. Of ſettlements. 
III. Of removals. 


Iv. Of the poor rate, and ether helps towards 
their relitf. | „ 
V. Of 


2 . 8 


wen e, 
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a v. Of the relief and ordering of the poor. | 
VI. Of the overſeers account. if 
VII. Penalty of overſeers for the neglect of their if 
ans | | | if 
. VIII. Indemnity of overſcers in the performance [1 
| of their duty. | | [f 
I. Appointment of overſeers, with their duty : [1 
| thereupon. 
q 


1. Anciently, the maintenance of the poor was chiefly Appointment f 
5 an eccleſiaſtical concern. A fourth part of the tithes in Wray pa- 
every pariſh was ſet apart for that purpoſe. The mini- ſhips. e 
ſter, under the biſhop, had the principal direction in the 
diſpoſal thereof, aſſiſted by the churchwardens and other 


principal inhabitants. Hence naturally became eſtabliſhed 


the parochial ſettlement. Afterwards, when the tithes 
3 of many of the pariſhes became appropriated to the mo- 
naſteries, thoſe ſocieties had ſome ſhare likewiſe (by rea- 
ſon of the ſaid tithes, and other donations for that pur- 
1 poſe) in the relief of the poor. And the reſt was made 
2 up by voluntary contributions, By the ſtatute of the 
a 27 H. 8. c. 25. The churchwardens, or two other of every 
a pariſh, were to make collections for the poor, on ſundays. 
; —By the 5 & 6 Ed. 6. c. 2. The miniſter aud churchwar= 
6 dens were annually to appoint two able perſons or more to be 
5 gatherers and collectors of alms for the poor. By the 
y 5 EL c. 3. The pariſbianers were to chuſe the ſaid collee- 
. tors and gatherers for the poor. — By the 14 El. c. 5. 
; The juſtices were to- appoint callectors for the poor within 
f every pariſh ; and were alfo to appoint the overſeer of 
a the poor, whoſe office was nearly the ſame as it is at pre- 
: ſent, except only for collecting the money, which was 
; done by the aforeſaid gatherers or colleffors.——By the 18 
El. c. 3, The juſtices were to appoint callectors and ga- 
n verno2s of the poor. By the 39 El. c. 3. The church- 
. wardens of every pariſh, and four ſubſtantial houſholders there, 


deing ſubſidy men, or for want of ſubſidy men, four other 

ſubſtantial houſholders, to be nominated yearly in Eaſter 

week by two juſtices (1 Q.) were to be called overſeers of 

| the poor of the ſame pariſh. Aud fo it continues with 

5 ſome ſmall variation, by the ſtatute of the 43 £1. c. 2. 
2s followeth: - 

e 8 1 
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The churchwardens of every pariſh, and four, three, or | 


two ſubſtantial houſholders there, as fhall be thought meet, 
having reſpect ta the greatneſs of the pariſh, to be nominated 
yearly in Eaſter week, or within one month after Eaſter, un- 
der the hand and ſeal of two or more juſtices of the peace in the 
fame county, whereof one to be of the quorum, dwelling in or 
near the pariſh or diviſion, ſhall be called overſeers of the por 
of the ſame pariſh. 43 El. c. 2. ſ. 1. . 

And by the 13 S 14 C. 2. c. 12. Whereas the inbabit- 
onts of Lancaſhire, Cheſhire, Derbyſhire, Yorkſhire, 
Northumberland, the b:fhoprick of Durham, Cumberland, 
and Weſtmorland, and many other counties in England and 
Wales, by rea/on of the largencfs of the pariſhes, cannot reap 
the benefit of the ſaid act of the 43 El. it is enacted, that all 
and every the pour, needy, impotent, and lame perſons, with- 
in every tawnſhip or village within the ſeveral counties afore- 
faid, fhall be maintained, provided for, and ſet on work, 
within the ſeveral and reſpective townſhip and village, where- 
in he ſhall: inhabit, or wherein he was laſt lawfully ſettled; 
and there ſball te yearly choſen and appointed two or more 
overſeers, within every of the ſaid townſhips or villages rejpec- 
nivey. 1.20, 

And by the 17 G. 2. c. 38. In every townſhip or place 


where there are no churchwardens, the cverſeers alone may att 


in all reſvefts, as churchwardens and overſeers may do in other 
places, by virtue of this or any former act. 1. 15. 

And if any overſeer ſhall die, or remove, or become inſolvent, 
before the expiration of his office, two juſtices (on oath thereof 
made) may appoint another in his flead. 1. 3. : 

And if in any place there ſhall be no ſuch nomination of over- 
ſeers as is before appointed, every juſtice of the diviſion ſhall 
forfeit 5 J to the poor of ſuch place, to be levied by the church- 
wardens and over ſeers, or one of them, by diſtreſs, by warrant 
from the ſeſſions. 43 El. c. 2. ſ. 10. | 


The churchwardens] Theſe (as is above obſerved) were 
overſeers of the poor long before this ſtatute of the 43 El. 
And hereby they need no formal appointment to the office 
of overſeer, but the ſtatute declares them to be ſuch, and 


requires others to be added to them by the nomination 
of the juſtices, 35 


Of every pariſh] In the caſe of the King againſt Seven 
and Arnold, T. 29 & 30 G. 2. two juſtices appointed 
Seven and Arnold, ſubſtantial houſholders in the precind of 
the Tower within, otherwiſe called the pariſh of St. Peter 
ad vincula, to be overſeers of the poor of the ſaid a” 

: j 
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It was objected, that this appointment is not warranted 
by the ſtatute, which requires that the churchwardens of 


every pariſh, and four, three, or two ſubſtantial houſ- 
holders there, ſhall be appointed overſeers of the poor of 
the ſame par;h. Mr. Juſtice Deniſon delivered the reſolu- 
tion of the court (Ryder Ch. J. being dead, but concur- 


ring with the other juſtices before his death): This is not 


a good appointment under the 43 El. c. 2: Which requires 


them to be appointed within a pariſb; neither is it good 


within the {ſtatute of 13 & 14 C. 2. c. 12. which ſays, 
that there ſhall be yearly appointed two or more overſeers 
within every townſhip and village reſpectively. Precinct is 
a word of ambiguous ſignification; it is not a boundary 
of any pariſh or vill; it may be more than a pariſh, or 
may be leſs. If it was a pariſh or vill by reputation, it 
might have been good (Cre. Car. 92, 304); but the court 
cannot intend this precinct to be a vill, and the words of 
the ſtatute ought to be purſued. Neither will the words' 


otherwiſe called the pariſh of St. Peter ad vincula, aid the want 


of this in the appointment: for in all conſtructions of 
alias dif, the words that go before the alias dict“ muſt be 
preſumed to be true; as in an indictment, the addition of the 


party not coming till after the alias dict“ will vitiate the 
indictment, for what precedes the alias dic!“ is the true 
and proper appellation: If in this caſe the alias di” had 


come after the pariſh of St. Peter, it would have done. 
And the appointment Was quaſhed. | TS 


Parif,] E. 8 G. King and the inhabitants of Rufford. A 
mandamus was directed to the juſtices of the peace of the 
county of Nottingham, reciting that within the vill of Ruf- 
ford, in the foreſt of Sherwood, there are divers ſubſtantial 
ireeholders, able to contribute to the maintenance of the 
poor, and that there are no churchwardens or overleers to 
make a rate, and that there are poor unprovided for ; 
therefore it commands them to appoint overſeers. They 
return that the vill of Ryfford is part of no pariſh, but 
time out of mind has been extraparochial, without church, 
chapel, or parochial rites, and that there never have been 
any overſeers of the poor; and for that cauſe they cannot 


appoint. And there having been only an extrajudicial 


opinion of the court, in the caſe of Dolt:ng and Stokeland,. 
H. 11 Ann. that overſeers of the poor might be appointed 
in an extraparochial place; the court directed an argu- 
ment, that the point might be ſolemnly determined. And 
after argument and conlideration of all the ſtatutes relating 

to 
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to the poor, the court were of opinion, that the powers 


given by the 43 El. to be executed in pariſhes, were by 


the 13& 14 C. 2. extended to all townſhips and villages, 


whether parochial or extraparochial: that although moſt 
of the foreſts in England are extraparochial, yet notwith- 
ſtanding they ought to maintain their own poor; and 
conſequently overſcers might be appointed: for which 


purpoſe in this caſe a peremptory mandamus was award. 


ed. Str. 512. 8 | 

For the ſtatute directeth overſeers to be appointed 
within the ſeveral townſhips and villages within the 
ſeveral counties (without ſaying, within the ſeveral paz i/hes 
in the ſaid counties); {o that if it is a townfhip or village, 
and ſuch townſhip or village is within the county, it ſeem- 


eth not to be material whether it is within any pariſh or 


not. 

But a townſhip or village it muſt be. As in the caſe 
of Denbam and Dalbam, E. 8 G. 2. The queſtion was, 
whether Southwold park, being an extraparochial place, 
conſiſting of two houſes, and about 300 acres of land, was 
ſuch a place as was liable to maintain its own poor, By 
the court, It is now a ſettled point, that the juſtices may 
appoint overſeers in extraparochial places, but ſuch place 
muſt come under the notion of a town or village. It is 
difficult to define exactly what is a townſhip or village; 
this muſt be left to the judgment of the court, upon the 
circumſtances of the caſe ſtated. The notion of a village 
according to the ancient law, is a tithing conſiſting of 
ten families, and the conſtable properly is the head of the 
tithing. By the 43 Eliz. there muſt in every place be at 
leaſt two overſeers; and where there are only two houſes, 


the whole pariſh in ſuch caſe muſt be perpetual overſeers, 


and there is no perſon over whom they can have juriſ- 
diction, nor any to chuſe them but themſelves. And it 
was adjudged, that two houſes are not within the rule, 


ſo as to come within the notion of a townſhip or village, 


And the like was ſaid to have been adjudged in the caſe 
of Belvoir, IM. 2 G. 2. where there were two houſes, 
the duke of Rutland's and an alehoufe. Str. 1004. Bur- 
rows Settlement Cafes. 35. Io 


So in the cafe of Stoke Prior and Grafton, E. 10 E. 2. 


The manor of Grafton, an extraparochial place, once 
conſiſting of a capital meſſuage and three keepers lodges 
in the park, now diſparked and conſiſting of five dwelling 
houſes and farms, occupied by five ſeveral tenants, but 
never having had any overſeers of the poor or other offi- 
= cer, 
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err, till the overſeer now appointed for the purpoſe of the 
preſent removal, was adjudged by the juſtices to be a 
townſhip or village within the ſtatute, unto which a re- 
moval . be made, It was moved to quaſh the orders 
of the juſtices, and a rule was made to ſhew cauſe; and 
afterwards the rule was made abſolute, without defence. 


 Burrow's Settl. Caf. 101. 


In the caſe of K. and the inhabitants of Jelbeck, M. 
14 G. 2. A mandamus was granted, ſuggeſting that there 
are ſeveral houſholders and farmers inhabiting and reſiding 
within the village of Welbeck, able to provide for the poor; 
and therefore commands the juſtices to appoint overſeers 
of the poor. To this it is returned, that JYelbeck is ex- 
traparochial, and is not, nor ever was reputed to be a 
village or townſhip, and therefore they cannot appoint 
any perſons to be oyerſeers. And upon argument this 
was held to be a good return, For though it doth not 
anſwer the ſuppoſal of the writ, as to there being ſeveral 
ſubſtantial houſholders and farmers; yet it anſwers the 
point in the 13 & 14 C. 2. c. 12. by ſaying it is no 
townſhip or village, or reputed as ſuch : and it is to ſuch 
places only that we can ſend a writ. Str. 1143. 

T. 3G. 3. K. v. Showler and Atter. Two juſtices appoint 
Thomas Shawler and John Atter overſeers of the poor of the 
townſhip or village of Haugh, The ſeſſions, upon appeal, 
confirm the appointment, and ſtate ſpecially, that it appears 


to them, that the ſaid place called Haugh conſiſts of a 


capital meſſuage, in which Thomas Showler in the ſaid ap- 
pointment named, with all his family, dwells; and of 
two ſmall. ancient cottages; and of one other ſmall cot- 
tage lately built; (all which cottages are let, along with 
the ſaid capital meſſuage and the farm thereunto belong- 
ing, to the faid Thomas Showler;) and of another tenement, 
part of the ſaid capital meſſuage; and all of them inhabit- 
ed by families; and that one of the cottages is inhabited 
by the ſaid John Atter, who is a day labourer, and his 
family; and another of the ſaid cottages is inhabited by 
another day labourer, and his family; and, the other of 
the ſaid cottages is inhabited by a ſhepherd and his family; 
and the tenement, part of the ſaid capital meſſuage, is 
inhabited by a poor widow and her five children: All 
which occupiers of the ſaid cottages, and of the ſaid tenelþ 
ment part of the ſaid capital meſſuage, are under-tenants 
to the ſaid Thomas Showler. It was moved to quaſh 
theſe orders, for that the facts ſtated ſhew, that this place 
is neither a townſhip nor a village. And the court 
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were clearly and unanimouſly of opinion, that both theſe 
orders ought to be diſcharged, Lord Mancfield obſerved, 


that by this method a place might be made into a' village, 


which in fact was not ſo; and the inhabitants of it might 
by this contrivance Wichard themſelves from contribut= 


ing towards the ſupport of the poor of their pariſh, Bur, 


Mansf. 1391. 


Four, three, or tw] In the caſe of K. and Harman, M. 


13G. 2. An appointment of five overſcers was thought 
to exceed the direction of the ſtatute; but inaſmuch as 


the 13 & 14 C. 2. impowers the juſtices to appoint two 


or more (indefinitely) in townſhips or villages, and it 
hath been the cuſtom in large pariſhes to appoint more 
than four, the court would not quaſh the appointment, 
Sell. C. V. 2. 148. 

But in the caſe of the Ning againſt Loxdale and others, 
H. 30 G. 2. on a rule to ſhew cauſe why an appointment 
of frue overſeers for the pariſh of St. Chad in Shr ewſbury 
ſhould not be quaſhed, it being objected that this appoint- 
ment was not warranted. by the ſtatute of the 43 Eliz.— 
By lord Mansfield chief juſtice : Upon reading the calc 
of the King and Harman, I find it was preſſed in that 
caſe, that the uſage had been for more than four overſeers 
to be appointed; and Sir John Strange was inſtructed to 
argue it upon that head, on this maxim, that communis 
error facit jus. In the printed caſe of the King and Har- 
man, it is ſaid, the court refuſed to quaſh, the order. 
But this is a miſtake. Being deſirous to know the uſage 
in a variety of pariſhes, we deſired the agents to inquire 
what had been the uſage in the large pariſhes in London 
and Maſiminſter, and more particularly with reſpect to the 
different pariſhes in Shrewſbury, The reſult is, in Shrew/- 
bury it appears there are four pariſhes, in which the num- 
ber of overſcers has never exceeded four; but the pariſn 
of St. Chad, in which the preſent diſpute ariſes, has five 
for one year only: In the pariſh of St. Andrew's, Holborn, 
there are eight overſeers; but then there are three divi- 
ſions there, and overſeers for each; and orders of re- 


moval are made from one divifion to another: In St. 


Giles's, eight overſeers; but in 1756, only four were ap- 
ointed by the juſtices, and four more ſerve voluntarily as 


account that has been given us is very ſatisfactory, for it 
lays the uſage out of the caſe, and proves it to have been 
the contrary way, This brings me to conſider what are 
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the authorities and judicial precedents in this caſe. And 
this ſeems to be quite a new and original caſe, on which 
there has never been any judicial opinion given. There 
never was any doubt till the caſe of the King and Harman; 
and there the court gave no determination on the validity 
of the appointment, as appears by the rule “ and the court 


« will further conſider of the order.” The caſe of the 


Kine and Beſland, H. 18 G. 2. was very different from 
this; there it was impoſſible to have more than one over- 
ſeer. But there was no judicial opinion in that caſe, ſo 
that neither of theſe two caſes hath any determination ex- 
tending to the preſent caſe. This caſe therefore being an 
original one, it muſt be determined on the true conſtrue- 
tion of the ſtatute of the 43 Elix. which may be called, 
The great conſtitution of the ſyſtem of law concerning 
the poor. To incline the court to conſtrue this act with 
a latitude, two other clauſes have been mentioned, that 


have been held merely directory: One is, with reſpect to 


the time of appointing; now the preciſe time is not of 
the eſſence of the thing, where third perſons, and inno- 
cent ones, are affected. As in the caſe of the town of 
Launcęſton, 1 Roll's Abr. 513. An appointment after the 
time was held to be good, rather than defeat the intent 


of the charter, and leave the corporation deſtitute of a 


magiſtrate by another conſtruction. So in the caſe of the 
King againſt Sparrow. and others (Str. 1 123.) where the 
overſeers were appointed more than a month after Za/ter ; 
and to have ſaid in that caſe, that there could not have 
been an appointment after the time, would be to ſay, 


that there is no remedy for the neglect of the juſtices to 


appoint within the time, The other clauſe is, to be no- 


minated by the juſtices in or near. This is a looſe inde- 


finite expreſſion. If a juſtice lives 20 miles off, if there 
is none nearer, he muſt be ſaid to be near. It is a word 
of relation. I do not ſee how this clauſe could be con- 


ſtrued otherwiſe. And though ſome part of the act ſhould 


be conſtrued to be directory, yet it cannot from thence 


be inferred that the whole is ſo. It is a rule of conſtruc- 


tion, that where perſons as juſtices, commiſſioners, or the 
like, have a ſpecial authority by ſtatute, they have no 
power but under that ſtatute; and if the thing is done 
otherwiſe, and not agreeable to the ſpecial authority, it 
is void, There is no room for the diſtinction, that there 
muſt be negative words to circumſcribe the power, It 
was ſaid at the bar, that if a man has a power originally, 
and an act of parliament gives him ſomething leſs than he 
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had be fore; there, without negative words, the act wil! 
not take away that which he had before. But it can ne- 


ver be neceſſary for the act to ſay a man fhall not do what 


he could not do before. The meaning of the legiſlature 
was not to leave the juſtices an abſolute diſcretion, but 
to confine their diſcretion not to exceed four, nor to ap- 
point leſs than two. There is another rule of conſtruc- 
tion: Where there are at different times different ſtatutes 
made concerning the ſame matter, though ſame of them 
ſhould be expired, and not referred to by the ſubſequent 
ſtatutes; yet being in pari materia they ſha}l all be taken 
together and conſidered as one ſyſtem of that branch of 
politive law, and giving light to one another. This has 
been fo determined of the diſabling ftatutes concerning 
leaſes by eccleſiaſtical perſons, ſo the ſtatutes relating to 
bankrupts, ſome of which are temporary, are in pari ma- 
teria, and fhall be taken together. Thus all the ſtatutes 
fince the reformation concerning the poor, I conſider as 


a new body of poſitive law, and they muſt-be taken to- 


gether, By the 39 Eliz. c. 3. four overſeers were to be 
appointed, and there was no latitude at all. If the queſ- 
tion had ſtood upon that ſtatute, the juſtices could not 
appoint a greater number. There is a late inſtance; By 
the Britiſh muſeum act, 26 C. 2. c. 22. the truſtees, or 


the major part of them, were to do certain acts. It was 


found impoſſible to get the major part of them together, 
and they were forced to apply for a new act, 27G. 2. 
c. 16. giving power to the major part of the truſtees then 
preſent, not leſs than ſeven, to do thoſe acts. It is plain 
to me, that in making the 43 Eliz. the legiſlature had 
the 39 Eliz. under their contemplation. They refer to 
it; and the 43 Eliz, was not to commence till the 
Zaſier following. The 39 Eliz. expired with the ſeſ- 
ſion in December: They therefore continued the 39 
Alix. till the Eaſter ſollowing. This clearly accounts 
for the expreſhon four, three, or two; rather than two, 
three, or four; (for there is a great difference between 
theſe two expreſſions;) and points out to a demon- 


ſtration what che legiſlature meant. Pariſhes were not 


ſo populous then; and four were thought too many; 
and therefore the 43 Eliz. gives a latitude to appoint 
fewer, and directs the juſtices to be governed by the 
greatneſs or ſmallneſs of the pariſh, It has been con- 


tended, that the 13 C 14 C. 2. is a legiſlative expoſition 


of the 43 Eüz. I do not ſee that that ſtatute will vary the 


queſtion one way or the other. Thaz ſtatute is to mike 
| Fac 
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each townſhip in the nature of a ſeparate pariſh ; and ſays, 


that two or more overſeers ſhall be choſen in each town- 
ſhip. I liſtened for a caſe to ſhew that in theſe townſhips 
they could appoint five. Upon enquiry, it does not ap- 
pear that more than two have been appointed. The ſta- 
tute of C. 2. refers you, as to the appointment, to the 
ſtatute of the 43 Eliz. by expreſs words, and this refer- 
ence 1s the ſame as repeating the ſtatute, It was obſerved 
that there has been a great latitude in the conſtruction of 
C. 2. that is, that it hath been extended to counties not 
therein named. But it would have been abſurd to ſay, 
that that ſtatute reciting an inconvenience in #les, 
ſhould extend to ſome other place only. The ſtatute 
made in the year 1740, for the pariſh of St. Martin's in 
the Fields has great weight with me. This proceeded 
from a conviction in thoſe that applied for the act, that 
they could not appoint more than four, It ſhews that 
the parliament thought it was a real doubt, and that they 
thought it neceſſary that there ſhould be a boundary; for 


they have not Jeft it at large, but confined the pariſh 


not to exceed nine overſeers. There are two acts which 
paſſed after the caſe of the King and Harman and the act 
for St, Martin's pariſh, in the 17 G. 2. to remedy ſome 
inconveniencies relating to the overſeers, with regard to 
rates and other matters; and yet they make no alteration 
in the number of overſeers. In the pariſh of St. Clement's 
Danes, they have reſtrained themſelves to four ever ſince. 
And the preciſe number is not immaterial, as was ſaid at 
the bar, either to the parties themſelves, for it is a bur- 
thenſome office, and the more there are at the ſame time, 
the quicker will the rotation be; or to the pariſhes for 
whom they are truſtees, for a truſt is not the better diſ- 


charged by a greater number than by a few. There may 


be more expence in a larger number, They may be obliged 
to divide themſelves into ſeparate quorums; which is no 
immaterial conſideration to the perſons with whom they 
are to act. If five may be allowed, there will be ns 

oundary, and then there will be great inconveniencies. 
Upon the whole, the words are preciſe; and the uſage, 
which alone occaſioned my doubt, turns out the other 


way. This appointment is not warranted by the 43 Elix. 


Mr. juftice Deniſon was of the ſame opinion, He 
ſaid if this had been a matter of doubt, it is ſtrange that 
it ſhould never have come before the court before the caſe 
of the King and Harman, in the 13 G. 2, In that caſe 
they did no: quaſh the appointment, for the ſake of the 
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poor of that particular pariſh. Tbis is an original crea. 
tion of the juriſdiction for the maintenance of the poor. 
The number of overſeers is the eſſential part of the con- 
ſtitution. Where a juriſdiction is created by ſtatute, you 
cannot vary from it. This office is partly miniſterial and 
partly judicial. The ſtatute of 13 & 14C. 2. is tied up 
according to the rules of the 43 Eliz. and one of the rules 
is the reſtraint. As it has reſted fo long, I am of opi- 
nion an appointment of five overſeers cannot be warrant- 
ed. By Mr. juſtice Fe/ter - I never had a doubt. The 
court has gone hitherto upon the prudentia] reafon of not 
overturning the rates of ſo many pariſhes. In queen Eli 
zabeth's time there were no large and populous pariſhes in 
great towns and cities, There were indeed pariſhes of 


large extent in the country ; but they are provided for by 


the 13& 14 C. 2. If any inconveniencies ariſe from 
having too tew officers in particular pariſhes, you muſt 
apply to parliament. It would produce confuſion to 
have more officers. The 43 Elix. is the firſt ſtatute now 
in force, but not the firſt which provided for the poor. It 
does little more than make the 39 Eliz. Ferpetia). And 
there were ſeveral ſtatutes before that. —By Mr. juſtice 
IVilmot : The circumſtance that made me doubt was, the 
notion of an uſage to have more than four overſeers in 
large pariſhes. The words of the act are fo ſtrong, that 
had the uſage been otherwiſe, I ſhould have doubted whe- 
ther that could have controuled them ; Vut the uſage being 
to appoint but four, it furniſhes a ſtrong argument. And 
the act for St. Martin's is a ſtrong inſtance of the ſenſe of 
the legiflature. The parliament finding two parochial 
officers, to wit, the churchwardens, added others for the 
parochial adminiſtration, The 43 Eliz. relaxes the 
39 Eliz. and gives a diſcretion within the number four. 

n the 18th clauſe, with reſpect to the iſland of Forwineſs 
in Eſſex, a power is given to the juſtices, to appoint ſuch 
a number of overſeers as the exigencies of the place ſhall 
require; which ſhews, that where the legiſlature meant 
an indefinite number, they have expreſſed it. In general, 
it would be inconvenient to have an indefinite number; 
it would not leſſen the burden; nor would the pariſh have 
a greater ſecurity, for each man is anſwerable only for 
the money he receives, and accountable for his own acts 
only. 


Subſtantial houſpolders there] M. 20 G. 2. Caſe of the 
overſeers of /Yeobly in Herefordſhire, There were two ſets 
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of overſeers appointed, and both quaſhed ; one, becauſe 
the perſons appointed were deſcribed only as principal in- 
habitants, inſtead of purſuing the words of the ſtatute, 
which are, ſub/tantial houſholders : and the other, becauſe 


it only called them ſubſtantial houſholders, without add- 


ing there, or in the pariſh; and this roo was not in the 
body of the appointment (as it ought to be) but only in 
the direction at the foot of it. Ser. 1261. | 

And abundance oi other orders have by the court of 
king's bench been quaſhed from time to time, for not 
letting forth that the perſons appointed were ſubſtantial 
houſhelders. 

And it ſeems not to be ſufficient that the party . 
is an inhaditant for part of the year only, but he ought to 
be generally refideut there; and therefore the court of 
kiag's bench ſeemed to diſcountenance a pariſh in chuſing 
a citizen of London, who only reſided with them in the 
ſummer, to be overſeer ;- but the order being bad in other 
reſpects, no judgment was given upon this point. Carth. 
161. K. and Moor. | | 

It ſeemeth that a woman (though a ſubſtantial houſhold- 
er) ought not to be appointed overſeer ; but the point 
was not directly determined. The cale was this: A man- 
damus was moved for to the juſtices to nominate two ſub- 
{tantial houſholders to be overſeers of the Peer of the 
pariſh of Chardſtoct in the county of Dzr/et ; and there 
was: an affidavit, that at a meeting of the "pariſh a after 
Eafter laſt, a man and a woman were elected overſcers, 
and at a meeting of the juſtices they approved of the man, 
and refuſed the woman, as being an unfit perſon to ferve 
as overſeer ; and the old overſeers refuſing to nominate 
any other, the juſtices approved of the man only, By 
Pawel J. A woman is not to be an overſeer of the poor, 
and there can be no cuſtom in a pariſh to put her in, 
becauſe of her being an houſholder. And Parker Ch. J. 
directed, that the pariſh ſhould apply to the juſtices to 
have another nomina: ed, and if they refuſed, then to 
apply to the court for a mandamus the next term, E. 
10 An. 16 Viner 415. | 

Whether a jutice of the peace, may be appointed over- 
ſeer, ſeemeth not to have been determined. By the tenor 
of i the following report, it ſeemeth to be in a great mea- 
ſure difcretionar ry in the jultices appointing, and in the 
ſeſſions upon an appeal, to determine whether he is a fit 


perlon or not. I. 30 G. 2. ' Rex v. James Gayer, elquire. 


1w» juſtices appointed Mr. Gayer to be overſeer of 
Vor. III. 5 the 
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the poor of the pariſh of Rockbear in the county of De— 
wen. The ſeſſions, upon appeal, vacate the appoint- 
ment; ſetting forth, that it appearing to them that 
he was then an acting juſtice of the peace for the ſaid 
county, and alſo a lieutenant of marines in his majeſtyꝰs 
ſervice on half pay, and that there are other ſufficient 
ſubſtantia! houſholders within the ſaid pariſh for the doing 
ſuch office, they thercfore vacate and make void the ab 
pointment "of the ſaid James Geyer. —On a rule to ſhew 
cauſe, the counſel on both tides went into a long - argu - 
| | ment, whether the reaſons given were ſufficient; parti- 
cularly, whether the offices "of juſtice of the peace, and 
ot overicer of the poor were compatible, and whether the 
objection could be removed by appointing a deputy over- 
1 jeer, if it could, then, whether a juſtice of the peace was 
liable to be appointed overſeer, in order to his exccuting 
7A the office by deputy. —By lord Mansfield Ch. J. The 
___ peers queſlions concerning the incompatibility of offices, 
1 and the power of appointing deputies, oy of a very large 
compals indeed ; but the preſent quettion ſeems to me 
to turn in a very narrow ſpace. The ſeſſions, upon an 
appeal, have a right to exerciſe the ſame latitude of 
dicretion, in judging who are fit to be nominated over- 
ſecrs, as the two jon ices had. They have given their 
opinion, that Mr. Cc her was not a proper perſon to be 
appointed overſeer. "hey are not obliged to give any 
reaſon for their opinion; becauſe the legillature has in- 
truſted them, upon an appeal, with the power or autho- 
rity of appointing overſeers. If they had given no reaſon, 
their order had undoubtedly been good. Woe mutt have 
preſumed that they acted upon proper grounds. It is 
true, that where the whole reaſon is ſet out, and is clearly 
wrong; we may, and ought to quath am order manifeſtly 
made by miſteke, upon an erroneous foundation. But 
then the bad reaſon given, muſt appear to have been their 
only inducement. If there may have been other grounds, 
they ſhall be preſumed ſufficient; and the order ought 
not to be ſet aſide, becauſe ſome of their reaſons, unne- 
ceſlarily given, appear to be bad, There was no neceſſity 
for appointing Mr. Gayer. The ſeſſions ſtate, that there 
were other ſufficient ſubſtantial houſholders within the 
_ pariſh, They might think Mr. Cayer, under all the 
circumſtances, improper unneceffarily to be appointed, 
His being an acting juſtice of the peace, and a lieutenant 
of marines, might be two circumſtances which weighed 
among others. But it doth not follow, neither is it Rid, 
8 | : that 
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that they looked upon both or either of theſe reaſons, as 


ah exemption from being appointed, or a diſability to 


| ſerve the office of overſeer; and that they vacated the 


warrant of two juſtices as illegal upon that account, 
The execution of a diſcretionary power, where it is not 
neceflary to give a reaſon, ought to be ſupported, unleſs 
the whole reaſon is ſet out, and maniieſtly wrong. Here, 
the whole reaſon, upon which the ſeſſions acted, is not 
given. They ſay there were other perfons qualified. 
Suppoſing Mr. Gayer liable to ſerve the office, they might 
think him not ſo proper as many others. And therefore 
we are not obliged to ſay, that the whole reaſon they 
went upon is bad; allowing (for argument) that there 
aroſe no legal objection to the appointment of Mr. Gayer: 
Which, I think, there is no occaſion now to examine, — 
Mr. juſtice Deniſon concurred, and faid, They were not 
obliged to give any reaſon at all; and if it be only an 
imperfe& one, we ought not to quaſh their orders, We 
will intend every thing, in favour of the juſtices, in their 
orders, Now here, the reaſon doth not appear to be 
a wrong reaſon : It is enough, that they judged him an 
improper perſon to be overſeer. — And by the court 
unanimouſly, the order of ſeſſions was confirmed, diſ- 
charging Mr. Gayer from being overſeer. Burr. Mansf. 
245. | | 

by the 2 G. 3. c. 20. No perſon ſerving for himſelf 
as a private man in the /itia, ſhall during the time of ſuch 
ſervice be liable to ſerve as overſeer of the poor, [Bur 
the act provides no exemption for the officers. ] | 

By the 18 G. 2. c. 15. Freemen of the corporation of 
ſurgeons in London, are exempted from the office of over- 
ſcer of the poor. | | 5 


To be nominated yearly in Eaſter week] E. 13 G. K. and 


Clerkenwell. The court ſeemed to think an appointment 


of overſeers on a ſunday, to be a good appointment; for 


it may be in Faſter week, and this is the firſt day of the 


week. Foley. * 


Or within one month after Eaſter] H. 13 E. 2. K. and 
Sparrotuo. Upon a rule to ſhew cauſe, why the appoint- 
ment of overſeers for the town of ich ſhould not be 
quaſhed, the objection was, that the juſtices, upon a 
mandamus directed to them, had appointed overſeers, but. 
that it was no: within the month after Eater, but after- 
wards, and that conſequently the appointment was void. 

| . But 
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13092. (Overſcers.) 


Jut by Lee Ch. J. who delivered the opinion of the 
court; as the juſtices are puniſhable by the act for not 
doing their duty, it would be a very hard conſtruction to 
make the appointment itſelf void, for it would fubject 
the pariſh to very great inconveniences, for a thing which 
is not in their power to prevent, To interpret an act 
of parliament, we mutt conſider the miſchief to be re- 
medied, the remedy provided, and the true reaſon of that 
remedy. In this caſe, the defect is, the want of a pro- 
per officer to take care of the poor. The remedy is, 
that the juſtices ſhall appoint overſeers, and that within 
ſuch a time. Now the juſtices have neglected their 
duty, in not appointing overſeers within the proper 
time, and by the act have forfeited 51, but that doth 
not make ſuch appointment void. Were the expreſs 
direction of the act, that they ſhould appoint in that and 
no other time, it would be otherwiſe; but here the ſta— 
tute is only directory, and a penalty inflicted on the juſ- 
tices for not ſollowing ſuch directions. Se,. C. V. 2, 
140. Str. 1123. - 


Under the hand and feat of two er more jufiices] AM. 
33 C. Chilmerton and Flagg, The {c/ions appointed overs 
feers : but the order was quaſhed by the court of King's 
bench, becaufe the ſeſſions have no original juriſdiction in 
that caſe by the ſtatute. S/ C. F. 1. 260. Foley. 7. 

And the reaſon is, becaute the ſtatute gives a power of 
appealing to the jeikons againſt the order of appointment; 
which power by this means would be taken away. 


In or near the parifh er arvifien] M. 13 C. 2. XK. and 


Sparrow. An appointment of overicers, not mentioning 


| the juſtices to be of the diviſion, was held to be goud 


enough; for that the words in this caſe are only directory. 
Seſſ. C. V. 2. 140. rig +2 

In ſome of the ancient ſtatutes, not now in force, as 
particularly the 22 {7 S. c. 12. the juſtices were required 
to divide themſelves, for the better execution of the regu- 
tations concerning the poor. And thence came the claufe 
in the fubſequent ſtatutes, that the juſtices of the diviſan 
were to do ſuch and ſuch things. But as there is no law 
at preſent which requires them to divide for the aforeſaid 
purpoſes, there is properly no divi/ion in the ſenſe which 


the ſtatutes intended; and conſequently it cannot. be ne- 


ceſſary to fer forth now, that the juſtices are in He il 
&1Vijtons. Ck 


Aud 


Poop. (Overſeers.) 

And many other counties in England and Wales] T. 
27 C. 2. in the caſe of Skllmgten and Norton, it was held, 
that altho' other counties in general are here mentioned in 
the recital; yet the ſtatute doth not extend to any other 
counties but thoſe expreſly named, none others being (pee 
cificd in the enacting part. 2 Lev. 142. 

But afterwards, in the caſe of Dolting and Stoteland, H. 
11 An. It was held by the whole court, that by reaſon of 
the words | and many other counties in England and Wales! 
the act is general, and extends to other counties than thoſe 
named in the act, otherwiſe it would not extend to one 


county in Wales. Foley. 98. 


Aud in the caſe of Clifton and Churcham, H. 12 G. 2. 
It was adjudged, that the act extendeth to all counties, 
being equaliy beneficial to all; and that the counties there 
ſpecified are mentioned only as inftances. And Lee Ch. 
J. ſaid that fo it was determined, upon great debate and 


conſideration, in the aforeſaid caſe of Dolting and Stoke- 


land; which caſe hath been ever fince adhered to. And. 
* 


y reaſon of the largeneſs of the rite cannot reap the 
benefit of the att of 43 Eliz.] H. 5 G. 3. Peart and 1//t- 
garth, "On a ſpecial verdict at the Durham aflizes, it was 
ſtated for the opinion of the court, That the pariſh of 
Stanbope, from the 43 Eliz. to the 9 G. 1. had one joint 
appointment of overſeers of the poor of the ſaid pariſh 
and during all that time, the poor of the ſaid pariſh were 
jointly relieved and maintained by intire and general rates 
upon the whole pariſh : That during the time above- 
mentioned, there were four churchwardens, and four over- 
ſcers of the poor; which four overſeers were reſpectively 
nominated out of each of the four quarters or diſtricts 
within the ſaid pariſh : That the ſaid pariſh is 20 miles 
in 1: vgth from eaſt to weſt, and 8 miles at a medium in 
breadth: That in the 9 G. I. at the general quarter ſeſ- 
ſions for the county of Durham it was ordered, that the 
ſeveral townſhips within the ſaid pariſh ſhould maintain 
their poor ſeparately 3 and from that time there have been 
ſeparate appointments of overſeers for each of the ſaid four 
quarters or diviſions. The caſe further itated, that orders 
of removal had from time to time been made ſince the 
9G. 1. for the removal of poor perſons from one of the 
ſaid quarters or diſtricts to another, and appeals made by 
one quarter againſt another, concerning orders of juſtices 
relating to the poor of cach. The queſtion was, Whe- 
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45002. (Ovrerleers. ) 
ther the ſeveral places or diſtricts were one intire pariſh, 
townſhip, or village; or whether the ſaid feveral places, 
being ſo divided as aforeſaid, conſtituted four difting 
and ſeparate townſhips or villages within the 13 & 14C. 
2. c. 12, — Againſt the diviſion it was argued, that 
in order to intitle themſelves to a diviſion it muſt be 
ſhewn, that the parith was fo large, that they could nut 
otherwiſe have the benefit of the 43 Eliz. c. 2. Jo prove 
this, was Cited the caſe of the King againſt the juſtices of 
Middleſex, relating to the inhabitants of St. Pancras and 
Kentiſh Town, Tr. 1754. That in this caſe there are no 
facts to warrant this diviſion, The ſeſſions had no power 
to make it. Neither the ſeſſions nor this court have power 
to make a diviſion, but upon facts which ſhew the pariſh 
to be ſo large that it cannot have the benefit of the 43 Fiz, 
It ſhall be preſumed, that the act may be put in force, 
unleſs the contrary appears. That the truth of the mat- 
ter in this caſe was, that the rich part of the pariſh want- 
ed to ſeparatc themſelves from the poor part, and throw 
the burden upon them. On the other hand, it was 
argued, that altho' it is ſtated, that this pariſh was one in- 
tire pariſh from the 43 Ell. till the 96. 1. Yet it is allo 
ſtated, that there were four churchwardens and four over— 
ſeers, ne out of each quarter. As to the caſe of the 
King againſt the Juſtices of Middleſex, relating to the in- 
habitants of St. Pancras, the mandamus was denied to ap- 
point overſcers tor the north diviſion of Kentiſh Town, 
becauſe it appeared, that the pariſh cauld reap the bencfit 
of the 43 Eliz. and it did not appear that the north di— 
viſion of Kentijh Town was a townthip or vill. In the 
preſent caſe, the order of ſeſſions has been acquieſced un- 
der for above 40 years, Curing all which time ſeparate 
overſeers have been appointed. — By lord Mansfield 
and the court: The policy of this law of the 13&140G. 
2, was miſtaken, It went upon a wrong principle. The 
diviſions ought rather to de inlarged than diminiſhed. 
As to the queſtion iife!t: It ought to appear, that there 
was an inability in the pariſh to have the benefit of the 
act of the 43 Elix. Now here, no ſuch inability appears; 
but quite the contrary, for a great number of years. 80 
that there is no foundation for the diviſion. The acqui- 
eſcence under it was upon a talſe notion, that the ſeflions - 
had ſuch a power: Which they had not. And there is 
no inconvenience in ſetting right this wrong uſage which 

das obtained for 4% years, Here the foundation is want- 
| : 132 


2092- (Overſcers.) 


ing. Therefore they ought to appoint overſeers for the 


Whole pariſh. Burr, Mansf. 1610. 


TVithin the ſeveral and reſpective ne and village] 
J. 10 G. 3. Kirkby Stephen and Wharton. The pariſh of 
Kirkby Stephen is a large pariſh, conſiſting of ten different 
townſhips, who maintain their reſpective poor, and have 
ſeparate overſeers. The townſhip of Kirkby Stephen and 
the tuwnſhip of //harton are two of thele ten townſhips. 
The pauper William Greer was removed from Newport by 
an original order directed to the officers of the pariſb of 
Kirkby Stephen, and adjudging his ſettlement to be in that 
pariſh, and removing him to that pariſh; and was brought, 
together with this order, by the overſeers of Newport, 
and delivered to the FTP of the t9wnfhip of Kirkby Ste- 
phen. But neither the pariſh of Kirkby Stephen, nor the 
townſhip of Kirkby Stephen, appealed from the order; and 
the pauper remained in Kirkby Stephen, and was maintained 
by a ſiſter in the townſhip of Kiri Stephen, for near a 
year and an half; when, 5 ſiſter dying, he aſked relief 
of the townſhip of Kirkty Stephen; who thereupon got 
him removed by an order of two juſtices to the townthip 
of Wharton. Which order was quaſhed upon appeal, 
ſubject to the opinion of the court of King's Bench, 


upon the above recited Rate of the caſe. It was moved to 


quaſh the order of ſeſſions, and urged that the rownthip 
of [FKiriby Stephen was not mrecluded from diſputing the 


ſettlement with another townſhip in the ſame pariſh. 


The firſt order of the two juſtices, removes from Newport 
to the pariſh of Kirthy Stephen: And the pariſh, "tis true, 
have not appealed againſt it. But the pariſh at large 
conſiſts of teveral townſhips : Which ſeveral townſhips are 
not affected, as between one and another of theſe particu- 
lar townſhips, by the non-appealing of the parith at large, 
That if they had appealed, the determination muſt have 
been againſt them : For the order removed the pauper to 
the pariſh of Kirkby Stephen; and it is agreed on all hands, 
that his ſettlement was within the pariſh, —— On the other 
hand, it was inſiſted, that the townſhip of A:r&by Stephen 
was bound and concluded by the order of removal from 

Newport to Kirkby Siephen, unappealed from. The ori- 
ginal order calls Kirkby Stephen a pariſh, tho' it is only a 
townſhip : But that miſtake will not vary the law. They 
ought to have appealed : And upon an appeal, they might 
have availed themſelves of that miſtake ; or of the merits, 


"= they had any, But not having PRI they are con- 
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Pooꝛz. (Overſeers.) 
cluded againſt all the world. — By lord Mansfield and the 


court : The original order, made for the removai from 
Newport to the pariſh of Kirkby Stephen, muſt mean the 
rownſhip of Kirkby Stephen. The townſhip was as a 
pariſh for this purpoſe, of a removal to it; the poor 
within the pariſh not being maintained by the whole 
parith, but by the particular townſhips to which they 
reſpectively belong. The townſhip of Kirkby Stephen 
ought, in this caſe, to have appealed, They couid not 
get rid of this order, but by appealing. And if they 
had appealeg, the truth might have appeared. And when 
the facts had appeared to the juſtices, upon the whole 
truth being diſcloſed, the pauper might, in the end of the 
inquiry, have been ſent to Z/harion.—And the order of 


ſeſſions was afirmed. Burrow's Settl. Caf. 664. 


If in any plate there ſhall be no ſuch nomination as is before 
appointed] That is, in Eaſter weck, or within one month 
after Ea/ter, For the clauſe doth not ſuppoſe, that no 
overſeers at all are appointed within ſuch place, but only 


not within ſuch time; for the penalty is required to be 


levied by the churchwardens and overſeers, or one of them, 


Every juſtice of the diviſion ſhall forfeit 5 1] This proceeds 
upon the ſuppolition of the jultices being obliged to di- 
vide; for in that caſe the appointment was to be by the 
juſtices in or near the diviſion, and not otherwiſe : But now 
the juſtices at large are all equally concerned ; and there- 
fore it ſeemeth, that this penalty cannot now be levied 
on any particular juſtice. But if in any place no over- 
ſeer ſhall be appointed, a mandamus will go to the juſtices 
at large, to compel them to appoint. | 

2. And that the juſtices may know what perſons are 
fit to be appointed overſeers, it is uſual and requiſite for 
them to iſſue their precepts in ſome ſuch form as here 
followeth ; viz. _ | 


|; To John Bracken, gentleman, high con- 
Weſtmorland. 4 ſtable of Kendal J/ard, within the ſaid 
| county. 


E zo of his maje/ly's juſtices of the peace for the jaid 

county, one whereof is of the quorum, do hereby re- 

guire you forthwith upon your receipt hereof, to iſſue your war= 
rants to all ihe petty conſtables within your ſaid ward, in the 
Ferm or to the effect, according as upon this our warrant is in- 
drrſed : Given under our hands and ſeals ih. day of — 
| 0 


1399, (Overſeers.) 


The * of the ſaid high conſtable's warrant to the 


petty conſtable. 


Weſtmorland, 1 | | 
Kess To the conſtable 1 


virtue of a precept from two of his majeſly's juſtices of 
the peace in and for the fard county (one whereof is of the 
quorum) to me directed, you are hereby required immediately 
upon fight hereof, to give notice to all and every the overſeers of 


_ the poor within your conflablewick, that they maze out a lifl in 


writing of a competent number of ſub/!antial h:uſholders within 
their reſpective aiftrifts, and deliver in the ſame to the ſaid 
juſtices and others his ſaid majeſty's jrefiices of the peace for 
the ſaid county, at in in the ſaid county, on 
the day of at the hour of in the 
forencon of the ſame day; to the end that out of the ſaid lift 
the ſaid juſtices may appoint other overſeers of the poor for the 
year then next enſuing. And be vou then there, to certify what 
you ſhall have dene in the premiſſes. Herein fail you not. 


329 


Given under my hand the day of = in the year 
of our Lord a | | 
. John Bracken, high confable. 
3. And the form of an appointment of overſeers, clear Form of an ap- 6 


of the objections abovementioned, may be thus: 


Weſtmorland. © E two of his maje/ly's juſtices of the 

| peace in and for the ſaid county, one 
whereof is of the quorum, do hereby nominate and appoint 
A. O. and B. O. being ſubſtantial houſhslders of the pariſh 
[or, townſhip] of —— in the ſaid county, to be overſeers of 


the poor of the ſaid pariſh Cor, townſhip] according to the 


direction of the ſtatute in that caſe made and provided. Given 
under our hands and ſeals (within a month after Zafter.) 


But by a remedial clauſe, in the act of the 17 G. 2. c. 38. 
it is enacted, that the diſireſs for the poor rate ſhall not be 
deemed unlawful, for any defeet or want of form, in the war- 
rant for the appointment of overſeers. ſ. 8. 8 | 

4. If any perſon ſhall find himſelf aggrieved, by any att 
done by the ſaid juſtices; he may appeal to the general quarter- 

1 | | ſelſions, 


Appeal againſt 
the order of ap- 
pointment. 


pointment of 
overſeers. 
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ſeſſons, whoſe order therein hall bind all parties. 43 El. c. 2. 


To the general quarter ſiſſions] This clauſe leaves the ap- 
peal at large, and doth not reitrain it to the next ſeſhons: 
But the abovementioned act of the 17 C. 2. directs the 
appeal to be to the next ſeſſions, but yet not in negative 
words, fo as to ſay, that it ſhall be at the next ſeiſions, 
and not otherwiſe. So chat both may ſeem to ſtand well 
together; and then the {ſenſe of the ſtatute of the 17 C. 2, 
will be this, That the appeal againit any thing done or 
omitted by the overſeers or juſtices, in caſes wherein no 
appeal is given by former ſtatutes, muſt be to the next 
ſeſſions only, becauſe the clauſe which gives the appeal, 
limits it to ſuch next ſeſſions; but in caſes wherein an ap- 
peal is given by former ſtatutes, ſuch appeal may be to the 
next ſeſſions according to this clauſe, or may be according 
to the directions of ſuch former ſtatutes. And in truth 
many acts of the churchwardens and overfeers may be ſo 
contrived, that they cannot be known before the next 
ſeſſions, and it would give them a great opportunity of 
fraud, if they might be ſafe by concealing ſuch practices 
until the time of appeaiing to the next ſeſſions ſhould be 
expired. But then, in the cafe before us, there is no 
power to award coſts, unleſs the appeal be to the next ſeſ- 
ſions by the 17 C. 2. | 

5. H. 14 G 2. K. and Jones. A perſon was indicted, 
for not taking upon him the office of overſeer ; and by the 
court it was held to be an offence indictable ; for that al- 
though the ſtatute appoints a penalty, yet that penalty is 
not for refuſing to take the office, but for neglect of duty 
in that office; and where a ſtatute commands a thing, 
and appoints no penalty for diſobedience, ſuch offence is 
indictable as a contempt of the law. Se. C. V. 2. 187. 
Str. 1146. | >: . 
6. The overſcers thus appointed, and taking upon them 
the office, ſhall within 14 days receive the books of aſſeſſments 
and of accounts, from their predeceſſors, and what money and 
materials ſhall be in their hands, and reimburſe them their ar- 
„ 2. 1, T1, -7; 
And they fhall take order from time to time, with the eoment 
of two fuch juſlices as aforejaid, for ſetting to work the children 
of all ſuch whrje parents ſhall not by the ſaid churchwardens 
aud over feers, or the greater part of them, be thought able i0 
keep and maintain them; and alf for ſetting to work all fuch 


2 perfent 


36% WEE SI. Rar SIRE Pies I 


WY 


nes "a. 


Poo. (Overſeers.) - 


perſons, married, or unmarried, having no means to maintain 
them, and uſing no ordinary and daily trade. Which ſud 
churchwardens and overſeers, or ſuch of them as ſhall nat be let 
by fickneſs or other juſt excuſe, to be allowed by two ſuch juſtices, 


hall meet at leaſt once a month, in the church, on ſunday in 


the afternoon, after divine ſervice, there to conſider of ſome 
good aur ſe to be taken, and order to be ſet down in the premiſſes - 
Upon pain that every one of them abſenting tbemſelves without 
lawful cauſe, from ſuch monthly meeting, or being negligent 


in their office, ſhall forfeit for every default 20 s, to the for; 


to be levied by ſome or one of the churchwardens and overjecrs, 
by warrant from two ſuch juſlices, by diſireſs; or in defect 
thereof, any twa ſuch juſtices may commit the offender to the 
common gaol, there to remain without bail or mainprize, till 


the ſaid forfeiture ſhall be paid. Provided that if any per- 


on jhall be aggrieved by any act done by the ſaid churchwardens 
and other perſons, he may appeal to the general quarter ſeſſions, 
whoſe order therein ſhall bind all parties. 43 El. c. 2.1. 1, 


2,0, Ih 


In the church] But the penalty for not meeting in the 
church ſhall not be inflicted on the overſeers of extraparo- 
chial places; becauſe they have no church to meet in, 
8 Mod. E. 7 G. | : 


II. of Settlements. 


By a ſtatute made in the 12 R. 2. (c. 7.) The poor 
were to repair, in order to be maintained, to the places 
where they were born.—By the 11 H. 7. c. 2. they were 
to repair to the place where they l/a/? diwelled, or were beff 
known, or were born.—-By the 19 H. 7. c. 12. to where 
they were born, or made laſt their abode by the ſpace of three 
years. By the 1 Ed. 6. c. 3. this was explained to be, 


where they had been moj? converſant by the ſpace of three 


years. By the 1 J. c. 7. they were to be ſent to the 
place of their dwelling, if they had any; if not, to the 
place where they laſt dwelt by the ſpace of one year; if 
that could not be known, then to the place of their birth. 
o that there were two kinds of ſettlement all along; 
by birth, and by inhabitancy; firſt for any indeterminate 
time, next for three years, then for one year. And this 
laſt continued to the time of the ſtatute of the 1389 14 
C. 2. c. 12. which reduced the reſidence from the term of 
one year, to the ſpace of forty days. Which ſtatute of 
tie 13 & 14 C. 2. will often occur in the following 

| lections, 


332 2002. (scttlements.) 
ſections, being the foundation of all the ſettlements as 
they ſtand at this day; upon which act there have been 
more caſes adjudged, than upon any other act in the 
ſtatute book. | | 

But that [ may treat diſtinctly, and as clearly as may be, 
concerning this ſubject of ſettlements, (after having fir': 
premiſed one general rule which controuls almoſt all the 
caſes of ſettlements, viz, That no ſettlement can be legal, 
which is brought about by practice or campulſion ; Read. Tit, 
Poor) I ſhall proceed in the following method: 


i. Of perſons baving no ſettlement. 

71, Of certificates. | 

iti, Of ſettlement by birth, viz. of baſtards, and 
others. - 

iv. Of the ſettlement of children with their parents. 

v. Of ſettlement by apprenticeſhip. _ 

vi. Of ſeitlement by ſervice. 

vii. Of ſettlement by marriage. 
viii. Of ſettlement by centinuing forly days after 
notice. „ 9 | 

ix. Of ſettlement by paying pariſo rates. 

x. Of ſettlement by ſerving a pariſh office. 

xi. Of ſettlement by renting ten pounds a year, 
- x11, Of ſettlement by a perſon's own eftate, 


1. Of perſons having no ſettlement. 


 WWhereas the number of poor within England and Wales, 
is very great and burthenſome ; and whereas, by reaſon of ſome 

' defedts in the law, poor people are not reſtrained from going from 
; one pariſh to another, —— it is enacted, that within forty 
days after any ſuch perſons ſhall come to ſettle in any tenement 
under 101 a year, two juſtices (1 Q.] may remove them to the 
place where they were laſt legally ſettled. 13 & 14 C. 2. c. 12. 


. 1. . 
Poor within England and Wales] By theſe words of re- 


ſtriction, and the word [uch] afterwards, which feems to 
have reference to thoſe kinds of poor only, and by the 
direction of removing them to the place where they were aj 

legally 
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legally ſettled, which can only mean Where they were laſt 
legally ſettled within the then kingdom; it may ſeem, that 
other poor, not belonging to England or Wales, are not 
within the regulations of this ſtatute. 

And in Cenraa's caſe, T. 6 W. it was adjudged and 405 
clared as follows: A woman and her two children landed 
at Hurwich from Halland, and removing to another place, 
were {ent back by order of two juſtices. But by the court: 
The landing makes no ſettlement; and the order was 
quaſhed. And Eyre J. (Holt ER. 7: being abſent) ſeemed 
to be of opinion, that this is a caſe omitted out of the 
ſtatute. Camb. 287. 

And if there is a defect in the law with reſpect to the 
ſubjects of a foreign realm, the caſe of a Scotchman or 
Iriſhman in England ſeemeth to be not much different, ex- 
cept only when they ſhall become vagrants, for in ſuch 
caſe they may be ſent into Scotland or 75 cland But other- 
wile, if they be able to maintain themſelves, and commit 
no act of vagrancy, it doth not appear that they can be 
removed by order of two juſtices, as perſons likely to de- 
come chargeable. By which means they ſeem to be in a 
better condition in England, than the Engliſh ſubjects: For 
that, not being removeable, until they be forced to aſk 
relief, and fo thereby become vagrants,as wandring abroad 
and begging; they may continue undiſturbed, without the 
intanglements of a certificate, and conſequently are in a 
better capacity of gaining ſettlements, if not for them- 
ſelves, yet for their children born here, and for their ſer- 
vants and apprentices. . 


Mithin forty days] The ſtatute of the 1 F. 2. requires 
that ſuch 4o days continuance ſhall not make a ſettlement, 
but from the time of delivering notice in writing ; and b 
the 3 V. it mult be from the time of the oublication of 
ſuch notice in the church : But it hath always been under- 
ſtood, that a perfon not removeable need not to give ſuch 
notice; and that a perſon continuing 40 days unremoveable, 
and a perſon nat removed for 40 days after ſuch notice 
given and publiſhed, ſhall equally gain a ſettlement. 
| Now the following caſe happened, E. 2 G. between the 

par ſhes of St. Giles and St. Margaret: An Engliſbwoman 
was married to a foreigner, who had no ſettlement in 
England; the huſband continued for the ſpace of 40 days 
in a nariſh unr moveable, for that there was no place to 
which he could be removed ; and it was urged, that the 
wife continuing with him, as part of his family, for 40 
days unremoveable, ſhe did thereby gain a ſettlements : 


But 
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But by Holt Ch. J. Where a perſon ſtays 40 days in 2 


place, whence he hath a right not to be removed, that 
gains a ſettlement ; otherwiſe, whete he only ſtays in a 
place, becauſe they do not know where to remove him. 
And in this caſe, he faid, that he did not know that a 
foreigner had a right to be maintained in any place to 
which he came, but that they might let him ſtarve, 87% 
C. V. 1. 97. | 

But there is another thing to be . It appears, 
in that caſe, that there was a terminus a quo, but not a 
terminus ad quem; or in other words, that the man's 
ſituation in the pariſh was not ſuch as the law calls unre- 
moveable, as if he had rented a tenement of 101 a year; 
but that in fact he was removeable, if they had known 
whither to have ſent him. But put the caſe, that he had 
rented a tenement of 101 a year; or, which is the ſame 


thing, that a Scotchman or Iriſhman had rented a tenement 


of 101 a year: The queſtion is, Whether by continuing 


thereupon 40 days unremoveable, he would thereby have 
gained a ſettlement in purſuance of this ſtatute? If it is 
anſwered in the affirmative, then this will follow; that if 
he comes to reſide upon a tenement under 10] a year, and 
gives notice in wricing, and cauſes the ſame to be publiſh- 
ed as the law requires, and continues 40 days after ſuch 


publication anremoved, he mult by the fame {ſtatute gain a 


ſettlement. And if ſo, a Scotchman or Iriſbman may ſettle 
himſelf and his family in 40 days time, in any pariſh 
whatſoever, where he can procure any little cottage to live 
in, by giving and cauſing to be publiſhed ſuch notice as 
aforeſaid. On the other hand, if we have recourſe to the 
obſervation above mentioned, and ſay, that this ſtatute 
extends only to the poor of England and Males, then this 
will follow; that a Scatchman or Iriſhman can gain no ſettle- 
ment in England by virtue of this ſtatute, and if not by 
this, then not by any other of the ſubſequent ſtatutes con- 
cerning ſettlements, for that they are all relative there- 
unto, and depending thereupon; that is to ſay, in theſe 


circumſtances a Scotchman or Iriſhman can gain no ſettlement 


in England, neither by renting 101 a year, nor by con- 
tinuing 40 days after notice, nor by apprenticeſhip, nor by 
ſervice, nor by paying pariſh rates, nor by ſerving a parith 
office. 
favour of the former opinion. 


i. Of 


The practice ſeems to be univerſally allowed in 
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ii. Of certificates. 


Before we come to treat eſpecially of ſettlements, it will 
be neceflary to ſpeak ſomewhat of certificates, as aftecting 
ſettlements ſeveral ways. | 

By the 13 & 14 C. 2. c. 12, Power is given upon com- 
plaint of the churchwardens or overſeers, within 40 days 
after a perſon is come to ſettle on any tenement under 101 
a year, unto two juſtices (1 Q.) to remove ſuch perſon to 


the place where he was laſt legally ſettled, anleſs he give 


ſufficient ſecurity for diſcharge of the pariſh, to be allowed by the 
ſaid juſtices. 1. 1. ; | | 
And by the 8 @ 9 V. c. Zo. it is enacted as follows: 


Foraſmuch as many poor perſons chargeable to the place 


where they live, merely for want of work, would elſewhere 


maintain themſelves, but not being able to give ſuch ſecurity 


as may be expected, on their coming to ſettle in any other 
place, it is therefore enacted, That if apy perſon who ſhall 
come into any pariſh or place there to reſide, ſhall at the ſame 
time procure, bring, and deliver to the churchwardens or 
everſeers of the pariſh or place where he ſhall come to inhabit, 


er to any of them, a certificate, under the hands and ſeals of 


the churchwardens and over ſcers of any other pariſh, totun- 
ſhip or place, or the major part of them, or of the overſeers 
where there are no churchwardens ; to be atieſted by two or 
more credible witneſſes ; thereby owning and acknowledging 
the perſon mentioned in the ſaid certificate, to be an inhabitant 
legally ſettled in that pariſh, townſhip, or place: Every ſuch 
certificate, having been allowed of and ſubſcribed by two juſtices 
of the place from whence the ceriificate ſhall come, ſhall oblige 
the ſaid pariſh or place, to receive and provide for the perſon 
mentioned in the ſaid certificate, together with his family, as 


inhabitants of that pariſh, whenever they ſhall happen to be- 


come chargeable to, or be forced to aft relief of the pariſh, 
townſhip, or place, to which ſuch certificate was given : And 
then and not before, it ſhall be lawful for ſuch perſon, and his 
children, tho“ born in that pariſh, not having otherwiſe acquired 
a legal ſettlement there, to be removed, conveyed, and ſettled in 
the pariſh or place, from whence ſuch certificate was brought, 
. ö | 
By the 9 £9 10 V. c. 11. No perſon who ſhall come into any 
pariſh by ſuch certificate, ſhall be adjudged by any act whatſoever 
to have procured a legal ſettlement in ſuch pariſa, unleſs he ſpall 
| ' really 
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really and bona fide take a leaſe of a tenement of the yearly value 


ef 10 1, or ſhall execute ſome annual office in ſuch pariſh, being 


legally placed in ſuch office. | 3 
By the 12 An. ſt. 1. c. 18. / 2. F any perſon ſhall he an 


apprentice bound ly indenture, or be a hired fervant, to any 


perſon who came into or ſhall refide in any pariſh, townſhip, or 
Place, by means or licence of ſuch certificate, and not afterwards 
having gained a legal ſettlement there ; ſuch apprentice or ſervant 
ſhall nat be adjudged thereby to have any ſettlement in ſuch pariſh, 
townſhip, or place; but fhall have their ſettlements in ſuch 
Place as if they had not been apprentices or ſervants as afore- 
aid. Eh 
6 And by the 3G. 2. c. 29. The witneſſes who atteſt the 
execution of the certificate by the churchwardens and overſecrs, 
or one of the faid witneſſes, ſhall make oath before the juſlices 
20% are to allow the ſame, that ſuch witneſs or witneſſes, did 
fee the churchwardens and overſeers of the poor, wh:/e names 


and ſeals are thereunta ſubſcribed and ſet, ſeverally fign and 


feal the ſaid certificate; and that the names of ſuch witneſſes, 


. atteſting the ſaid certificate, are 7 their own proper hand writ- 
ifo 


ing: Which ſaid juſtices ſhall alſo certify, that ſuch oath was 
made before them. And every ſuch certificate ſo allowed, and 


_ eath of the execution thereof ſo certified by the ſaid juſtices, ſhall 


be taken, deemed, and allowed, in all courts whatſoever, as duly | 


and fully proved, and ſhall be taken and received as evidence, 
without other proof thereof, ſ. 8. 


The form of which certificate may be this: 


. 0 P ; 
To the churchwardens and overſeers of the por of the pariſh of 


Penrith in the county of Cumberland. 


E the churchwardens and overſeers of the poor of the 


pariſh of Orton in the county of Weſtmorland, do 
hereby certify, own and acknewledge, that A. L. yeoman, is an 


inbabitant legally ſettled in our pariſh of Orton aforeſaid. In 


witneſs whereof we have hereunto ſet our hands and ſeals, the 


day of — in the year of our Lord 
— 2 | 2 : = church car di 
B. W. | E. E. q Overſeers of the 


G. H. Poor. 


IW: J. P. and K. P. eſquires, two of his majgſty's jufiices of 
the peace in and for the ſaid county of Weſtmorland, do rage! 
2 ; : '- | 0 
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the above written certificate. And we do alſo certify, that 


A. W. one of the witneſſes who atteſled the ſame, hath thiz 


day made oath before us the ſaid juſtices, that he the ſaid A. W. 
did fee the churthwardens and overſeers of the poor of the 
pariſh of Orton aforeſaid, whoſe names and ſeals are thert- 
unto ſubſeribed and you e, fign and ſeal the ſame; and 
that the names of A. W. and B. W. who are the witneſſes 
atte/ting the ſaid tertificatt, are reſpeively of their own 
proper hand writing. Given under our hands this d 


—ͤ — — 


Certain general rules concerning certificates, 


1. A pariſh cannot be compelled to grant a certifi- 
Cate: f 


In the cafe of X. and St. Ives, H. 3 G. 2. A nandamui 


was moved for, to compel the churchwardens and over- 


ſeers to ſign a certificate ; but the court rejected the mo- 


tion as a very ſtrange attempt. Sz. C. V. 2. 128. 


2. A miſdirection of the certificate will not vitiate it. 


The ſtatute doth not require any particular diteRion z 
and therefore it is equally effectual; whether addreſſed to 
any particular place, or addrefled in general terms, or not 
addretfed at all; provided it contains an acknowledgment 
of the ſettlement of the perſons certified for. As in the 
caſe of St. Nizhelas in Harwich and Woolverſlone, H. 15 


6. 2. The pauper eame into the pariſh of St. Nicholas in 


Harwich, with a certificate from J/oolverſtone, addreſſed 
to the pariſh of Harwich near Dover court. The ſeſſions 
were of opinion, as there was a miſtake in the name of the 


pariſh in the addrefs of the certificate, that J/oolver/tone 
could not be obliged to revive the pauper. But upon 


debate in the court of king's bench, it was ruled they 
were: For it is not to be conſidered as a certificate to any 


1 patiſh, but as a general acknowledgement of : 


is being a patiſhioner of gy nga and is concluſive 
K. them for all the world. Str. 1163. Burrows Settl; 

af. 151. [But whether the pariſh of gt. Nicholas might 
have been obliged to receive that certificate, directed not 


to —5 but to another place, is a queſtion not deter- 
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juſtices. 


3. A certificate is not binding unleſs ſigned by the 


H. 8 E. 3. MWooton St. Laurence and Micheldever, 
The pariſh officers of St, Laurence gave to Thomas Pryor 
the pauper, a common printed form of a certificate, ac» 
knowleging him to be ſettled in the ſaid, pariſh of St, 
Laurence. It was ſigned and ſealed by the periſh officers, 
and atteſted by two witneſſes. But the blanks for the 


allowance of juſtices were not filled up, and no name of 


any juſtice ſigned thereto, On his return to the pariſh 
granting the certificate, they relieved him until the time 
of this removal. It was urged, that this certificate, not 
being ſigned by the juſtices, was not binding. On the 
contrary, it was urged, that it was a full acknowledg- 
ment that the pauper was their pariſhioner; and the 
pariſh of St. Laurence having all along ſubmitted to it, 
they are concluded from diſputing it. And the pariſh 
ought to be bound by the act of their overſeers, who are 
of their own chuſing. Many acts or even omiſſions of 
the pariſh officers may bind their pariſh. But here is a 
ſolemn acknowledgement under their hands and ſeals, that 
the pauper was ſettled in St. Laurence. But by lord 
Mansfield and the court: A certificate cannot conclude 
the pariſh, unleſs properly ſigned. The certificate act 
ſpecifies certain checks and guards upon certificates, 
'T he juſtices are not obliged minitteriaily to allow and 
ſign a certificate, They have a diſcretion to allow it, 
or not to allow it, if it be liable to objection. The act 
requires a concluſive certificate to be under the checks and 
guards therein particularized, This certificate wants them, 
Therefore it is no certificate within the act. And if it is 


not a certificate within the act, it cannot conclude the 


pariſh, Burrow's Settl, Caſ. 581. | 4 


4. A certiſicate extends to children born after the 


granting thereof, 


In the caſe of Sherborne and Thornford, E. 15 G. 2. 


- Humprey Eyres, father of George Eyres, the pauper, came 
by certificate from 7hornford.into the pariſh of Sherborne, 
| with 
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with his wife and _ ; by which certificate, the ſaid 


Humphrey and his wife and family were owned to be legal 
inhabitants of Thornford. In about two years afterwards, 
his wife died, and ſhortly after he married a ſecond wife, 


by which ſecond wife he had the pauper George Eyres. 


Which ſaid George, when he was about 16 years of age, 
was hired for a year and ſerved that year in the ſaid pariſh 
of Sherborne. The principal queſtion was, Whether the 
ſon of a certificate perſon, born after the certificate, can 
ain a ſettlement otherwiſe than a certificate perſon 
himſelf can. And by the court, The 8 & 9 V. c. 30, 


extends not only to the certificate man himſelf, but like- 


wiſe to all his family and all his children, whether born 
before or after the certificate. And theg& 10 AM. c. 11. 
declares what ſhall gain them a ſettlement in that pariſh to 


which they come by certificate, and reſtrains it to two 


methods only, which it ſpecihes ; and ſervice is neither of 
theſe two methods to which it is reſtrained. Burrow's Settl, 


Caf. 182. 


So in the caſe of Bray and Sen ee H. T0 6:4 
The father of the pauper James Gould came by certificate 


from Shotteſbrooke to Bray; after which, the {aid pauper was 
born, and at the age of 20 years was hired for a year 
and ſerved the ſame in Bray. It was objected, that the 
ſon being born after his father came from Shotte/brooke to 
Bray, cannot be conſidered within the words of the act as 


coming into the pariſh by certificate, and being 20 years of 


age he ought not to be conſidered as part of his father's 
family and dependent upon his ſettlement. But by the 


court, the caſe of Sherborne and Thornford is in point, and 


was ſettled upon good reaſon ;. becauſe as the fon has the 


advantage of the certificate, and cannot be removed until 
actually chargeable, ſo he ought on the other hand to be 


bound by the terms of it. Bur. Settl. Caf. 259. 

And the like was adjudged in the cafe of Buckingham 
and Maid's Moreton, H. 25 G. 2. As a point clearly de- 
termined and ſettled. Bur. Settl. Caf. 314. 


5. A certificate 1 is concluſive againſt the pariſh cer- 
tifying. 


M. ꝙ An. Honyton and St. Mary Are. The queſtion 
was, whether the pariſh granting the certificate was 
bound thereby as to the pariſh only to which the certi- 
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fleate was granted, or concluded as to all pariſhes what-_ 


ſoever ? Parker Ch. J. delivered the opinion of the court: 
Before the ſtatute, a certificate was only an evidence of 
a private undertaking between the parties, in the nature 
of a contract; but now it is a ſolemn acknowledgment, 
like the conuſance of a fine; and thereby the party is 
ewned to be legally ſettled there: and as all other pariſhes 
on this certificate are bound to receive him, ſo the pariſh 
that certifes is concluded as to all other pariſhes. 2 Salk, 
535. Foley. 177. 

T. 5 G. New Windſor and White Waltham. The pau. 
per being ſettled in White Maltbam, where he had lived 
far two years with a woman who was reputed his wite, 
went with a certificate from J/hite Paltham owning them 


as buſband and wife into the pariſh of New Windſor, 


where they had fix children. The man dies, and the wo- 
man ſwearing they had never been married, the juſtices 
adjudge the children to be baſtards, and ſettled in New 
Vindſor where they were born. But by the court, the 
certificate is concluſive to the pariſh of Z/hite Waltham, 
and they are not to be admitted to diſpufe the validity of 
the marriage, and therefore the fix children, being actu- 
ally chargeable to New Windſor, muſt be ſent to Yhite 
Waltham. Str. 1866 125 | 

T. 19 C. 2. Headcorn and Maidſtone. The pariſh of 
Maid/jlone gave a certificate to Headcorn, acknowledging 
Richard Burden, and Mary his wife, and their four chil- 
dren, to be legally ſettled at Maidſſone. Afterwards it 
appeared, that Mary was not his lawful wife, but that 
he had a former wife then living. Upon which, Maid- 
tene acknowledged the ſettlement of the real and true 
wife, but not of the ſaid Mary and her children; and 
pleaded that it would be hard that they ſhould be forced 
to take two wives, and different children, But, by the 
court, The pariſh that certifies muſt take care for whom 
they certify; and the certificate is concluſive, The pa- 
riſh of Maidſtone have by this certificate expreſly ac- 
knowledged the faid Mary to be their legal inhabitant ; 


and the pariſh of Headcorn were thereupon bound to re- 


ceive her. Therefore when ſhe becomes chargeable, the 
pariſh of Maidſtone are obliged to provide for her and her 
children by Burden, Maidſtone ſay they were deceived: 
But it was their own fault or folly if they were fo ; and 
they deceived Headcorn Therefore they ought to ſuffer, 


and not Headcorn. Seff. C. V. 2. 200. Str. 1233. Bur- 
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6. A certificate is not binding againſt a ſubſequent 
: ſettlement. ; - 


In the cafe of Harriſon and Lewis. A certificate pro- 
miſing to receive the perſons whenever they become 
chargeable, is not concluſive againſt a ſettlement obtained 
afterwards; for tho" it be according to the agreement 


between the pariſhes, yet a private agreement in this 
reſpect ſhall not alter the law, 3 Salk, 253. 


7. A certificate is not reſtrictive from gaining. a 


ſettlement in a third pariſh. 


M. 14 G. 2. Petham and Dymchurch. The pauper was 
bound apprentice to a certificate man in Tenterden, and 
after living with him there two years, was by him affign- 
ed over to a pariſhioner of Lidd, with whom he inhabited 
and ſerved for the remainder of the ſeven years. And 
the court were all of opinion, that ſuch aſſignment being 
good as to the purpoſe of a ſettlement, the apprentice 


gained a ſettlement in Zedd the uncertificated pariſh. 


Str. 1147. 


6. 2. it was obſerved by Mr. juſtice Deniſon (to which all 


the court agreed) that a certificate provides for the fegurity 
of that pariſh only into which the certificate perſons 
came to reſide by virtue of ſuch certificate; but doth not 
exclude a certificate perſon from gaining a ſettlement in 
another pariſh, in the ſame manner as any other perſon 
may do, Burrow's Settl. Caſ. 186. | | 

H. 21 CG. 2, Silton and Hincanton, The father and 
mother of John Milbourn the pauper came from Siltox 
with a certificate to Vincanton. The ſaid pauper was 
afterwards born in J/incanton, and at 12 years of age 
was bound out by the pariſh of Silton apprentice to a 


taylor at Horſington for 8 years, and ſerved him there, 


The queſtion was, whether the ſon of a certificate per- 
ſon, born in the pariſh to which his father came by cer- 


tificate, and bound apprentice and ſerving an apprentice- 
ſhip to a maſter in a third pariſh, gains a ſettlement in 


che third pariſh by ſuch apprenticeſhip ? By the court, 
The pauper in this caſe was a perſon at large, as to every 
5 3 other 


In the aforeſaid caſe of Sherborne and Thornford, 3: xx 
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other pariſh except Vincanton to whom the certificate was 
delivered; and therefore he gained a ſettlement at Horſing- 
ton. Burrow's Settl. Caſes 269. 5 
T. 28 G. 2. High and low Biſbopſide and Dacre cum 
Buerley, TFonathan Joy, a taylor, being ſettled in Men- 
with cum Darley, came from thence with a certificate to 


the townſhip of High and law Biſhopſide, where he refid- 


ed for ſome years. Afterwards he purchaſed a freehold 
houſe, for the ſum of 101, in the townſhip of Dacre cum 
Buerley : Whereupon he left Biſbopſide, and went to inha- 
bit in Dacre cum Buerley, to which place he carried his 


certificate, and delivered it to the proper officer there. 


During his reſidence at Dacre dun Buerley, John Thackrey 
the pauper was bound tohim as an apprentice by indenture 
for 7 years; and ſerved his apprenticethip accordingly 
with his ſaid maſter, who all the time inhabited in his 
ſaid houſe in the townſhip of Dacre cum Buerley, The 
queſtion was, whether he gained a ſettlement in Dacre 
by ſuch apprenticeſhip. It was argued on the one fide 
that he could not; for his maſter himſelf in that caſe 
reſided under the certificate which he brought with him 
when he came from Bi4op/ide, and conſequently the ap- 
prentice could not gain a ſettlement with him at Dacre, 
Unto which it was anſwered, that the maſter did not re- 
ſide as a certificate perſon at Dacre, becauſe living upon 
his own eſtate there he needed not to have delivered any 
certificate, and the certificate which he did deliver could 
have no effect at Dacre, as it had before been delivered 


to Biſbopſide, which they ought to have kept for their 


own protection; and if a certificate had been neceſſary, 
he ought to have produced another certificate. And of 
this opinion was the court, and held that the apprentice 
gained a ſettlement at Dacre. Burrow's Settl. Caſ. 381. 

T. 28 E. 2. Horſley and Hollingſclough. Horſley gave a 


certificate to Abraham Cope and his family, who went 


with it to Follingſclougb, where his ſon the pauper was 


born, The pauper at 12 years of age went to Peck, and 


was hired and ſerved for a year there ; and then returned 


to Hollingſclougb. The queſtion upon this caſe was, 
whether the ſon of a certificate perſon, born in the pa- 
riſh to which his parent came by certificate, could gain 
a ſettlement in a third pariſh by a hiring and ſervice for a 

fear that this gained a ſet- 
tlement in the third pariſh; and that the caſe of Sillon 
and Wincanton was in point, only with this immaterial 


difference, that there the ſon's ſettlement was gained by 
| appren⸗ 


. 8 a. — 


2 


* 
y 
q 
| 


m,n | my 


AE. PER aan odd GD + HS 2. SHES 


| Poop. (Certificate.) 


apprenticeſhip, and here by a hiring and ſervice. Bur- 
greg Settl. C4. 38 5. NY S 3 
E. 29 G. 2. St. Peter's in Nottingham and Wilford. The 
parith of Beſton gave a certificate with one Trentham, to 
$:. Peter's. The certificate man took the pauper John 
friglt to be his apprentice, and the pauper ſerved him 


8 


ſome onſiderable time in St. Peter's. Afterwards, Trent- 
bam the maſter removed to St. Mary's, where the ap- 


prentic ſzrved him about a year. The two juſtices and 
the ſeſſions were of opinion, that the certificate extended 
to St. Mary's, though only directed to St. Peter's; and 
conſequently, that the apprentice gained no ſettlement 
in St. Mary's. It was moved to quaſh the orders of the 
juſtices, becauſe their opinion was contrary to the de- 
termination in the caſe of High and low Biſbopſide, viz. 


that a certificate extends to no other pariſh, but that 


only to which it is given: And an apprentice gains his 
ſettlement by the laſt 40 day's ſervice; which, in the 
preſent caſe, was at St. Mary's, to which pariſh the ma- 
ſter was not certificated. And the counſel on the other 
ſide gave it up, as being exactly the ſame point with the 
_ caſe of High and laid Biſbopſide. Burrow's Settl. 

al. 391. | | "WH 

> of = & 21 E. 2. Great Torrington and Bideford. By 
a certificate from Lancraſs, Mary Bray came to Bidefbrd, 
and inhabited there fome years. Then ſhe was bound 
apprentice by the officers of the pariſh of Lancraſs, and 
lived under the indentufe, at Great Torrington, for ſeve- 
ral years. After the expiration of the apprenticeſhip, 
ſhe hired for a year, and ſerved that year in Brdeferd. 


The queſtion was, whether by this hiring and ſervice ſhe 


gained a ſettlement at Bideford, to which place ſhe had 


come by certificate? And it was adjudged (the point be- 


ing clearly given up, as in the former caſe), that having 


ſerved an apprenticeſhip in a third pariſh, ſhe was be- 


come quite clear of the certificate, and therefore was as 
much at liberty to gain a new ſettlement in Bidefard, 


as any uncertificated perſon could be. Burrows Settl, 


Caſ. 428. | 
And the like was adjudged in the ſame term, in the 
caſe of Keynſham and Hanham. Burrow's Settl. Caf. 


429. 
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8. A certificate is diſcharged by an eſtate of 4 
man's own. | 


Altho' the ſtatute of the 9g & 1e V. ſays, that no per- 
fon who ſhall come into any pariſh by certificate, ſhall be 
adjudged by any act to have gained a ſettlement there, 
unleſs he ſhall really and bona fide take a leaſe of a tene- 
ment of 101 a year, or execute ſome annual office in the 
pariſh; yet it hath always been holden, that a man ma 
not be removed from his own, whether it come to him by 
deſcent, deviſe, or purchaſe; and continuing thereon 40 
days, he ſhall thereby gain a ſettlement, provided that in 
caſe of purchaſe the conſideration bona fide paid amount to 
the ſum of 301; as will appear fully from ſeyeral caſes 
hereafter following, | 


9. A certificate is diſcharged by a removal, 


H. 28 G. 2. Sudbury and Uttoxeter. Thomas Bladon, bes 


ing ſettled at Sudbury, came by certificate with his wife 
and children to Uttoxeter, Thomas died there, and his wife 


and children remaining at Uttoxeter under the certificate, 
became chargeable, and were remeved and ſent back to 
Sudbury. In about a year after, John Bladon, one of the 
ſaid children, was bound apprentice in the pariſh of Ut- 
toxeter, and ſerved out his time there. The queſtion was, 
whether by ſuch apprenticeſhip he gained a ſettlement at 
Uttoxeter. By Ryder Ch. J. and the court; The removal 
in this caſe to Sudbury did reſtore the pauper to a new 
right of gaining a ſettlement; for the certificate is as it- 
were * officio, and is diſcharged by the order of re- 
moval. It can have its effect but once; and after the 
removal back, it is totally at an end; and the certificate 
perſon is reſtored as fully to the capacity of gaining 2 
ſettlement, as if there had been no certificate at all: 
The law is ſo far from looking upon a certificate as con- 
tinuing aſter an order of removal; that the pauper can- 
not return to the place from which he was removed, with; 
out incurring a penalty. And it was adjudzed that the 
E gained a ſettlement at Uttaxeter. Burtow's Settl. 
Caſes 373: 


10. Whether 
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10. Whether a certificate is diſcharged by the 
pauper's deſerting it. 


H. 24 G. 2. Sowerby and Halifax. The pauper's father 
came with a certificate from Halifax to Sowerby, and 
during his reſidence there under that certificate the pauper 
was born. The father died. The widow and the pau- 
per her ſon went back voluntarily to Halifax. After ſome 
time, they went with a new certificate from Halifax to an- 
other place; and having reſided under the new certificate 
for ſome time, they returned again to Halifax. Afﬀter 
which, the pauper was bound apprentice in the pariſh of 
Sowerby to which the firſt certificate was given, and there 
ſerved out his apprenticeſhip. And the ſeſſions being of 
opinion that the. pauper, at the time of his being bound 


apprentice as aforeſaid, was not, nor ought to be con- 


ſidered as a perſon who came into the townſhip of Sowerby 


aforeſaid by certificate, he not having lived or reſided with- 


in the ſaid townſhip during the ſpace of nine years and 
upwards next before the time of his being bound appren- 
tice as aforeſaid, and that therefore he obtained a ſettle- 
ment by his apprenticeſhip in S-werby aforeſaid, did there- 
fore confirm the order of the two juſtices for ſending him 
to Sowerby, It was moved to quaſh theſe orders of the 
juſtices. But it appearing likewiſe upon the ſtate of the 
caſe that the indenture was not ſtamped, the orders were 
quaſhed upon that conſideration, without determining 
how far the deſertion of a certificate ſhall deſtroy the effect 
of it. Burrow's Settl. Caſ. 408. | 

T. 29 & 30G. 2, Taunton St. Mary Magdalen and 


Taunton St. James s. Robert Bagg, the grandfather of 


the pauper, came with a certificate from Taunton St. 
James's to Taunton St. Mary Magadalen's. Afterwards he 
went back into the pariſh of Taunton St. James's, and 
there had Robert his ſon, the father of the preſent pauper. 
And afterwards Robert, the pauper's father married in 
Taunton St. Tames's, and went and lived with his wife 


and family, in a houſe in the ſaid pariſh of Taunton St. 
 Fames's, apart from his father; and had iſſue Robert the 


pauper, born in Taunton St. Fames's. Robert the grand- 
father died in Taunton St. Fames's, Then Robert the father 
died, And Robert the pauper was bound an apprentice 
by the pariſh of Taunton St. James's, into the pariſh of 
Taunton St. Mary Magdalen; and there ſerved his appren- 


| ticeſhip. It was urged, that by virtue of the certificate 
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given with his grandfather to the ſaid pariſh of Taunton 


St. Mary Magdalen, the ſaid apprentice gained no ſettle- 
ment in Taunton St. Mary Magdalen, but continued ſet- 
tled in the pariſh of Taunton St. Fames's, which had given 
the certificate, But the court (without going into the 
queſtion whether the certificate act extends to grand- 
children, or whether the fon of this certificate man was 
emancipated from his father's family or not, as theſe 


points were not necetlary to be diſcuſſed in this caſe) de- 


lJivered their opinion, that the certificate itſelf was of 
no force, at the time of the grandſon's being put ap- 
prentice in Taunton St. ary Alagdalen's, but was then 
totally at an end, For in ſo long a courſe of time, 


which was 54 years after granting the certificate, and af- 


ter ſuch a deſertiop, it was reaſonable to conclude that 


there was an end of it. It was abſolutely waved and 


deſerted. And the father and grandfather of this pauper 
could not have gone to St. Mary /Tagadaln's again with- 
out a new certificate, It is a good deal like the caſe-of 
Uttoxeter, where the certificate was conſidered as fundus 
officio, and as if it had never at all exiſted; being in that 
caſe totally at an end, as being ſatisfied, and having had 
Its full and whole effect, by the removal of the paupers 
(under an order of juſtices indeed) to the pariſh who 
had given that certificate. And in the preſent caſe, the 
certificate being at an end, the apprenticeſhip of Robert 
Bagg the pauper will have juſt the ſame effect, as if no 


ſuch certificate had ever been given at all, or were any 


ingredient in the caſe; that is to ſay, the apprentice is 
ſettled in Taunton St. Mary Magdalen s. Burrow's Settl. 
Caſ. 402, f . N 
But where there is not ſuch length of time, it ſeem- 
eth, that merely going away, and not returning imme 
diately, will not vacate a certificate, As in the caſe of 


Spetland and Caſtleton, H. 5 G. 3. The pauper Fohn 


Hamer was bound apprentice to a certificate man at Ca- . 
fileton, and ſerved his maſter at Ca/tleton for ſome years, 


Then he removed with his maſter to Spetland, where he 
ſerved him 40 days and upwards; and then was married 
to a young woman whoſe parents lived in Ca/tleton; and 
till the expiration of the apprenticeſhip, which was up- 
wards of half a year, the apprentice worked in the day 
time with his maſter in Spot/and, but went and lodged 


with his wife at her parent's houſe at Ca/tlzton, It ſeem- 


ed to be agreed by the court (independently of a certifi- 
Cate) that wherever the ſervant or apprentice lodges, there 
| £70 +> W 
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is his ſettlement. And in this caſe, it was urged, that 
the certificate was out of the queſtion. For by the ap- 
prentice reſiding with his maſter 40 days in Spotland, he 
had gained a ſettlement there; as they did not reſide in 
Spotland under the certificate. Conſequently, he came 
back from Spotland to Ca/ileton free from the certificate, 
juſt as if there had been no certificate at all. And b 
lodging there above 40 days, he gained a ſettlement 
th-rc, ſubſequent to that he had gained in Spatland. On 8 8 
other hand, it was argued, that the certificate, was 
4 lubſiſting, and the maſter's removal to Spotland was 
voluntary, and not under any order of removal. The 
maſter is not ſtated to have gained any ſettlement in 
Spotland. So that he continued a certificate man to Ca- 

 fileton; and the apprentice was part of his family. By 
| the court: The maſter, who was a certificate man at 
n Caſtleton, gained no new ſettlement in Spet/and ; and the 
pauper ftill remained an apprentice to this certificate 
man. The maſter may ſtill go back to Ca/tleton, the 
pariſh to which he was certificated. Indeed, it hath 
been determined, that if a certificate perſon goes to an- 
other pariſh, and becomes chargeable to it, and is by an 
order of juſtices removed from thence to the pariſh 
which gave the certificate, then the certificate is at an 
end, it is ſatified, it is fundus officio, and it can have its 
effect but once. But here the removal is voluntary, not 
by force. The certificate ſubſiſts. And the apprentice 
remains part of his maſter's family. He was ſo at Spot- 
Jand; and all along continued to be fo. The certificate 
act ſays, that the apprentice ſhall not gain a ſettlement. in 
the pariſh to which his maſter came by certificate. But 
as this apprentice hath gained an intermediate ſettlement, 
he ought to be ſent to that ſettlement which he hath in- 
termediately gained. And the court were unanimous, 
that his ſettlement was at Spotland. Burrow's Settl. Caſ. 


527. 
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#i, Of ſettlement by birib; viz, of boſtards, and others, 


1. Of baſtards. 


Note; It is not in this place queſtioned, who ſhall or 
ſhall not be deemed a baſtard, but che ſettlement only is 
conſidered of ſuch as are firſt tuppoicd to be baſtards: 
other matters relating. to them, as concerning their filia- 

| tions 
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How far baſtards 
are to be ſettled 
where born. 


Baftard born in a 
place by cpllu- 
on. 


Pooꝛ. (Settlement by birth.) 


tion, and maintenance, and the like, are treated of under 

the title Baſtards. © 1 
A haftard child is prima facie ſettled where born : And this 

was the ancient genuine ſettlement ; and a perſon could 


have no other, until he had reſided for a certain time, as 


1s aforeſaid. | 


But this rule admits of divers exceptions ; which are as 


follows : 

(1) If a woman comes into a place by privity and col- 
lufion of the officers where ſhe belongs, and is there deli- 
vered of a baftard ; ſuch baſtard gains no ſettlement, not- 


withſtanding its birth. Caſes of S. 66. 


Baſtard born af- 


ter the order of 


removal is made 
outs 


Baſtard barn in 


removing. 


Baſtard born af - 
ter the removal, A. 


and before the 
abpeal. 


And in the caſe of Malers and Child, H. 10 V. It was 


ruled, that if a woman big with child of a baſtard, and 
ſettled in one parifh, is perſuaded to go into another, and 
there be delivered; this fraud will make the pariſh char 


ge- 


able where the mother was ſettled, though the child was 


not born there : But if a woman, with child of a baſtard, 
come accidentally into one pariſh,and is perſuaded by ſome 
of the pariſhioners to go into another pariſh, which ſhe 
doth, and there is delivered, this ſhall not charge that pa- 
riſh which perſuaded her. 3 Sal-. 66. | 

(2) Alſo, if a baſtard is born under an order of remo- 
val, and before the mother can be ſent to her place of ſet- 
tlement, being hindred by water or otherwiſe ; ſuch ba- 


ſtard ſhall not be ſettled where fo born, but at the mother's 


ſettlement. M. 10 An. {chleford and Great Milton. Sefſ. 
C. V. 1. 33. Caſes of S. 66. 

(3) So alfo, If the officers are carrying a woman by 
virtue of an order of removal, and ſhe be delivered on 
the road in tranſitu; the baftard ſhall go with the mo- 
ther where ſhe 1s going, by virtue of the order, notwith- 


ſtanding the birth, E. 10 An. Jane Gray's caſe, Co. 


of S. 66. 


(4) Again, In the cafe of Much-Maltbam and Peram, 


. 8 W. A woman big with a baſtard child was removed 
by order of two juſtices from Much-Maltbam to Peram. 
Before the next ſeſſions, ſhe was delivered at Peram of 2 
baſtard child. At the ſeſſions, Peram appealed, and the 
juſtices adjudged the woman to be laſt ſettled at Much- 
Haltham, and ordered her to be ſent back thither. After 
which, an order was made, to ſettle the child at Peram; 


which it was moved to quaſh, becauſe though regularly 


baſtards muſt be maintained where born, yet in this caſe, 
where there ſeems to be a contrivance it ſhall not be fo. 
| The 
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er The court ſeemed to agree to this, and a rule was made to 
| ſhew cauſe, but none was ſhewed. 2 Salk. 474. | 
is And further, In the caſe of Meſibury and Cofton, H. 
Id 2 An. A woman big with child was removed by order of 
48 the juſtices from IVeſtbury to Coflon : And, pending the ; 
| order, before the next quarter ſeſſions, ſhe was delivered of 
as a baſtard child. Ce/ton appealed, and thereupon the order 
of the two juſtices was reverſed ; but the child was ſent 
1 back to Coſton as the place of his birth. But by the court; 
i- The birth at Ceſton, did not ſettle the child there, becauſe it 
t- was under an illegal order procured by Meſtbury, which or- 
der being reverſed, the matter is no more than this, that 
18 they unjuſtly procured the woman to go thither. And 
d Holt Ch. J. ſaid, Though here be no fraud in this caſe, yet 
d here is a wrongful removal, and the reverſal makes all void 
= ab initio : Fraud, or not fraud, is not material in this caſe 
5 but the ſettlement of the chiid depends upon the removal, 
5 for if chat was wrong, they ſhall not eaſe themſelves by 
it. 1 Salk. 121. 2 Salt, 532. | 
e (5) So alſo, By the ſtatute of the 17 G. 2. c. 5. Where Baftards born in 
* any woman, wandring and begging, ſhall be delivered of a ſtate of va- 
a child, in any pariſh or place, to which ſhe doth not be- bY: 
= long, and thereby becometh chargeable to the ſame ; the 
- churchwardens or oyer{eers may detain her, till they can 
— ſafely convey her to a juſtice of the peace. And if ſuch 
6 woman ſhall be detained and conveyed to a juſtice as 
4 aforeſaid, the child of which ſhe is delivered, if a baſtard, 
ſhall not be ſettled in the place where ſo born, nor be 
y ſent thither by a vagrant paſs ; but the ſettlement of ö 
n ſuch woman ſhall be deemed the ſettlement of ſuch child. | 
(6) A child born in the houſe of correction, ſhall be Baſtard born in ; 
A | ſent to the place of its mother's ſettlement. 2 Bulſtr. priſon. | 
| 358. 0 Ea 
& : And in the caſe of Z//ing and the county gaol of Here- 
d foraſhire, H. 2 GC. A baſtard was born in the county 
. gaol: Reſolved, that the ſettlement was with the mother. 


2 Sf. C. V. 1. 94. | | | q 
e (7) A baſtard born in a lying-in hoſpital ſhall follow Ba#ard born in { 
5 the mother's ſettlement. 13G. 3. c. 82. [But as it 3 _ | 
r may happen that the mother's ſetdement is not known, RY | 
; and there may be difficulties upon the pariſh where ſueh 
y hoſpital is ſituate, in removals and appeals concernin 

s ſuch ſettlement, it is enacted, that no ſuch hoſpital ſhall 
. be eſtabliſhed without licence from the juſtices in feſſions.] 


y . (8) 7. 1 
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| Baſtard born un- (8) T. 5 G. New WWindfor and White Waltham. The 
& a certificate. pariſh of //bite Malibam gave a certificate to a man and a 


woman ſuppoſed to be his wife, with which they went 
into the pariſh of New Windſor, and had there ſix chil. 
dren. Afﬀterwards, the woman ſwearing they were ne- 
ver married, the queſtion was, whether (upon that ſup- 
poſition) the children, as baſtards, ſhould be ſettled in 
the pariſh where they were born, or in the pariſh which 
gave the certificate with their father and mother? And 
by the court, There is no doubt but the baſtard of a certi- 


ficate perſon is ſettled in the place of his birth, for he is 


not ſuch an iſſue as will follow the ſettlement of his father 
or mother, neither is ſuch baſtard his or her child within 


the intention of the ſtatute, ſo as to be ſent back with the 


parent. Str. 186. 

But in this caſe the point turned chiefly upon the cer- 
tificate's being concluſive (for as the pariſh had given a cer- 
tificate with the man and woman, as huſband and wife, 


the court held that they were not afterwards to be ad- 
mitted to diſpute the validity of ſuch marriage, but ad- 


judged the children to be ſettled in the pariſh granting 
the certificate); Therefore in the caſe of Helton and 


Tialinch, T. 15 G. 2. the matter came under debate 


again; which was thus: A ſingle woman went into the 
pariſh of Lidlinch, with a certifieate from Helton; lived 
there a year, and then had a baſtard child. The ſole 
queſtion was, Whether the child ſhould be ſettled in the 
pariſh where born, or in the pariſh giving the certificate ? 
By the court : The certificate muſt be taken to be good, 
and all fraud to be laid out of this caſe, it being a year 
that ſhe dwelt in the pariſh, before ſhe was delivered of 


the child; and wherever this court, in determining a 


ſettlement, adjudges upon the point of fraud, that fraud 
muſt be expretsly ſtated ; for as fraud is odious, it is ne- 
ver to be preſumed. The caſes hitherto adjudged as to 
this point, have either depended on point of fraud, or an 


illegal removal. So where the child is born in a gaol, 
he ſhall be ſettled in the pariſh where his mother is; for 


ſhe ſhall be conſtrued to be in cuſtody of the law, and in 
all other reſpects a pariſhioner. But the preſent caſe 


ſtands entirely on the 8 C V. which for the encourage- 


ment of labour and induſtry, gave power of removing 
perſons by certificate, which certificate obliges the parith 
to whom given to receive and continue them in that pa- 
riſh, till they become actually chargeable, and then ſuch 
perſon is to be removed, together with his or her * 
. an 
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and in another place, with his or her children, to the 


place from whence the certificate was brought. The 
queſtion then is, Whether the baſtard is included under 
the words family or children? And we take it he is not: 
for the law takes no notice of baſtard children, they are 
filit nullius, filii populi, and are prima facie ſettled where 
born. Nel}. Baſt. Szfje C. V. 2. 170. Str. 1168. Bur- 
roto's Settl. Caſ. 187. 33 | 

T. 19 & 20 G. 2. Wyke and Hipperholm cum Brighouſe. 
Two juſtices made an order for the removal of Jobn 
Catton. otherwiſe Speight, being a baſtard, from He to 
Hipperbolm the place of his birth. Upon appeal, the ſeſ- 
ſions quaſhed that order. The caſe was: Sarah Cation, 
mother of the pauper, came on the 25th of March by 
certificate from Shelfe to Hipperhilm, being then preg- 
nant with a baſtard child, namely, the ſaid Fohn Catton 
otherwiſe Speight the pauper; and was afterwards, in 
April following, delivered of him at Hipperbolm. The 
ſeſſions, being of opinion that the ſaid hn Catton the 
pauper by reaſon of the ſaid certificate, did not gain a 
ſettlement in Hipperholm where he was born a baſtard as 
aforeſaid, diſcharged the original order. The certificate 
itſelf was returned by the certiorari, which undertook 
that Shelfe ſhould provide for her and her child, when- 
ever they ſhould become chargeable. It was moved to 
quaſh this order of ſeſſions, upon this objection, that 


the juſtices at the ſeſſions -had miſtaken the law; in ſup- 


port whereof was cited the caſe of Helten and Lidlinch. 
On a rule to ſhew cauſe, the counſel on the other ſide 
inſiſted, that Shelfe was the laſt legal place of ſettlement 
of the pauper. And they argued that this caſe is clear] 

diſtinguiſhable from that of Helton and Lialinch. For 


here the woman is ſtated to be then pregnant with a baſtard 
child, and the certificate expreſsly undertakes to provide 


for her and her child fo that Shelfe plainly had this very 
child in contemplation, no other child being named 


or hinted at. Unto which it was anſwered, That by the 


expreſs reſolution in the caſe of Lidlinch, a baſtard of a 
certificate woman is ſettled where born; and fraud ſhall 
never be preſumed, where it is not ſtated. The queſtion 
therefore is, Whether the unborn baſtard. is to be conſi- 
der as certificated. *Tis true, a certificate is conclu- 
five againſt the pariſh who gives it : But that is only in 
ſuch points as are included in the certificate. This cer- 
tificate, undertaking to provide for her and her child, 
muſt mean a child in being. If ſhe had no other child, 
LET : 1 5 1 they 
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the certificate, together with his or her family; and a baſ- 
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they ſhould have ſtated the matter ſpecially.—— Lord 


chief juſtice Lee and Mr. juſtice Wright agreed, that they 
muſt take the child referred to by the certificate to be a 
legitimate child then in being. And Mr. juſtice Fefter 
obſerved (to which obſervation the other two Juſtices 
agreed), that it did not at all appear, that the pariſh 
who gave the certificate #zzew that the woman was then 
with child. And he added, that there were many inſtan« 
ces where women were near their time, without being 
known to be ſo. The counſel for Hipperholm propoſed, 
that it ſhould go back to the ſeſſions to be more fully 
ſtated. But their opponents ſaid, and the court agreed, 
that could not be done without conſent... And the coun- 
ſel for JY5ke refuſing to conſent, the court were of opi- 
nion that the rule muſt be made abſolute. And the or- 
der of ſeſſions was quaſhed, and the original order af- 
firmed, adjudging the ſettlement to be at Hipperbolm 
where the pauper was born. Bur. Settl. Caſ. 264. 

AT. 10 G. 3. Ipfley and Studley. Anne Cauſier came 
into the pariſh of Ipſley, with a certificate from Studley in 


the words following: To the churchwardens and over- 
s ſeers of the poor of the pariſh of Ipſey; We the church- 


<< wardens and overſeers of the poor of the pariſh of Studley 
<< do hereby certify, own, and acknowledge Anne Caufer 


é ſpinſter, and the child or children that ſhe now goeth 


<< with, to be our inhabitants legally ſettled with us in 
<< our ſaid pariſh of Studley : And if at any time here- 
after the ſaid Anne Cauſier, or her child or children 
„ which ſhe now goeth with, ſhall become chargeable to - 
4 and aſk relief of your ſaid pariſh of [pfley, we the ſaid 
„ churchwardens and overſeers of the poor-of our ſaid 
«© pariſh of Studley do hereby promiſe for ourſelves and 
% ſucceſſors, that we will, when requeſted by any of 
« you, receive, relieve, and provide for them, as our in- 


„ habitants, according as the law in that caſe requires.” 


The child was born at Ipſſey, within about a month after 
the came to reſide there under the certificate, It was 
argued, that the certificate in this caſe could not operate 
as to the unborn. child, but that the ctffld was notwith- - 
ſtanding ſettled in the place where it was born: That this 
is not a certificate within the act of B& 9 W. c. 30. The 


undertaking relates to a non- entity, an embrio. An un- 


born child cannot be perſonally certificated. It is no 
part of the parent's family. And the act obliges only the 
certifying pariſn to provide for the pauper mentioned in 


tard, 
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| tard; in the ſenſe of the act, is part of no perſon's family. 


——— But the court were clearly of opinion, that the pariſh 
of Studley was bound by this certificate, which takes 
notice of the woman's being then unmarried and with 
child; and acknowledges the child the then went with to 
be legally ſettled with them in their pariſh, And lord 
Mansfield obſerved, that the woman was very big with 


child ; and was underſtood by both pariſhes to be ſo. 
And Studley expreſsly promiſed to provide for the infant 


ſhe then went with. Therefore they ought to be bound 
by their certificate. An infant in ventre ſa mere may be, 
toa variety of purpoſes, conſidered as born. Bur, Settl. 


Caf. 650. 


(9) Hitherto concerning the ſettlement of a baſtard en de 0 


child: But notwithſtanding the child's ſettlement, yet ne- removed whilſt a 


vertheleſs if the mother and the child have different ſettle- nurſe child. 
ments, it ſeemeth that the baſtard child, even as all other 
children, ſhall go with the mother for nurture until the age 
of ſeven years, as a neceſſary appendage of the mother, 
and inſeparable from her. As in the caſe of Seth and 
Walford, M. 3G. 2. The order was, to remove a woman 


to her ſettlement ; and her baſtard child, of two years of 
age to another pariſh at a diſtance from the mother, be- 


ing the place of its birth. It was objected, that the 
child being a nurſe child, they cannot ſeparate it from 
the mother, by reaſon of the care neceſſary to nurture ſo 
very young a child; which none can be ſuppoſed ſo fit 
to adminiſter as the mathe of it; and therefore it ſhould 
have been ſent with her to the place of her ſettlement. 


And it gots quaſhed by the court for that reaſon. S. 


C. V. 2. 
But ltho' the child may not be ſeparated from the mo- 
ther, yet if ſhe voluntarily deſert it, it ſeemeth that the 


cauſe of nurture then ceaſeth, and that then it may be 
ſeut to its place of ſettlement. 


Whilſt the child continues with its 8 4 * nurls 
child, and during that time not removeable to its place of 
ſettlement, yet the pariſh where the child's proper ſettle- 
ment is ſhall maintain ſuch child in that other pariſh. As 
in the caſe of Darlington and Hemlington, H. 17 G. 3. 
Eleanor Guy went with a certificate from the townſhip of 
Hemlington in the North Riding of the county of York, 
to the townſhip of Darlington in the county of Diurhawn, 
and during her reſidence at Darlington bore two baitard 
children there, Afterwards becoming chargeable, two 


| Juſtices removed the ſaid Eleanor Gay from the ſaid town- 
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ſhip of Darlington to the ſaid townſhip of Hemlington which 
gave the certificate; but ſaid nothing in their order of 
removal concerning the two baſtard children, one of waom 
was then four years of age, and the other two years, 
The mother took them with her to Hemlington. Where— 
upon Hemlington applied to ſome of the juſtices in the 
county of Du: ham, for an order upon the townſhiny of 


Darlington to maintain the ſaid two baſtard children then 


reſiding at Hemlington with their mother as nurſe children. 
And after ſummoning the overſeers of Darlington to thew 
cauſe, two juſtices of the county' of Durham made an or- 
der upon the overſeers of Darlington to pay to the overicers 
of Hemlington two ſhillings weekly for the maintenance of 
the faid two baſtard children whihſt nurſe children with 
their mother at Hemlingtou. The overfeers of Darlington 
appealed againſt this order of maintenance; but offered 
to receive and provide for the children in the townſhip 
of Darlingtan. The ſingle queſtion before the ſeſſions 
was, Whether the townſhip of Darlington was or was 
© not obliged to pay to the townſhip of Hemlington any 
relief for the two baſtard children, whilſt they re- 
mained with their mother as nurſe children at, and 
at the expence of, the {aid townſhip of Hemlington, 
«© ſhe refuling to part with them to the townihip of Dar- 
& lingten 5”. And the ſeſſions, being of opinion that they 
were not obliged, quaſhed the order of maintenance. 
The proceedings being removed into the court of king's 
bench, the court were of opinion that the townſhip of 
Darlingten was obliged to maintain the two children at 
Hemlington, whilſt reſiding there with their mother as 
nurſe children; and therefore quaſhed the order of ſeſ- 
fions, and affirmed the order of the two juſtices, 

(10) E. 8 G. 2. St. Peter's and Old Swinford, Two 
Juſtices remove Jaſeph the fon of Fofeph Haigbingion from 
St. Peter's to Old Swinford, as a battard born there on the 
body of Hannah Affe. On appeal, the ſeſſions quaſh 
the order, and ſtate the caſe ſpecially: That Joſeph 
Haighington, the father, gave evidence in court, that for 
7 years together, he travelled with the ſaid Hannah Ye 
as wandering perſons from place to place, till the death 
of the ſaid Hannah Afte, which was about 15 weeks 
ſince ; and that during all that time they cohabited and 
lay together as man and wife; and it did not appear, 
that the marriage was cver. queſtioned in the liſetime oi 
the ſaid Hannah: That during the time that he and the 
ſaid Hannah did ſo cohabit as man and wife, the was de- 
livercd of three children; that the (aid 7% h, one earns 
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who was the perſon removed by the ſaid order, was born 
in the ſaid pariſh of Old Swinfoerd : That the ſaid Jeſeph 
and the other two children were reputed as his chiliren, 
and baptized as the legitimate children of him and the 
ſaid Hannah: That he and the ſaid Hannah Aſte were 
never married. And it appearing to the ſeſſions, upon 
the evidence of the ſaid 7oſeph Haighington that the ſaid 
Joſeph the infant was born during the time that the ſaid 
F:jeph and Hannah did cohabit and lie together and were 
reputed as huſband and wife, and there being no other 
evidence, they were of opinion that the evidence of the 
ſaid Joſeph Harghington could not ſupport the order, ſo as 
to baitardize the faid Zoſeph the infant removed. And in 
ſupport of the order of ſeſſions it was obſerved, that this 
man could not be a proper witneſs in the caſe; for no 
body can be adjudged a baſtard without the evidence of 
the woman, But by lord Hardwicke Ch. J. There is 
no ground to ſupport the order of ſeſſions. It is an appa- 
rent fact, that this man and this woman were never mar- 
ried, And what is there to make him an incompetent 
witneſs? It was an objection to an order of baſtardy 
two terms ago, K. v. I/illyy, that ic was founded upon 
the evidence of a married woman, which ought not to 
be admitted to diſcharge her huſband. But this man 
7 | _ Coth not ſwear to diſcharge himſelf : For whether he be 
the legitimate, or only the natural father of the child, 
he is equally bound to maintain it. Burrow's Settl. Caf. 
25. 
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In the caſe of Rickmanſworth and St. Giles's; A child How far legti- 
was ordered to be removed from the pariſh of Rickmanſworth gal ee 
to the pariſh of St. Giles's, as being the place of his birth, where born, 
the place of his father's laſt legal ſettlement being not 
known: For where the father's place of laſt legal ſettle- 
ment of a legitimate child is not known, there the child 
may be ſent to the place of its birth, as well as an illegi- 
timate one. Blackerby. 246. 
H. 8 An. Cripplegate and St. Saviour's. A child of three 
years of age was removed from one of theſe pariſhes to 
the other, and 1t appeared in the order, that they removed 
him there, becauſe he was born there, not having any 
other ſettlement, By the court ; The father's ſettlement 
is the ſettlement of the children, when it can be found 
out; otherwiſe the birth of the child prima face is the 
„ | „ | {citle- 
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ſettlement of the child, until there is another ſettlement 
found out. So a baſtard child's ſetilement is its birth, 
becauſe it is fillius nullius; fo if they cannot find out the 
fettlement of a legal father, the birth is a ſettlement of the 
child. If a child be dropt in a pariſh, they may remove 
him to the place of his birth, or where his father's ſettle- 
ment was; and the ſettlement by birth is only guouſgue they 
find the father's ſettlement ; and if they never can find 
that, it is abſolute upon them. Foley. 265. 

But here it is to be obſerved, that in the two caſes 
abovementioned, the point was not in queſtion, whether 
or no if the father had no ſettlement, yet if the mother had 
a ſettlement, ſuch children ſhould allow the mother's ſet- 
tlement, or ſhould be ſent to the place of their birth ? And 
there will appear good opinions in the next courſe of ſettle- 
ments, that if the father hath no ſettlement as being a fo- 
reigner, or if the father's ſettlement is not known, yet if 
the mother hath a ſettlement, the children in ſuch caſe 
Mall not be ſent to the place of their birth, but to-the 
place of their mother's ſettlement : But the rule intended 
to be drawn from theſe caſes, which is ſufficient for this 
Place, and which the caſes will wel] bear, is no more than 
this, that the place of the birth of a ligitimate child is 
the ſettlement of it, until another ſettlement be found 


By the 13 G. 2. c. 29. for confirming and inlarging the 
powers given by charter to the governors and guardians of 
the hoſpital for the maintenance and educatiou of expoſed 
and deſerted young children, it is provided, that no child, 
nurſe, or ſervant, received or employed in ſuch hoſpital, 
Mall by virtue thereof gain any fettlement in the pariſh 
where ſuch hofpital ſhall be fituate ; and conſequently the 


ſettlement of foundlings is not different from that of all 


other perſons: that is, if they are legitimate children, they 
ſhall follow their father's ſettlement, if known; if not, 
then their mother's ſettlement; if neither of theſe is known, 
or if they are baſtards, they ſhall be ſettled where they 
were born; if that cannot be known, which is properly 
the caſe of a forndling, this ſeemeth to fall under the ge- 
neral rule, that every perſon ſhall be maintained and pro- 
vided for in the place where he happens to be, until a ſet- 
tlement can be found ; for in a chriitian civilized country, 
no perſon ought to be ſuffered to periſh merely for want. 
of neceſſaries. Only, in the preſent caſe, the act takes 
ſuch children off the pariſh, and leaves them to the provi- 
fion of the hoſpital. 
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v. Of the ſettlement of children with their parents. 


1. The birth of legitimate children doth not give them Settlement of a 
a ſettlement, except where the ſettlement of their father !<xitimate chyd 
- E with the parents. 
and mother is not known, and then only til] it is known, 

2. Formerly it was held, that a child ſhall continue with At what age a 
its parents as a nurſe child, until it ſhall be 8 years of age, child may gain a 
during which time it ſhall not be deemed capable of gaining Po apy 
a ſertlement in its own rig; but by the latter reſolutions patents. 
it ſeems to be agreed, that a legitimate child ſhall neceſſa- 
rily follow the ſettlement of its parents as a nurſe child or 
as part of the family, only until it ſhall be 7 years of age; 
and that after that age it ſhall not be removed as part of the 
father's family, but with an adjudication of the place of 
its own laſt legal ſettlement, as being deemed capable at 
that age of having gained a ſettlement of its own, But it 
ſeemeth not difficult to determine with exact certainty, at 


diſtinct from the parents ſettlement. For by the 5 El. c. 5. 
J. 12, A child of ſeven years of age may be bound appren- 
tice to a ſhipwright, fiſnerman, owner of a ſhip, or other 
perſon uſing the trade of the ſeas; and Þy the vagrant a& 
of the 17 G. 2, a vagrant's child of that age may by the 
juſtices be put out an apprentice : And as ſoon as he ſhall 
bave reſided and lodged in a pariſh for 40 days under the 
indenture, he will have thereby gained a ſettlement; So 
that the preciſe time, when a p=rſon may have gained a 
ſettlement in his own right, is at the age of ſeven years and 
40 days. = | 
3. E. 10 An. 2. and St. Giles's. Order to remove an How far chi'8rew 
infant to the pariſh of St. Giles's; becauſe it appeared, ſball follow the 
that though the father was ſettled at another place, yet org Ow 
the child was born at St. Giles's. Quaſhed by the court; 
for that the place of the ſettlement of the child is with 
the father, and not the place where the child was born, 
Se. C. V. 1. 18. 
H. 10 G. St. Giles's Reading and Everſy Blackwater, It 
was ruled by all che court upon argument, that where a 
father gains a ſecond ſettlement after the birth of his child, 
that ſettlement is immediately communicated to the child. 
And a cbhold may be ſent to the place of his father's ſettle- 
ment, without ever having been there before, Sz. C. V. 
2, 112. Str. 580. L. Raym. 1332. | 
| * AM. 12 
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M. 12 C. 2. Sotboton and Sydbury, The queſtion was, 
whether the children, being above the age of nurture, 


{hall be removed with the father to the father's ſettlement, : 


where the child had never inhabited? By Lee Ch. ; 
In the caſe of Ever fly Blackwater, the court were of opi- 
nion, that a child might be ſent to the ſettlement of his 
father, though it had never bcen there before, contrary 
to an opinion of L. Parker in a former caſe. And he ſaid 
the true diſtinction, I think, is, that where childien have 


gained no ſettlement, but continue part of their father's 


family, they ſhall follow their father's ſettlement. Se; 
C. J. 2. 150, Andr. 34 5. | | 

T. 2 An. Commer and Milton. A man ſettled at Comner, 
and having ſeveral children born in that pariſh, afterwards 
removed to Miiton with his children, and gained a ſettle- 


ment there; and becoming very poor, his children born 


in Comner, were by an order of two juſtices fent to Com- 
ner, viz. thoſe that were under ſeven years old; the juſ- 
tices apprehending, that the place of their birth was the 
place of their lawiul ſettlement, And this order being 
removed into the king's bench by certiorari), it was inſiſted 


to maintain the order, that the children had gained a ſettle- 


ment in Comner by birth, which was not altered or de- 
feated by any ſubſe quent act of their father in gaining a 
ſettlement at Milton; for his children were with him 


there only as nurte children, and his jettlement ſhall not 


be the ſettlement of the children. But by Holt Ch. ]. 
The place where a baſtard is born, is the place of his 
ſettlement, unleſs there is ſome trick to charge the pa- 
riſh ; but the place where legitimate children are born, is 
not the place of their fertlement, for let that be where it 
will, the children are {ettled where their parents are 
fettled; as for inſtance, if the father is ſettled in the pa- 
riſh of JJ. but goes to work in the pariſ of B. and before 
he gains any ſettlement there, has a ſon born in the pa- 
riſn of B. and then dies; this child may be ſent to the 
pariſh of VI. for it is not the birth, but the ſettlement of 


the father, that makes the ſettlement of his child; and if 


the father hath gained à new ſettlement for himſelf, he 
hath likewiſe gained a new fertlement for his children, 
who do not go with him to his new ſettlement as nurſe 
children, but as part of his family. 2 Salt, 528. 3 Salk, 
259. 5 5 
= T. 7 G. Eaftwodhay and TYeſtwordbeay, Upon appeal 
from an order of two juſtices, for the removal of Robert 
Baer, from the pariſh of /Feflrwordhay to the pariſh of 
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Eaftwoodbay, the ſeſſions ſtate the fact ſpecially for the 
opinion of tie court: That forty years ſince, Thomas 
Baker, the father of this Robert, was ſeiſed in fee of a 
freehold eſtate in the pariſh of Hampſtead Marſhal, where 
he lived till the year 1697, and had this ſon Robert, who 
was at that time eight years old: That in 1697, Thomas 
the father and all his family removed to Chevely, where 
he rented a tenement of 201 a year, for two years: That 
in 1699, he purchaſed a copyhold eſtate of 111 a year 
in the pariſh of J/2/{woodbay, whither he removed with 
his ſon and ſervants, and ſerved churchwarden and other 
_ pariſh offices, and paid taxes, and ſtaid there ſtil] the year 
1716: That in 1716, he purchaſed a cottage of 11 12s 
6d a year in Eaftwoodbay, and went and lived upon it 
till his death: but Robert the ſon ſtaid behind in Meſi- 
wordhay, where he married a wife, and has worked ever 
ſince on his own account, and that he is 30 years old. 
Upon the whole ; the ſeſſions confirmed the order of the 
two juſtices for his ſettlement at Eafiworuhay, It was 
moved to quaſh the order of ſeſſions, for that the ſettle- 
meat of Robert the fon is either at Hamſtead Marſhal, 
where he was born, and where he lived till eight years 
old ; or if it ſhould be carried fo far, as that he gained a 
new ſettlement with the father, by removing with him 
as part of his family, according to the caſe of Comner and 
Alion, yet that can carry him no farther than J/e/twood- 
hay, which is the laſt place to which he accompanied his 
father; but let the ſettlement be in either, it is not ma- 
terial now; the only queſtion being, whether here is any 
ſettlement in ZFaſ/twoodhay, for which there is no colour, 
On the other hand, it was inſiſted, that let the {on be of 
what age he will, he ſhall follow the ſettlement of the fa- 
ther, till he gains one by his own acquiſition ; and it ap- 
pearing he had never done any thing to gain a ſettlement 
by act of his own, either in Hamytead Marſhal, Chevely, 
or Meſt iuoodbay, then he muſt follow the ſettlement of the 
father as well in Z#a/{wordbay as in any of the reſt. Pratt 
Ch. J. The queltion is not, where this man and his fa- 
mily are ſettled, but whether there appears a ſettlement of 
him in Ea/twoadhay ? If he had gone thither with his fa- 
ther, as part of the family; poſſibly it might have been 
a ſettlement of him there: but by ſtaying behind, he was 
divided from his father, and therefore there is no colour 
to make it a ſettlement in Eaſtwoodhay. I think his ſet- 
tlement is in J/2fwoodbay, which was the laſt place where 
he lived as part of his father's family, l'o which the reft 2 
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of the court agreed: And the order was quaſhed. Str. 
438. 

f. 2 G. 2. St. Michael's Coflany in Norwich, and S7. 
Matthew's in Tpſwich. Two juſtices made an order, ta 
remove Edmund Williams, Anne his wife, and Edmund, So- 
lamon, and Amy, children of the ſaid Edmund the father, 
from the parith of Sr. Michael in Norwich, to the pariſh 
of St, Matthew in Ipſwich, Upon an appeal from this 
order, the ſeſſions ſtated the matter ſpecially, viz, That 
Edmund Williams the grandfather was ſettled at Shipton 
Mallet in Somer ſetſbire; and afterwards removed to Bruton 
in the ſaid county, and had a writing given him from Ship- 
ton Mallet, acknowledging his legal ſettlement to be thers; 
by virtue of which he continued at Bruton for 20 years, 
where Zdmund the ſon was born; and that he continued 
there with his father till he was nineteen years of age, 
and was bred-up to his father's buſineſs of a woolcomber, 
Then Edmund the ſon left his father, and came to Nor- 
toich, and there he married two wives; by the firſt he had 
Edmund- the grandſon ; and ten years after his wife died. 
"Then he married Anne his now wife; by whom he had 
Solomon and Amy two other children; ſince whoſe birth, 
about two years ago, Edmund Williams the grandfather 
gained a new ſettlement at St. Matthew's, If ſwich : But 
Edmund the fon hath never lived with his father at [pfwwich, 


or any where elſe, ſince he lived with him at Bruton, 


The queſtion was, whether the perſons removed, to wit, 
Edmund the ſecond, his wife, and three children, ſhould 
follow the ſettlement of the grandfather at Ipſwich; or 
whether they ſhould not be looked upon as ſeparated from 
the grandfather's family, eſpecially after ſo long an in- 
terval of time? Mr. J. Reynolds; ] do not ſee how the fa- 
ther can gain a ſettlement for the ſon, ſo many years af- 
ter the ſon has left him. Lord Ch, J. Raymond; I think 
t is odd, that an old man of ſixty, who has left his father 
for 40 years, ſhall follow the ſettlement of his father, as 
oft as his father removes. In the caſe of young children 
it is otherwiſe ; for they cannot be ſevered from their pa- 
rents, becauſe of nurture. And by the whole court ; The 
reaſon why we enquire into the ages of children is, be- 
cauſe if they are grown up, and above feven years old, 
they may gain a ſettlement by their own act; but it is 
almolt a contradiction in terms to ſay, that a man who 
has left his father 40 years, hall follow the ſettlement of 
his father. Se. C. V. 2. nag. Str. 831. 
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H. 21 G. 2. Bugden and Ampthill, John Green, fa- 
ther of Thomas Green the pauper, came by certificate from 
Royſton to Ampthill, They remained together at Ampthill 
under the certificate, till Thomas the pauper came of age. 
Then Thomas the pauper, being upwards of 21 years of 
age, married in Ampthill, and left his father, and lived 
there with his wife and children diſtinct from his father, 
till removed by the preſent order. Three years after the 
marriage of Thomas, John the father removed from Ampt- 
hill to Bugden, and there gained a ſettlement : But Thomas 
the pauper never lived there, It was argued, that here 
was a good ſettlement of the pauper at Bugden, for that 
the laſt ſettlment of the father would be the legal ſettle- 
ment of the ſon, unleſs the ſon had gained a new ſettle- 
ment of his own. On the other hand, it was inſiſted, that 
as the ſon did not live with his father at Bygden, he could 
not gain any ſettlement there, being no part of his fa- 
mily ; and the rather, becauſe he had an independent and 


diſtinct family of his own at another place. And of that 


opinion was the court; who hetd, that the pauper ceaſed 
to be part of his father's family, upon his marrying and 
living ſeparate and diſtinct from his father. Burrow's 
Setilm. Caf. 270. | 

E. q G. 3. Walpole St. Peter's and Wiſbech St. Peter's. 
The pauper, being ſettled at Outwell as part of his fa- 
ther's family, liſted himſelf for a ſoldier, and continued in 
the ſervice four. years. After his diſcharge, he came home 
to his father, who had removed from Outwell, and then 
lived at J/a!pole, and rented and occupied a farm there of 
about 501 a year, and continued with his father there 
about 12 or 14. weeks ; and afterwards worked at different 


places as a. Jabourer, till he was removed by order of two 


Juſtices from 7J5/bech to Walpole aforeſaid. The ſeſſions, 


upon appeal, confirm the order, It was moved to quaſh 


both theſe orders, for that the pauper's legal ſettlement 
was at Outwell ; which was the place of his father's ſet- 
tlement at the time of the pauper's leaving his father'sfa- 


mily, and conſequently the pauper's own derivative ſet- 
tlement. The fon, by liſting himſelf for a ſoldier, and 


continuing four years in the ſervice, became emancipated 


from his father's family; and not having gained any ſub- 


ſequent ſettlement for himſelf, muſt reſort to his old de- 
rivative ſettlement at Outwell; and could not, after ſuch 
an emancipation from his father's family, gain a ſettle- 
ment at Walpole St. Peter's, where his father had newly 
and ſubſequently g 

there when the ſon ſt him and ceaſed to be part of his 


family, 


gained a ſettlement, but had none 
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family, And a rule was made to ſhew cauſe. Which 
rule, upon affidavit of fervice, was made abſolute, with- 
out defence. And both the orders were quaſhed. Bur, 
He Caſ. 638. 


4% AG fo 6. St. Giles's and Everſly Blackwater. Tho' 


the 19 1408 cf the birth of a child, where the father hath. 


o ſettlement, is the place of the ſettlement of the child; ; 
70 where the father hath gained a fertiement, his ch:1- 
dren, though born in another pariſh, ſhal! be looked on 
as ſertled at the place of their ſather's lylt legal ſettlement, 
and ſhall be removed thit hau, as well after the death of 
their father, if occaſion requires, as in bis lifetime, ſup- 
poling they have gaintd no ſortlement ot their own. L. 
Raym. 1332. Str. 550. 


T. 8 V. K. and Luckington. Hove and his wife were 


ſettled at Luchington, and came to St. Auſtin's, and there a 


child was born. The father dics in the king's ſervice, 
The queſtion was, who ſhall Keep the child? It was ob- 
jected, that it was fortled where born; for that they could 
not ſend it to the father, when he w 85 dead. But by Holt 
Ch. J. The death of the father doth nor alter the child $ 
ſettlement. Comb. 380. 

So if the father dies before the child is born; yet the 
child ſha]l be ſettled where the father was ſettled before his 
death. A. 5 An. ©. and Clifton, 19 Viner. 382. 


6. M. 1G. St. George's and St. Katherine s. A man 


ſettled in St. Katherine's, married, and had fix children 
born there, and died. After his death, the widow gocs 
into the pariſh of St. George, with her fix children, and 
rents a houſe of 121 a year, and lives in it with her 
children four months. The ſingle cueſtion was, Whether 
the children ſhould be fettled where their father was laſt 
ſettled, or have a ſettlement with the mother in the pariſh 
of St. George? And the whole court were of opinion, 
that the fix children were ſetdled in the pariſh of Sz. 
George, where the mother's Jaſt ſettlement was. And by 
Parten Chief Juſtice, There is no diſtinction between 


the ſettlement of children, with the father or mothers 


for they are 2s mach her rs as the father” 8, and nature 
obliges her, as much as the father to provide for them; 
ſo docs the law; and cv: % argument that holds for their 
ſettlement with the father, holds as to their ſettlement 
with the mother. The rcaſon why children ſhall not gain 
a ſertlement, where the widow gains a ſettlement only by 
intermarriage, is, becaule it is then not her family, but 
her buſband's; and ſhe cannot 2ive the Children any 

ſuſte⸗ 
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5 ſuſtenance without the huſband's leave. But in this caſe, 
. ſince ſhe is equally puniſhable with her huſband for deſert- 
a ing ber children, and therefore could not leave them be- 


hind her, they muſt gain a ſettlement with her. Foley. 
254. Seſſ. C. F. I. 69. | . 
* H. 13 G. Hoodend and Paulſpury. John Buncher was 
ö ſettled at Moodend, and died, leaving a widow and one 
daughter aged 14 years. The widow removed to Paulſ- 
N pury, into a meſſuage and tenement of her own for life, 
and took her daughter with her, and the daughter lived 
with her there two years. And the queſtion was, Whether 
the daughter gained a ſettlement at Pariſpur; Aud it was 
adjudged that ſhe did ; becauſe the mother being a widow, 
having gained a new ſettlement after her huſband's death, 
the daughter gained a ſettlement allo as part of her 
family. And there is no difference between a father's 
| gaining a ſettlement, and a mother's, in ſuch caſe as 
tnis ; for the mother is obliged to provide for her childien 
| after her huſband's death, as the father was when living; 
and ſhe could not leave this daughter behind her, neither 
X could ſhe be removed from ber. L. Raym. 1473. Fel. 256, 
Str. 746. | 
| 7. 8 S9 G. 2. Barton Turfe and Happiſburgb. Thomas 
| Man hired a farm of the yearly value of 100] in Barton 
Turfe, which he occupied for about three years, and died 
| there. After his death his widow removed from Barton 
| Turfe to Happiſburgb, and dwelt in a houſe and occupied 
lands there, of the yearly value of 41, which were given 
to her by the will of her father. And Deborah her daughter, 
| being then of the age of 13 years, went and lived with 
her mother as part of her family, for about a year and a 
half. By the court: The daughter gained a new ſettlement 
in Happiſburgh, by living with her mother there, as part of 
| her family, upon the mother's own eſtate. For a-child ma 
gain a ſettlement under its mother after the father's death, 
equally as under its father whilſt alive. The mother's 
ſettlement has the ſame effect upon the child as the father's 
En had. Burrew's Settl, Caſes. 49. 
| And the like was held by the court in the caſe of Oulton 
and Hells, M. 9 G. 2. Id. 64. | | 
| 7. M. 10 W. Wangford and Brandon. Three poor men Father dead and 
of Wangford came into the pariſh of Brandon, and there bee pen RE 
married three poor widows of Brandon, who received te- 
lief from the ſaid pariſh; each of which widows had 
children by their former huſbands, ſome under 7, ſome 
vbore 7 years of age. It was holden, that the children 
| | | did 
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did not gain a ſettlement in Wang ford, nor were removeable 


thither, to charge that pariſh, As to the nurſe children, 
they indeed might be ſent thither for nurture only : Ver 
ſtil] the pariſh of Brandon mult relieve them there, and 
not the pariſh of 7/angford. But the children above the 
age of 7 years ought not to be removed at all; being 
ſettled inhabitants in the pariſh of Brandon. And the re: 
moval of the mother ſhall have no influence on the ſettle. 
ment of their children. Carth. 449. 2 Salk. 482. Burrows 
Settlem. Caſ. 3. 

In the aid caſe of Comner and Milton, T. 2 An. It 
was ſaid, that if after death of the father, the mother 
marries again, to a huſband who is ſettled in another 
pariſh ; her children, ſuch of them as are above 7 years 
old, ſhall not be removed ; thoſe under ſhall be removed, 
but that only for nurture, for they ſhall be kept at the 


charge of the other pariſh, where their father whilſt living 


was ſettled ; and to that pariſh they may be ſent after 

years old, as to the place of their lawful ſettlement ; for 
this intel ſettlement of their mother, which was only 
by the marriage with a ſecond huſband, and as ſhe is now 


become one perſon with him, ſhall not gain a ſettlement 


for her children. 
And in the caſe of J/a2dend and Paulſpury aforeſaid, E. 
13G. It was faid, that if after the huſband's death the 


wife ſhall marry again, to a man ſettled in another pariſh; 


her children by her former huſband muſt go with her for 
nurture, yet they are no part of her ſecond huſband's 
family, and therefore gain no ſettlement thereby in 
the pariſh where the father in law is ſettled. L. Raym. 
147: 

76 & 7 G. 2. 85 Giles's in the Fields and St. Clement's. 
_ Maile, the pauper, was an infant of 9 years of age, 

is father's ſettlement was not known : His mother's 
ſettlement before their marriage was known. His father 
died : His mother married a ſecond huſband, who had a 
ſettlement ; and ſhe, conſqeuently, gained a new ſettle- 
ment by this ſecond marriage. By the court: ZacobMaile's 
ſettlement is where his mother was laſt ſettled before her 
marriage with Jacob's father; the new gained ſettlement 
of his mother not being gained in her own right, but 
only in right of her ſecond huſband. And in this caſe 
the court agreed, that where children are ſent with their 
mother for nurture, they are to be ſupported at the ex- 
pence of the pariſh where their legal ſettlement is. Bur- 
raw”s Settl. Cafes. 2. 3 
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8. E. 8 G. 2. X. and St. Mary Berg ham ſtead. The father Father run away, 


ran away, and the mother went and reſided on an eſtate eee 


deviſed to her: One queſtion was, whether the children fertlement wich 


could gain a ſettlement, by reſiding with the mother on the mother. 
ſuch eſtate, where the father had never lived? And it was 


held by Lord Hardwicke Ch. J. That as it did not appear 


that the father was dead, the court muſt ſuppoſe him to 
be living; and in ſuch caſe, the children could gain no 
ſettlement but what was derived from their father: But 
the matter was afterwards referred to the judges of aflizc. 
Se. C. V. 2. 182. . 

9 H. 12 G. IVeftram and Chidingſlone. An Engliſhman, Father having 
whoſe ſettlement was not known, married, had a child, no ſettlement, 
and ran away: The child was then nine years of age. re 
By the court, the mother and children ought to be ſettled, ſettled with the 
where the mother was ſettled before marriage. Foley. 25 2. mother. 

M. 3 G. 2. St. Giles's and St. Margaret's. Sarah Ethe- 
ringten, with Dorothy her daughter aged five years, was re- 
moved from St. Margaret's to St. Giles's, as being the place 
of Sarah's laſt legal ſettlement before her marriage, ſhe 
having married an Iriſbman who had no ſettlement : And it 
was adjudged, that Dorothy her daughter ſhall be ſettled 
with her mother in the pariſh of St. Giles's, where her ſaid 


mother's ſettlement was before marriage. Fol. 251, 


T. 9 G. K. and St. Paul's, Shadwell, Reſolved by Eyre 
and Forteſcue, that where the father being a foreigner had 
no ſettlement, the children ſhould have the benefit of their 
mother's ſettlement ; for that her right ſhould deſcend to 
them, and they ſhould not be ſent to the place of their 
birth. Se//. C. V. 2. 113. | 

H. 10 G. St. Giles's and Everſly Blackwater. It was held 
by the court, that where the father's ſettlement cannot be 
found, yet if the mother's can, the child ſhall have the 
benefit of that. S/. C. V. 2. 112. | | 

H. 28 G. 2. St. Botolph's without Biſbopſgate, and St. 
John's Mapping. A child of an Iriſbman having no ſet- 
tlement in England, and ſuppoſed to be on board a man 
of war in the Vest Indies, and of his wife being an Englifh 
woman, was adjudged to go with the mother to the mo— 
ther's ſettlement which the had before marriage. Bur- 
row's Sett. Caſ. 307. | 

M. 33 G.2. St. Matthew's Bethnal Green, and St. Kathe- 
rine s. A man, whole ſettlement was not known, married 
a woman who was ſettled in the precinct of St. Katharine. 
They had a ſon born in Bethnal Green; Which ſon married 

| f a woman 
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Father and mo- 
ther, both dead, 
and the child's 
ſettlement not 
known. 


Statutes con- 
cerning the ſet - 
tlement of ap · 
prenticcs. 


Poo2. (Settlement with the parents.) 


a woman ſettled in the pariſh of St. Leonard Shoreditch; 
and had ſeveral children by her. It was argued that theſe 
children ought to follow the acquired ſettlement of their 
mother; and not their father's, which was only a deri— 
vative one from their grandmother, who had married a 
Frenchman that had no ſettlement. But not allowed by the 
court; who ſaid, that there is no difference between an 
acquired and a derivative ſettlement. And the rule laid 
down was this ; That the child's ſettlement follows that of 
its father, if the father's can be found; and that no re. 
courſe ſhall be had to the mother's ſettlement, till that of 
the father can be traced no further. And theſe children 
were adjudged to be ſettled at St. Katharine's. Burrows 
Sett. Caf. 482. | 

10. A travelling woman, having a ſmall ſucking child 
upon her, was apprehended for felony, and fent to the 
gaol, and was hanged : This child is to be ſent to the place 
of its birth, if it can be known; otherwiſe it muſt be ſent 
to the town where the mother was apprehended, becauſe 
that town ought not to have ſent the child to gaol, being 
no malefactor. Read. Poor. Dalt. 168. 

And where a child is firſt known to be, that pariſh muſt 
provide for it, till they find another: By Holt Ch. J. Cond. 
364, 372. | | 


v. Of fettlement by apprenticeſhip. 


The ſtatutes relating to the ſettlement of apprentices, 
are theſe following; which I will firſt exhibit together at 
one view, and then ſet forth the judgment of the court of 
king's bench upon the ſeveral parts thereof, | 

By the 13 & 14C. 2. c. 12. On complaint by the church- 
wardens or overſeers of the poor, within 40 days after any per ſn 
ſhall come to ſettle in any pariſh, on any tenement under 101 a 
gear ; two juſtices (1 Q.) may remove him to the place where he 
was laſt legally ſettled, either as a native, houſbolder, ſojourner, 
apprentice, or ſervant, for the ſpace of 40 days at the leaſt. 
By the 1 J. 2. c. 17. The ſaid 40 days ſpall be reckoned, 
not from the time of his coming to inhabit, but from the time of 
his delivering notice in wrumg. And by the 3 N. c. II. 
Net from ih» time of delivering ſuch notice, but from the time of 
the publication of ſuch notice in the church. 

But be the fad act of the 3 V. If any perſon ſhall be 
bound cu apprentice i indenture, and inpabit in any town er 
par ib, ich binding and 1abitation hail be adjudged a * 
; 5 
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ſettlement, though na ſuch notice in writing be delivered and 
publiſhed. 1. 8. | | 
By the 12 An. fl. I. c. 18. If any perſon, after June 24, 
1713, ſhall be an apprentice bound by indenture to any perſon 
reſiding under a certificate, in any pariſh, townſhip, or place; 
and not afterwards having gained a legal ſettlement in ſuch 
pariſh, townſhip, or place; ſuch apprentice, by virtue of ſuch 
app enticeſhip, indenture, or binding, ſhall not gain any ſettle- 
ment in ſuch pariſh, townſhip, or place; but every ſuch ap- 
prentice Mall have his ſettlement in ſuch pariſh, townſhip, or 
place, as if he had not been bound apprentice. ſ. 2. 

And by the 9 10 , c. 11 No-perſon who ſhall come 
into any pariſh by a certificate, fhail be adjudged by any act 
whatſoever to gain a ſettlement in ſuch pariſh, unleſs he ſhall 
bona tide take a tenement of 10 1 a year, or execute an annual 
office in ſuch pariſh. (And conſcquently not by apprentice= 

P. 

And by the 8 Anu. c. . and ꝙ An. c. 21. The maſter 
ſhall pay duty of 6 d à pound, for ol or under, and of 12 4 
a pound for every paund above, of money, or of things not 
money ac:ording to their value, given with apprentices, and 
proportionnbly for greater or leſſer ſums : Except money given 
with parij) aptrentices, or out of public charities. The ſum 
given, to be written in the indenture in words at length. And 
beſides the ſtamps before requiſite, the indentures to be moreover 
flamped with another ſtamp, denoting the 64 or 12d a pound 
reſpeftively, And if the ſums are not truly inſerted, or duties 
nat paid or tendered, or indentures not ſtamped or tendered to 
be flamped within the time limited: Such indentures ſhall be 
void, and not available in any court or place, or to any purpoſe 
whatſoever. 

And by the 31 G. 2. c. 11. No perſon who ſhall have been 
bound an apprentice, by any deed, writing, or contract, not in- 
dented, being firſt legally flamped, ſhall be liable to be removed 
from the place where he was ſo bound and reſident 40 days, by 
any order of removal, or order of ſeſſians, by reaſon only of ſuch 
writing not being indented. „ | 
1. The ſtatute of the 13@& 14 C. 2. gives power to General expofi- 


remove perſons within the ſpace of 40 days after they ton of the ſta- 


come to reſide, but no power to remove them after the tes, 
ſaid 40 days; and conſequently where the overſeers have 
neglected to remove them for 40 days, they become after- 
wards unremoveable, The itatuies of F. 2. and V. 3.:do 
reſtrain ſuch 40 days reſidence to be after notice in writing; 
but the latter clauſe of the ſtatute of V. takes off that re- 
ſtriction with regard to apprentices; and the reaſon thereof 
| | is, 


EEE A ———— OO CECIIT 
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is, becauſe ſuch notice would be to no purpoſe, for that 
the juſtices cannot upon the complaint of the overſeers 
remove the apprentice from his maſter, that is to ſay, they 
cannot upon complaint of the overſeers make void the 
indenture between the maſter and his apprentice, by which 


maſter is bound to keep him; for this can only be done 
upon the complaint of the maſter or apprentice : And con- 
tinuing 40 days unremoveable without notice, is the ſame 
thing as continuing 40 days removeable, but not removed, 
after notice; and conſequently the party hath gained a 
ſettlement. And it is poſſible that the apprentice may gain 
as many ſettlements as there are ſpaces of 40 days in the 
term of his apprenticeſhip; and where he ſerves the laſt 


40 days, there is his Jaſt ſettlement: Conſequently, he 


may gain a ſettlement long before his maſter ſhall gain 
one; as where his maſter's ſettlement ſhall ariſe from ex- 
ecuting an annual office: Or, he may gain a ſettlement, 
whilſt his maſter ſhall gain none, as when he refides upon 
a tenement under 101 a year: And of conſequence, the 
maſter may be removed, when the apprentice cannot be 


removed; and in ſuch caſe the maſter ſhalt be neceſſitated 


to apply to the juſtices, to compel the apprentice to go 
along with him. 


Binding to bein 2. E. 21 G. 2. Stratton and Llewannick. Two juſtices 


[WONG make an order to remove Stephen Pethick from Llewarnnick 
to Stratton. And upon appeal, the ſeſſions confirm that 
order. The caſe was; Stephen Pethick the pauper, at his 
age of 14 years, was by his mother (being then a widow) 
placed as an apprentice with his brother in law ohn 
Petherick, by trade a cordwainer, in the pariſh of Strat- 


ton, for ſix years, to learn the ſaid trade: But at the time 


of placing him as aforeſaid, no indenture of apprenticeſhip 
was executed, His mother agreed to pay to his maſter 
41 in hand, and 4] at the end of three years, and his 
malter was to find him meat, drink, waſhing, and lodg- 


ing during the ſaid ſix years, and his mother was to find 


him cloaths during the faid term. All which was per- 
formed accordingly. And the ſaid Stephen Pethick believes, 
that in or about the laſt year of the ſaid term, one part 
of an indenture was prepared, in order to bind him an 
apprentice to the ſaid Fohn Petherick, purſuant to the ſaid 
contract or agreement: But he doth not remember that 
he executed the faid part, or that it was executed by his 
mother and the ſaid John Petherick, or either of them, 
nor what is become of the ſaid one part, — It was moved 

| to 
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the apprentice is bound to live with his maſter, and the 


Hood. (Settlement by apprenticeſhip.) 


to quaſh theſe orders, for that all this doth not amount 


to ſuch a binding as will gain a ſettlement, there 35 


no indenture duly executed. The court ſeemed to thin 
this exception too ſtrong to be anſwered; and made a rule 
to ſhew cauſe why the orders ſhould not be quaſhed: 


W hich rule was afterwards made abſolute, without defence. 
Burroto's Settl, Caf. 272. Enos | | 

H. 22 G. 2. Mawnan and Falmouth. Tt was moved to 
quaſh an order of two juſtices, and an order of ſeſſions 


confirming the ſame, for removing Jane Luckey from Fal. 


mouth to Mawnan, upon the foundation of her having 
ſerved an apprenticeſhip there. The objection was, that 


it was only by a parol binding; whereas the act requires 


that it be by indenture. On a rule to ſhew cauſe, the 


counſel on the other ſide acknowledged that it could not 
de ſupported. Hur. Settl. Cof. 290. 
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3. By the ſeveral ſtamp acts, the indenture is to be To be ſtampeä. 


written on parchmgnt or paper ſtamped with a 58 
ſtamp; except inde:.tures of, pariſh apprentices, which 
are to be on a ſixpenny ftamp. And there are to be ad- 
ditional ſtamps (as atorefaid) in proportion to the value 
of money or other things given with the apprentice ; ex- 
cept money given with pariſh apprentices or out of pub= 
lick charities. 85 

7. 17 & 18 G. 2. Llanvair Dyfſfryn Chuyd and Llanli- 
dan, Fohn Edwards, an inſant, was by his father bound 
apprentice * by indenture, but the indenture was not 
ſtamped. And it was ruled, that the indenture not be- 
ing on ſtamped parchment or paper could not be given if 


evidence at all, being abſolutely void to all intents and 


N Burrows Settl. Caf. 236. | 
16 C. 2. Holbec and Gilderſon. Peter Orange the 


pauper was bound a pariſh apprentice by indenture; but 
the indenture being produced, it appeared not to be 


ſtamped. It was obje cted, that by the 5 W. c 21. which 
lays a duty of 6d upon the indenture of a pariſh appren- 
tice, it is enacted, that ſuch indenture ſhall not be given 
in evidence, nor be available in any court, till the duty 
and alſo a penalty of 51 be paid, and the parchment or 
paper ſtamped. And by the court, This indenture was 
neceſſary evidence to make out the proof of a binding by 
indenture, for that binding could be no otherwiſe proved 
but by the indenture; and the indenture being not ſtamp- 


ed could not be admitted as evidence, and the juſtices 


ought to have paid no regard to it. Purrow's Seitl. Caf. 
198, * . . TY "FE : . 


Vol. III. „ H. 
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H. 4 G. 2. Cuerden and Leyland, On a ſpecial order 
of ſeſſions it was ſtated, that the pauper was bound ap- 
prentice by indenture, and the maſter had 20s paid him; 
that he ſerved three years; but that the maſter never paid 
the duty of 6d in the pound according to the 8 An. c. g. 
. 39. which ſays, that if the duty be not paid, the in- 
denture ſhall be void to all intents and purpoſes whatſo- 
ever. The caſe was referred to Forteſcue J. who went 
the circuit: And he held it a ſettlement, becauſe the 
maſter had ſix months to pay the duty in; ſo that durin 
thoſe ſix months a ſettlement was gained; and it ſhould 
not be in the power of the maſter to defeat it by matter 
ex poſi facto. And purſuant to this opinion, the ſeſſions 
held it a ſettlement. But upon debate in the king's bench, 


the order was quaſhed; for they ſaid, it was making the 


indenture good to one purpoſe, when the act of parlia. 
ment had made it void to all intents and purpoſes, what- 
ſoever. And tho' it was a hard caſe, they could not break 
thro' the poſiti ve words of the act. Str. 903. Szf. C. V. 2. 
134. + E 5 

"Bur upon payment of the duty and penalty, and a re- 
ceipt thereof from the ſtamp office produced in evidence, 
the writing is made good. 8 Mad. 365. 

E. 13 G. 2. North Owram and Ovenden. The mother 
of Samuel Spencer the pauper propoſed to put him an ap- 
prentice to a maſter at North Qwram, who refuſed to 
take him becauſe he wanted clothes; but propoſed to 
take him, if they would clothe him, or give him money 
to clothe him with. The grandfather of the boy ſaid 


he would do ſo. And it was thereupon agreed, that the 


grandfather ſhould pay 30 8s to the maſter to clothe the 
boy withal, and that the maſter ſhould take him as an 
apprentice. And in purſuance of that agreement, the 


maſter did lay out 3os in clothing for the boy. And 


afterwards an indenture was drawn and executed by the 
maſter and the ſaid Samuel Spencer the apprentice: And 
the 30 s agreed to be given and laid out as aforeſaid was 
paid by the grandfather to the ſaid maſter. And in con- 
ſequence thereof, the ſaid apprentice ſerved his ſaid ma- 


ſter under ſuch indenture and agreement for fix years in 
North Owram. And in the ſaid indenture a covenant 


was made and mentioned, for the ſaid maſter to find 
clothes for the ſaid apprentice during all the ſaid term. 
But in the indenture no mention was made of the ſaid ſum 
of 30s ſo agreed to be given as aforeſaid, neither was 


any duty paid for the ſame, nor was the ſaid indenture 


I 4 ſtamped 
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ſtamped with the additional ſtamp required by the 8 An. 


17 . 9. to denote ſuch ſum given with the apprentice. It 
3 f was urged, that the apprentice hereby gained no ſettle- 


aid ment; both becauſe the ſum given with him was not 
inſerted in the indenture in words at length, and alſo 


14 becauſe the indenture was not ſtamped with the ſaid addi- 
"5 tional ſtamp. By the court : 'The not inſerting in words 
> at length the full ſum received or contracted for, ſubjects 
the the maſter to a forfeiture, but doth not make the inden- 
ing ture void. And upon the ſtate of the caſe, the maſter is 
IF to be looked upon in no other condition than if he had 
Ak been a ſtranger employed as an agent by the grandfather 
os to clothe the boy: And the grandfather was obliged to 
ch, repay bim, and did repay him, This clothing was be- 


the fore the binding: So that it amounts to no more than 
putting a boy apprentice ready clothed. It is not a 
premium received by the maſter. The ftatute means 
f money given for the benefit of the maſter. But he has 
no benefit from this 30s. He was not obliged to clothe 


* | the boy before he was his apprentice: And this agree- 
VC ment was executed before the indenture was ſealed. 
ce, And it was adjudged that the apprentice gained a ſettle- \ 
ment under the ſaid indenture. Burrow's Settl, Caf. 
I45. ; 
2 E. 19 G. 2. Baxter and Fairlam., The ſingle queſtion 
” upon a demurrer was, whether an indenture of an ap- 
1 prenticeſnip, where 6d is mentioned to be the ſum given 
1 with the apprentice, be or be not void for want of the 
3 duty being paid for the ſaid ſum fo given. By the court: 
the | No duty was ever intended to be paid for ſo inſignificant 
1 1 a ſum, there being no coin in England ſmall enough to 
#74 pay it. And by the act no ſtamp is required for leſs than 
the 20 8s. 1 Wilſon. 129. | 5 
. H. 28 G. 2. Yarmouth and St. Margaret's in Norwich. 
the The pauper William Fackſon was bound and ſerved a ſeven 
\nd years apprenticeſhip in St, Fulian's, Norwich. But it 
_ appeared that the apprenticeſhip was in conſideration of 
= bd given to the maſter with the ſaid apprentice, and 
5 1 no duty was proved to be paid for the ſame. It was ob- 
1 jected, that this indenture was void to all intents and 
1 purpoſes. But on ſhewing cauſe, the point was given 
6:0 up, on the authority of Baxter and Fairlam. Burrow's 
— 1 Settl. Caſ. 379. | \ 
5 H. 7 G. 3. St. Matthew's Bethnal Green, and St. Bo- 
was tolph's Aldgate, The ſum of 51 was inſerted in the in- 
Ladle denture as given with the apprentice, and was paid to the 


ped | A a 2 maſter 
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maſter accordingly, and the indenture had no ſtamp de- 


noting the duty of 6d in the pound being paid by the 
taaſter for the ſaid ſum. This ſum was paid out of a 
voluntary annual ſubſcription for puttiag out children 


apprentices brought up at the charity ſchool of the pariſh 


of St. John Waßping; and truſtees are appointed annually 
for managing the ſaid charity, and a treaſurer. It was 
objected, that this being a private and not a permanent 
charity, and conſequently not within the exception of the 
act of parliament as to public charities, the indenture 


therefore, not being ſtamped, was void. But by lord 


Mansfield and the court: It is a public charity, and a 
very laudable one. It is not necellary that it ſhould be 


a permanent charity, The reaſon of the diſtinction be- 


tween a public and private Charity is obvious: a pris 


vate charity might be calculated to evade the act, but a pub- 


Whether it need 
to be indented, 


Lafant binding 
himſelf, 


lick one cannot be ſuppoſed to have been ſo. Burrows 
Settl. Caf. 574. 1 5 

4. 7. 5 6 G. 2. K. and Mellingbam. A perſon was 
bound by indenture, tho' not actually indented; and 
the ſeſſions adjudged the ſettlement on the foot of that 
binding. Exception was taken, that this was a binding 
without indenture, and not good; and alſo whatever the 
writing was, the pauper was no party to it, nor could 
be concluded by it: And a deed poll will not bind an 
infant, nor a poor perſon put out by the overſecrs with- 
out his own contracting; for the ſtatutes which make 
ſuch covenant binding upon them, do require that the 
binding be by indenture. And by the court, The ex- 
ception muſt be allowed, and the order quaſhed. S/. 
Caſ. V. I. 330. 3 | | 

And this conſideration was the cauſe of making the 
ſtatute of the 31 G. 2. c. 11. abovementioned, which 
enacts, That no perſon bound by writing not indented, 


being legally ſtamped, ſhall be liable to be removed for 


that defect only. | 

5. H. 3 G. 2. Newbury and St. Mary's in Reading, A 
poor boy, of 14 years of age, bound himſelf apprentice 
for 7 years to a weaver. It was argued, that this was 


not a binding according to the ſtatute, and therefore did 


not gain a ſettlement; and that the indenture was void, 
becauſe an infant could not bind himſelf, But by the 
court, It did gain him a ſettlement; for an infant may 


make an indenture for his own benefit, Foley 154. 


Andr. 373. 
5 6. M, 


1 
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22 6. MH. 10 G. 2. St. Nichslas's and St. Peter's both in ee. for leſs 
he Ipſwich. There was an indenture of apprenticeſhip for mee ny YE 
A Hur years; which the apprentice ſerved accordingly: 

FA Whereas the ſtatute of the 5 Eliz. requires that it ſhall 

10 not be for leſs than 7 years. And the queſtion was, whe- 

„ ther this ſhould gain a ſettlement? It was urged, that it 

„ could aot; for that the ſaid ſtatute of the 5 Eliz. enacts, 

nt 


that all inden:ures otherwiſe than by that ſtatute ſhall be 


he clearly void in the law to all intents and purpoſes ; and 
Ire it is appointed by the ſame ſtatute, that perſons dwelling 
rd - in cities and towns corporate {hall take apprentices for 
| a 7 years at the leaſt, whereas this maſter, dwelling in a 
be town corporate, hath taken this apprentice only for 4 
324 years. But by lord Hardwicke Ch. J. and the court: 
WY The indenture is not void, but only voidable, at the 
election of the parties themſelves, if they think fit to 
2 take advantage of it; and not by a third perſon. It " 
cen only be avoided by the maſter or ſervant, who were 
41. the parties to it; but not by the pariſh, who have had 
nd the benefit of the ſervice of this apprentice. And the 
wen difference between this, and the caſe of Cuerden and Ley- 
ns | land, is, that the act about the ſtamps not only ſays that 
5 the indentures not ſtamped ſhall be void, but goes on and 


adds theſe words, and not available in any court or place, 


* or to any purpoſe whatſoever, and that no indenture re- 
h- quired by that act to be ſtamped, ſhall be given or ad- 
e mitted in evidence, unleſs the party firſt make oath, that 
he the ſum really given with the apprentice, or contracted 


for, was truly inſerted. And yet the order made in that 
- caſe, was grounded upon the indenture, which was not 5 
ſtamped, nor was the duty paid. Therefore the juſtices 


- admitted a matter in evidence which they ought not to 
\ have done. And it hath been holden, that if the juſtices 
2 admit evidence which they ought not to admit, it is a 
or | 


ſufficient reaſon for quaſhing their orders. Burrow's Set. 


A Co/. 91. | | : 
7. T. 19 G. 2. St. Petrox and Stoke Fleming. Anne Giles, Binding for fur- 


1ce . 2 . 7 ö ther term than 
8 the pauper, was bound a pariſh apprentice in St. Petrox RA eee 
9 until her age of 21, without the alternative or till time of 

5 | 


10 | marriage, as the ſtatute requires. It was urged, that by 
ah this binding and ſervice ſhe gained no ſettlement, the 


the binding being contrary to the ſtatute, and therefore void. 
8 But by the court, the caſe of St. Nicholas's and St. Peter's 
545 is in point. The indenture is not void, but only void- 
un able by the parties themſelves, if they ſhall think fit to 


take advantage thereof; but it is neither void nor void- 
A a 3 able 
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able by the pariſh as to gaining a ſettlement. Burrows 
Settl. Caſe. 248. 


Apprentice ſet- 8. An apprentice well ſettled, being with a maſter re- 


ted, not temov movable, cannot be removed with him; but the maſter 


may complain on the covenant. Caſes of S. 211. 


Settlement ef 9. H. 4 Ann. St. Bride's and St. Saviour's. A woman 
the apprentice who was ſettled at St. Saviour's, with her apprentice by 
doth not depend . : . . . » ' 
on theſettlement indenture, came and took a lodging in St. Bride's, and 


of the maſter, there continued above 40 days with her apprentice, who 


ſerved her there. This was held by the court, to be a 
ſettlement of the apprentice at St. Bride's, though the 
miſtreſs had no ſettlement there. 2 Salk. 533. 


Inhabitaney to 10. M. 11 G. St. John Baptiſt and St. James's Biſhop 


de where the Cannings. Binding and ſerving will not make a ſettle- 
party lodges, 


ment, but the ſettlement muſt be by inhabiting; which 
cannot be but where the party lodges. L. Raym. 1371, 
Str. 594. Et 

E. 3G. X. and St. Olave's Fury, An apprentice is 
bound to a cobler, who keeps a ſtall in one pariſh, lies in 
another, and the boy in a third; and the ſeſſions adjudge 
the ſettlement where the ſtall is, becauſe the ſervice was 
there. But by the court, the boy has gained no ſettle- 

ment in any of the three pariſhes; for the ſtall is not 
ſufficient to give- him one, the maſter lying in another 
pariſh, And the order was quaſhed. Str. 51. 

[Note, this caſe ſeemeth to ſtand alone. And by the 
analogy of the other caſes, with reſpect both to appren- 
tices and ſervants, it ſeemeth that the cobler's ap- 
prentice gained a ſettlement in the pariſh where he lodged. 
A man may be occupied in ſeveral pariſhes in the day 
time, but his home and habitation ſeems to be where he 
draws to at night.] | | 

T. 3 G. St. Mary Colechurch and Radcliffe. A boy was 
bound apprentice to a ſeafaring man, and ſerved him for 
2 quarter of a year in the day time on land, in the pariſh 
of St. Mary Colechurch, but lay every night on ſhipboard 
in Radcliffe. But the juſtices apprehending the ſettlement 
to be where the ſervice was, ſend him thither. It was 
moved to quaſhed this order, and was likened to the afore- 
ſaid caſe of the cobler. By Parker Ch. J. A man pro- 
perly inhabits where he lies; as in the caſe where the 
houſe is in two leets, he is to be ſummoned to that in 

which his bed is. And the order was quaſhed. Str. 60. 
Caſes of S. 105. Foley 159. - 

E. 5 G. 3. Burton Bradſiock and Bothenhampten. Fames 
Capen the pauper was bound apprentice for 7 years - a 

a maſter 


„ + ny — tf 14 
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maſter at Bridport, then owner of a ſhip; and the ap- 
prentice went on board the ſaid ſhip, and there ſerved 
his apprenticeſhip. The ſaid ſhip was. employed in a 
coaſting trade from Bridport harbour to many other ports. 
And during all that time, the ſaid harbour was, and was 
conſidered by the captain and ſailors, as the proper home 
of the ſhip, and to which ſhe returned at the end of every 
voyage. And during the laſt 40 days of the apprentice- 
ſhip, the ſaid James Capon reſided, lodged, and ſerved his 
maſter on board the ſaid ſhip in Bridport harbour aforeſaid. 
Bridport harbour is a baſon in the pariſh of Burton Brad- 
flock, which by an act of parliament in the 11 G. 2. was 
dug and made on a piece of land lying within the ſaid, 
pariſh of Burton Bradſtock. — By lord Mansfield and the 
court: Lodging in a pariſh is the ſame, whether it be on 
board a ſhip or on land. Caſual reſidences, or accidental 


| inhabitancies, are out of the preſent cate. This harbour 


or baſon is ſtated to be the proper home of the ſhip, and 
to be within the pariſh of Burton Bradſtock: And the 
ſervice was bona fide, without any pretence of colluſion, 
performed in that pariſh. Therefore there ſeems to be 
no material difference between this caſe, and the ordinary 
caſes of gaining ſettlements in pariſhes by apprenticeſhip. 
Burrow's Settl. Caf. 431. | 

M. 7 C. 3. Caſtleton and Hundersfield, The pauper 
Jobn Holraid was bound to a maſter at Caflleton for 7 
ears, He worked, dieted, and lodged with his maſter in 
Caſtleton for four years and an half; and then married a 


woman who lived in Hundersſield. After which marriage, 
| he worked and dieted all along with his maſter in Caſlle- 


375 


ten in the day time, but lodged at nights with his wife at 


her father's houſe in Hundersſield, until the expiration of 
his apprenticeſhip, which was about two years and an 
half from the time of his marriage. By the court clearly, 
he gained a ſettlement at Hundersfield, where he lodged. 
Burrow's Settl. Caf. 569. ON | 

11. T. 12 G. 3. Charles and Knowſtone. John Hodge 
was bound apprentice by the pariſh of Know/tone, to John 
Fiſher of Know/lone, for an eſtate which F#i/her rented of 


Mr. Looſemore; who had covenanted with Fiſber to diſ- 


charge him from any expence that he might incur thereby, 
On Fiſher's application, Mr. Looſemore's widow and re- 
preſentative (he being then dead) took the boy; received 
the pariſh money with him; carried him home with 
her; and afterwards removed to the pariſh of Charles, 
where the boy reſided with her about three years, and 


Aag then 


Settlement 
where he reſides 
the laſt 40 days. 


Forty gan reſi - 


Bot u Hatry. 
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then became a cripple by loſing both his feet. She there. 
upon returned him to Fiſher; who received him, upon 
her promiſe to pay him all the expence he ſhould be at in 
_—_ ca of him; and put him to live with his (the 

boy*s) grandmother i in Know/tone, at 18d a week; where 


he reſided above 40 days, and then was diſcharged of Gs 18 


apprenticeſhip by the quarter ſeſſions. After which. 
Juſtices remove the ſaid Hodge from the pariſh of Don: 
one to the pariſh of Charles, where he ſerved the laſt port 
of his apprenticeſhip before he became diſabled and inca- 
pacitated for further ſervice ; and the ſeſſions, upon appeal, 
confirm their order, It was moved to quaſh theſe orders; 
for that the pauper gained a ſettlement in the pariſh of 
Knowlone, by his laſt 40 days reſidence there.— On ſhew- 
ing caule, it was argued, that this is not ſuch a relidence 


of the apprentice in Know/?;ne as could gain him a ſetile- 


ment: It was only a caſual, accidental, temporary rei- 
dence; and like refiding in an hoſpital, "For cure. That 
actual ſervice is neceſſary, in order to an apprentice's gaiu- 
ing a ſettlement. And therefore, this apprentice's le gal 
ſettlement was in Charles, where he performed the ſervice 


of his apprenticeſhip during the ſpace of three years; 


and not in Know/?one, where he lay ill, as a cripple, and 
was totally incapable cf performing any ſervice at all, — 
Unto this it was aniwered, that the ftztute of the 3 UV. 
c. 11. ſays on y, that © if any perſon be bound by in— 
„ denture and inhabit in any town or pariſh”: It ſays no- 


thing about ſervice, or periorming any thing. Beſides, 


might not the malter diſpenſe with the performance of the 
ſervice ? The caſes about caſual reſidence do not apply to 
this caſe. - Here, the maſter was obliged to receive the 
apprentice again: And Knowflone was the pariſh where 
the original binding was.—By the court: The perform- 
ance of actual ſer vice is nt the thing material. It is the 
reſidence, the inhabitancy of an apprentice, in a town or pa- 
riſh for 40 days, that gains the ſettlement. And this re- 
fidence here {tated cannot be deemed a caſual reſidence, 
and therefore.is not to be compared to the cafes under that 
head. The boy was bound to Fiſher in Knowſt:ne ; re- 
ſided about three years in the pariſh of Charles; then be- 
came a cripple ; was ſent back to Fiſher at Knowftone ; ro- 
ceived by him; and put, by him, to live with his grand- 
mother in Knowflone ; and refided there above 40 days, 
during which time he there gained a ſettlement. Burrow's 
Settlement Caf. 706. 

12. H 10 G. K. and Cirenceſter. There was an ap- 


zene! ſarceffively prentice bound in the pariſh, who lived there off and on 


for 


8 
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re- for three quarters of a year. Exception was taken, that 
don this was no ſettlement, ſince he might not inhabit 40 
in days together. But by the court, That is not neceſſary. 
the And the order for making it a ſettlement was confirmed. 
ere Str. 579- | | | | | 
his WB 13. E. 9 G. St. Olave and All Hallows, If a maſter Apprentice af: 
wo aſſigns over his apprentice, and the apprentice ſerves in bgned. | 
70- purſuance of that aſſignment; he thereby gains a ſettle- 
ert ment ; and it differs not whether he ſerves with one maſ- 
ca- ter or another; for he ſtill ſerves by virtue of the firſt in- 
cal, denture. S/. C. J. 1. 215. N | 

rs; 13 I. Caſlor and Aicles. A poor child being bound at 
of Caſter, his maſter there aſſigned him over to another 
W- maſter, who lived in Aicles. And it was held, that the 
nce poor child ſhould gain a ſettlement at Hicles, where his ſe- 
tle. cond maſter lived; for though the apprentice was not aſſign- 
elt- able, yet that aſſignment was not merely void, but amount- 
hat ed to a contract between the two maſters, that the child 
lin- ſhould ſerve the latter. So that this aſſignment is good 
gal by way of covenant, though it be not an aſſignment to 
ice paſs an intereſt. 1 Salt. 68. | f 

rs; E. 7 G. 3. Taviſtoct and Kiily, Roſamond Coch, a poor 
and boy, was bound a pariſh apprentice to Richard Rundle at 
— Lamerton, with whom he lived there ſeveral years. Then 
V. Rundle transferred him by aſſignment to Fohn Prout of the 
in- pariſh of Milton Abbot, with whom he lived till he was 
no- twenty years and an half old; at which time he offered 
les, his ſervice to Thomas Maſm, of the pariſh of Kelly, The 
the ſaid Maſon, apprehending that he was an apprentice to Prout, 
to ſent to Prout to know, whether it were with his conſent 
the that Cock the pauper ſhould live with him. To which 
gere Prout anſwered, With all his heart: he might live with 
m- Maſon or any body elſe, provided he performed his agree- 
the ment with him, which was, to pay one guinea a year du- 
pa- ring the remainder of his apprenticeſhip. Accordingly: 
re- he lived with Maſon in the ſaid pariſh of Kelly, for a year 
Ice, and upwards. The ſeſſions being of opinion that he 
hat gained no ſettlement thereby, vacated the order of the 
re- two juſtices, which removed the pauper from Tavi/tock 
be- to Kelly, It was moved to quaſh the order of ſeſſiuons; and 
re- urged, that being a pariſh apprentice, and an infant, he 
nd- could not be transferred without the conſent of the juſ- 
JS, tices, and himſelf could give no conſent: and if he 
WS could, it would not follow, that he could live in Kelly as 

| an apprentice, without the privity of the firſt maſter 
—_— Rundle, and there is no conſent at all from him either 
on | 2 | expreſs 
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| expreſs or implied. Lord Mansfield ſaid, The only que- 
ſtion is, whether Prout conſented ; and it is clear he did 
conſent: and his conſent included that of the firſt maſter. 
And the order of ſeſſions was quaſhed, and the. order of 
the two juſtices affirmed. Burrow's Settl. Caſ. 578. 
Apprentice ſerv= 14. H. 8 G. 2. K. and St. George's Hanover ſquare. 


ing another mal- Alice Wheeler was bound by indenture a pariſh appren- 


* b * , 1 
nota ice, to George Leicefler, in the pariſh of St. George's, 


where ſhe lived above 40 days under the indenture, and 
gained a ſettlement : Afterwards ſhe was by parol agree- 
ment hired out by the ſaid maſter to one Hall in the pa- 
riſh of St. Mary le Bon, and there lived and lodged above 
40 days, that is, for the ſpace of one year and upwards, 
the ſaid apprenticeſhip continuing ; and the faid George 
Leicefler her maſter received her wages, and found her 


clothes: By the court, the apprentice is well ſettled in 


St. Mary le Bon. Seſſ. C. V. 2. 138. Str. 1001. Bur- 
row's Settl. Caſ. 12. 
E. G. St. Olave's and All Hallows, A perſon is 
bound apprentice to a maſter who lives in St. Olave's. 
Afterwards, the apprentice by his maſter's conſent lives 
with another perſon in A Hallows. By the court; He 
2 a ſettlement in the laſt place; for a perſon may 


erve his maſter in another pariſh. or place; and although 


he ſerves another man, yet it is by conſent of his maſter, 
and the benefit accrues to his maſter. Caſes of S. 153. 


Str. 554. 5 | 3 | 
: M. 3 G. Pariſhes of Holy Trinity and Shoreditch. Par- 
* her Ch. J. delivered the reſolution of the court. This is 


an order for the removal of one Ferrer from the pariſh of 
Holy Trinity to Shoreditch; by which it appears, that Fer- 
rer was bound an apprentice to one Truby, with intent 
that he ſhould ſerve Green; which he did for three years: 
And it hath been inſiſted, that he being bound to Truby, 
who lives in Trinity pariſh, his ſettlement is there; and 
not in Shoreditch, where the ſervice was. But we are of 
opinion the juſtices have done right in ſending him to 
Shoreditch, where the ſervice actually was. It is the ſame 
thing as if Truby had turned him over to Green; in which 
caſe there would have been no queſtion, but he had 
gained a ſettlement in Green's pariſh, Str. 10. 

T. 19 G. 2. Petrex and Stoke Fleming. Anne Giles the 
pauper was bound a pariſh apprentice to Rebecca Gregory 


of St. Petrox, till her age of 21. She ſerved there 5 years; 


when the ſaid Rebecca Gregory, by indorſement on the in- 


denture, delivered up the ſaid indenture, together with 


all her right, intereſt, and term of years then to come and 
unex- 
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unexpired, of the ſaid apprentice, to Philip Foale of 


Stoke Fleming. And on the ſame day, the ſaid Anne Giles, 
being then of the age of 14 years, did voluntarily bind 


| herſelf apprentice by indenture to the ſaid Philip Faale ; 


and ſerved him under the ſaid indenture at Stoke Fleming 
for ſeveral years, The queſtion was, whether a ſettle- 
ment hereby was gained at Stoke Fleming ? It was ob- 


jected, that here was no regular aſſignment of the firſt 


indenture to Philip Foale, it being only delivered up, but 
not aſſigned. And the term was not expired, when ſhe 


bound herſelf to Philip Foale. By the court: Tho? an 


aſſignment of an apprentice, (except in London, by cuſ- 
tom) cannot ſtrictly be made; yet as this affignment 
was with the aſſent of the miſtreſs, the ſervice under it 
will be good for the purpoſe of gaining a ſettlement : for 
the ſervice continued under the firſt binding. Burrow's 
Settl. Caf. 250. | | | £4 

E. 20 G. 2. Clapham and Auſtwick. Michael Wilſon the 
pauper was bound a pariſh apprentice to one Thomas 
Fackſin of Auſiwick, tenant to the reverend Mr. Fackſon 


of Clapham, who had covenanted to indemnify his tenant 


againſt all pariſh charges. Thomas Fackſon carried him 
to his landlord, together with the indenture; who ac- 
cepted, received, and provided for him. He deſired the 
mother to provide for the boy; who did fo, for 3 years, 
in Auſtwick ; and the reverend Mr. Fackſon paid her 20 s 
a year. Then he lived with him in Clapham 8 weeks; 


and then ran away to his mother, and remained a quar- 


ter of a year with her in Auſiwic, and the reverend 
Mr. Jackſon conſented to his being there. Then the 
pauper was placed with his brother, a maſon, in Auft- 
wick, as an apprentice, by the reverend Mr. Fackſon, 
who gave him a new ſuit of clothes. And he ſerved his 
brother, as an apprentice, a twelvemonth or two,. in 
Auflwick ; who took him as an apprentice, and quitted 
the reverend Mr. Fackſon of him. But the repreſenta- 
tives of the firſt maſter (who was then dead) knew no- 
thing of this, nor ever aſſented to it; nor any thing of 
his living with his mether. It was objected, that this 


ſervice of the third maſter in Auſtwic could not be con- 
ſidered as a ſervice under an aſſignment, nor as a ſervice 


4 | S 
under the indenture, for want of the conſent of the firſt 


maſter. On the contrary, it was inſiſted, that this ſer- 


vice muſt be conſidered as under the indenture; the firſt 
parol aſſignment being, to this purpoſe, good. Y/il/on 
was the legal apprentice of Thomas Jackſon, and the equi- 
table apprentice of the reverend Mr. 7ackſon, A LO” 

: a | gu- 
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aſſignment is not neceſſary. And this is a ſufficient fer. 
vice under the firſt indenture. „o this it was replied, 
that be gained his laſt legal ſettlement at Clapham, by 
the eight weeks ſervice. Ine agreement with the maſon 
is not an aſſignment, but an attempt of a new binding, 
whilſt the farſt indenture was ſubſifting ; which therefore 


is not good. By Lee Ch. J. and the court: The ſtatute 


only requres a binding by indenture, and gives a ſetcle— 
ment where the laſt 40 days are ſerved. Here is a binding 
by indenture; and the firſt maſter delivers over the ap- 
prentice and indenture to his landlord, who receives him, 


This therefore muſt be looked upon as receiving him un- 


der the terms of the indenture. If there had been no in- 


habitancy elſewhere, after the boy's living eight werks 


with the reverend Mr. Jacthn, at Clapham, the ſettlement 
had been there. But a ſettlement is fixed at Au/twick, 
by the boy's living there a quarter of a year, with the 
conſent of his matter, and after that, by his ſervice 
to tne maſon. There is no ground for the diſtinction, 
that a ſecond Matter cannot afſhiyvn to a third, that is, 
ſo. far as to gain a ſettlement by the ſervice under it. 
This was not a new binding to the maſon, for a new 
contract could not be made whilt the former ſubſiſted; 


but the ſervice with the maſon was a ſervice under the 


frit binding. Burrow's Settl. Caf. 226. 

T. 21 & 22 G. 2. St Mary Kailendar's and St. Michael's. 
John Miles the pauper was bound by indenture an appren- 
tice for 7 years, to John Gregory of St Michael's; and 
under that indenture, lived with the faid Jahn Gregory, 
and ſerved in St Michael's for five years; and at the end 
of the five years left his ſaid maſter; and the indentures 
were exchanged between the maſter and the apprenticc's 


father, by conſent of the apprentice. And about one 


year afterwards, the father of the ſaid John Miles contracted 
with William Stockdale of Twyford for binding the ſaid Jh 
Miles apprentice to the ſaid Milliam Stockdale for four years; 


and in conſequence of that agreement, the ſaid Fohn Miles 


went to the ſaid William Stockdale on trial, and lived with 
him in Tuyſerd for one year and three quarters: But no 


indenture was executed, nor any other agreement made. 


And while the ſaid John Milis lived with the ſaid Milliam 
Stockdale, Fohn Gregory his former maſter lived within four 
miles of Twyford, and knew-of his being in the ſervice of 


the ſaid Millium Stockdale, But no other proof was made, 


that the ſaid 7obn Gregory conſented or agreed to the ſaid 
contract made between the ſaid Fohn AZiles's father and 
| | 1 the 
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the ſaid William Stockdale, The queſtion was, Whether 
under the circumſtances of this caſe, any ſettlement was S 
gained at Twyford? By Lee Ch. J. and the court: There 


— 


—_—— 
* 


4 can be no ground to conlider this as a ſettlement at Twy- 

> 2rd, but upon ſuppoſing the firſt indentures to have ſub- » 
- fitted, and that the ſervice at Twyford was under them. 

e But that could not be; becauſe the exchange of the in- 

0 dentures certainly amounted, either in law or in equity 

8 (and they are the ſame thing in this caſe} to a cancelling 


of them, and a determination of the agprenticeſhip under 
them. Beſides, there is no conſent of the original maſter, 
but the contrary is apparent; his knowledge of the fact 
. doth not at all imply his conſent to the tranſaction. 
8 The apprentice's living at Twyfzrd was not under, but 
t contrary to the firſt indenture. It was in conſequence of 
: a freſh agreement, aud for a new term. Burrow's Setil. 
e Cases. 274. „ | | | 
8 E. 30 G. 2. Fremingten and Sherwell, Mary Bevans was 
bound a pariſh apprentice to one Richards in Fremington; 
who, after ſome time, declared that he had no bulineſs 
for her; and gave her permiilion to go and work elfſe- 
where, for her own benefit; and on his recommendation 
ſhe was hired to one Mr. Nett at Sherwell, from the firſt 
A of June, till Lady-Day, and ſerved him there, for the 
| wages of 32s. And then went back to her maſter, with 
whom ſhe ſtaid 8 days; and then the term of her appren- 
ticeſhip expired. This was held to be a good ſettlement 
at Sherwell; for ſhe was not diſcharged from her appren- 
ticeſhip, nor intended to be fo. Her maſter only gave 
her leave to go elſewhere and ſerve another perſon, for 
her own benefit. She returned to her maſter, and was 
received by him and ſtaid with him to the end of her term. a 
And conſequently, the ſervice with Mr. Voit in Sherwell 3 OY 
was a continuation of the apprenticeſhip, and performed 
under it. Burrow's Setil. Caſes. 416. 25 : 
15. E. 9 G. 3. Romſey aud St. Michael's Southampton, DINE 5 an 
Saul Biſhop was bound apprentice to William Kearly of All man ſersins a 
Saints for four years; and ſerved him there three years. ceruficate man. 
It was then agreed between them two and one Samuel 
Dagnell reſiding in Romſey under a certificate from St Gules's 
8 in Reading, that Biſhop ſhould work with Dagnell the re- 
. mainder of his apprenticeſhip: for which, Kearly was to 
5 receive two ſhillings a week. Biſbop accordingly ſerved 
him, and reſided with him, in Romſey. Ihe queſtion 
| was, Whether the apprentice gained a ſettlement by this 
| | ſervice in Romſey. It was argued, that he did; not as 
ſerving the certificate man, but as ſerving Kearly his ori- 
| ea ainal 
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ginal maſter in that pariſh, The duty muſt be conſidered 


as performed to the original maſter; and it was, in the 


preſent caſe, for his benefit, as well as by his order. The 


act of 12 An. c. 18. doth not extend to this caſe. The 
words of it are deciſive, They are confined to apprentices 
bound by indenture to certificated maſters, and claiming 


ſettlements by ſerving under ſuch indentures of appren- 


ticeſhip to original maſters who came into the pariſh by 
certificate. But this apprentice was bound to a maſter 
who was not a certificate man. He was in no ſenſe ap- 
prentice to the certificate man; but originally was, and 
continued to be the apprentice of Kearly; and the laſt 40 
days of his ſervice, by the permiſſion and approbation of 
his original maſter, gained him a ſettlement. On the 
other hand, it was inſiſted, that the true meaning and con- 
ſtruction of the act of parliament is, that no apprentice or 
hired ſervant ſhall gain a ſettlement in a pariſh, to which 
the maſter came by certificate, and in which the maſter 


himſelf was thereby precluded from gaining one. And 


this aſſignment of the apprentice to a certificate man is 
exactly within the ſame reaſon, as if the original binding 
had been to the certificate man. By lord Mansfield: 
This queſtion is plainer than any argument can make it. 
The end and intention of the act was, to prevent certi- 
ficate perſons from bringing a charge upon the pariſhes 
into which they came by certificate, How then can it be 
imagined, that another man's apprentice ſhould gain a 
ſettlement by ſerving him in that pariſh, when his own 
apprentice is made incapable of doing ſo? And the court 
were unanimouſly of opinion, that the apprentice gained 
no ſettlement in Romſey. Bur. Settl. Caſ. 640. 


| Apprentice 16. E. 10 G. Buckington and Shepton Bechamp. The 
hiring, themaſter maſter ran away: The apprentice hired himſelf for a year, 
being run aways 


and ſerved the year. By the court; He gained no ſettle- 
ment, not being ſui juris, nor of a capacity to hire him- 
ſelf; otherwiſe, had it been by conſent of his maſter, or 


had his indenture been cancelled. Caſes of S. 155. L. 
 Raym. 1352. Str. 582. | 


Note; In the Caſes of Setilements, this caſe is reported 
under the name of K. and Shipton Curry; by L. Raymond, 
under the name of Buckington and St. Michael Sebington; 
by Sir John Strange, under the name of Packington and 
Chepton Beencham. None of all which ſeem to exhibit the 
true names of the contending pariſhes, for there are no 
ſuch pariſhes as moſt of thoſe here rehearſed ; and there- 
fore it is preſumed to inſert the rea] names of the pariſhes, 
which theſe appellations ſeem moſt probably to denote, 
| . 'S FOR | namely, 
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namely, Buckington and Shepton Bechamp. And here it 


may be proper to obſerve once for all, the great inaccu- 
racy in the names. of places and perſons, which every 
where occurs in the books of reports, ariſing (as it ſeem- 
eth) from two cauſes. 1. From the reporter's taking 
down the name in court by the ſound only, which often- 
times may Cauſe a wide difference-in the orthograpy. 
And, 2. From the hand-writing of the reporter perhaps 
not being very legible ; the caſe being taken down in a 
hurry of the pen, and not publiſhed but by others after 


the reporter's death. Where the matter is very notorious, _ 


liberty hath been taken throughout this book, to reſtore 


ſuch broken words to their genuine and known originals ; 


ſo as to read inſtead of Hedcome, Hedcors; for Miſſerden, 
Miffenden ; for Trenſham, Frencham ; for Wooden, Moodend; 
for Yexford, Yokesford ; for Eutoſcatur, Uttoxeter ; and many 
other ſuch like. | | 


Sir James Burrow, who from his ſituation, as being ma- 


ſter of the crown office, hath opportunity to receive the 
true names from the records themſelves, is extremely uſeful 
in this, as in other more important reſpects; and that, not 
only in the caſes he reports himſelf, but in others occa- 
ſionally referred to. In ſpeaking of the proper method of 
intitling caſes of ſettlement, he obſerves, —** It may not 


abe amiſs to ſet forth a general rule, for intitling all 


<« caſes ariſing upon orders of removal; the want of 
« knowing, or the want of attending to which general 
„ rule, hath been the occaſion of infinite confuſion, in 


 «& tabling and citing caſes of this fort. The conſtant 


&« method of entring them in the rule book, is, to name 
the King as proſecutor : and the pariſh laſt charged with 
<« the pauper, and conſequently appealing to the court 
“of king's bench, as defendants. For inſtance : Two 
&« juſtices remove a pauper from A. to B.; and B. ap- 
« peals to the ſeſſions. If the ſeſſions confirm the order, 
« and B. brings the certiorari, the rule thereupon is in- 
« titled Rex ver ſus Inhabitantes de B. But if the ſeſſions 


 « diſcharge the original order, and conſequently A. ro- 


mains charged with the pauper, and brings a certiorars 


to remove the orders, then the rule bears for its title, 


„ Rex verſus Inhabitantes de A. (Burrow, Mansfield. 52.) 


— Nevertheleſs, as authors, in reciting theſe caſes, and 


the learned counſel and the court in their arguments, ſome- 
times give the name of one of the pariſhes, and ſometimes 
of the other, and ſometimes of both ; and the caſe in ſome 
inſtances may be eaſier apprehended, or explained with 


leſs - 
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Apprentice d. ſ- 
miſſed, but not 
diſcharged, hir - 
ing tor a year. 


leſs circumlocution, by inſerting at the head of it the 
names of both the contending pariſhes; that method is en- 
deavoured to be purſued throughout this courſe of ſettle- 
ments, where both the names can with reaſonable cer— 
tainty be come at. Sometimes a caſe is reported, without 
the name of either of the pariſhes, but with the name. only 
of the pauper; as John Giles's cafe, Bridget Bayly's caſe, 
and the like: In theſe, together with the names of the 


pariſhes, it ſeemeth eſſential, to retain alſo the name of 


the pauper. | | | 
17. The ſon was bound apprentice to his father, who 
afterwards gave up the indentures of apprenticeſhip, but 
did not cancel them : Then the ſon was hired into an- 
other pariſh for a year, and ſerved the year; and being 


likely to be chargeable, he was ſent by an order to the 


pariſh where he lived as an apprentice ; becauſe, the in- 
dentures being not cancelled, he ftil] continued an ap- 
prentice there. Mod Caf. 190. Dalt. 180. 
. Ln e e and St. Leonard's 
Shoreditch. The pauper William Hutchins, was bound a 
pariſh apprentice to one Freſt, a ſhoemaker in Southwark, 


till his age of 24, and ſerved him there three years. The 


maſter then removed to the pariſh of St. Luke in Midale- 


fex, taking the apprentice with him, where he ſerved 


four years. Ihe maſter then told him to go about his 
buſineſs, and work for himſelf : But the indentures were 
net cancelled nor delivered up. The pauper hired him- 
ſelf as a journeyman to ſeveral maſters of the ſame trade 
in different pariſhes ; and believed the ſaid Fro? did not 
know what maſter he worked with after he left him, nor 
ever called upon him to account for what money he earn- 
ed, and the pauper applied. the ſame to his own uſe. He 
worked and lodged the laſt 40 days before he attained the 


age of 24 "ops in the pariſh of St. Leonard's Sharedltch. 
The queſtion was, Whether he gained a ſettlement at Sz. 


Leonard's by this ſervice? By lord Mansfield and the 


court: The indenture of apprenticeſhip remained in 
force; and the relation of maſter and apprentice continued. 
But this ſervice in St. Leonard's cannot be conſidered either 
as a ſervice of his firſt maſter, or as an aſhonment, He 
was incapable of making a contract by way of hiring and 
ſervice, or of any act to gain a ſettlement. If his maſter 
had aſſigned him over to a particular perſon, it would 
have gained him a ſettlement, as a ſervice to the firſt maſ- 
ter. But this working in St. Leonard's was not carrying 
on the buſineſs of the firft maſter there, nor any ſervice 

| | | under 
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under the indenture. But the ſettlement is in that pa- 
riſh where he had laſt ſerved his firſt maſter as an appren- 
tice for 40 days, which was in St. Luke's. Burrow's Set. 
Cafe. 542. | 

But it is not neceſſary, in order to a diſcharge, that 
the indentures be cancelled ; it is ſufficient if they be de- 
livered up. Tichfield and Milford. I. 4 G. 3. Burrow's 
Set. Caf. $11, 

M. 9 G. 3. Notton and Rorſſone. Benjamin Maiſon the 
pauper, when an infant, was bound out a pariſh appren- 
tice to Hannah Cuttle of South Heendley widow, occupier of 
a farm within the ſaid townſhip, until he ſhould attain 
the age of 24 years. After he had ſerved about fix years, 
ſhe quitted the farm to her ſon Stephen Cuttle, and left the 
apprentice there with him. The ſaid apprentice lived 
with Stephen Cuttle there ſeveral years. Afterwards, being 


defirous to leave the ſervice, he applied to his maſter ; 


who told him, he might go where he pleaſed. Where- 
upon, he hired himſelf at ſeveral places, and received the 
wages to his own uſe, In ay 1766, the ſaid Stephen 
Cutile gave up his indentures to him. In Feburary 1767, 
he hired himſelf to 7ohn Baild:n of Notton; and the ſaid 
Stephen Cuttle being told of it in converſation, ſaid, he 
thought it a good place for him. He ſerved Baildon at 
Netten above 40 days, and then attained his age of 24 
vears.—It was argued, that he gained a ſettlement at 


| Notton, by having lived there 40 days, whilſt he continu- 


ed apprentice to Cuttle, Hannah Cuitle had not given up 
the indentures: Her ſon alone could not do it. The 
maſter being privy to this ſervice of Baildon, and conſent- 
ing to it, or approving of it, it was then a ſervice of the 


original maſter, tho' actually done to Baildon.— On the 


other hand, it was inſiſted, that this was no ſervice un- 
der the indenture of apprenticeſhip. The pauper hired 
himſelf as being ſui juris. The maſter did not conſent 
to the pauper's ſerving any particular perſon, He was 
not even conſulted about it. And when he heard of it, 


he only ſaid, he thought it a good place for him. And 


he had, before, given him a general leave to 8 
he pleaſed.— The court were clearly of opinion, th | 
ſervice with Baildon in Notton was not a ſervice under the 
indenture of apprenticeſhip; conſequently, his refidence 


in that pariſh upwards of 40 days was not ſufficient to 


gain the apprentice a ſettlement there, Burrow's Settl, 
Caf. 629. 
Vor. III. . B b | 18. K. 
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At what age an 
apprentice may 
cunſent to a viſ- 
Charge, 


18. H. 31 G. 2. Aufirey and Grinden. Francis Or ton, 
being then about ten years of age, was in Apri 1744, 
bound a pariſh apprentice to Samuel Lythall of the pariſh 
of Grindon, till his age of 24. He ſerved with his ma— 
ſter there under the indenture till Michaelmas 1754; at 
which time, the maſter, in conſideration of 40 s then 
paid to him by the apprentice, agreed to diſcharge him; 
which receipt and diſcharge were indorſed and written 
by the maſter on the indenture, which he then delivered 
up to the apprentice. The ſaid apprentice then went 
and hired for a year, and ſerved that year, at the pariſh 
of Higham. Afterwards, to wit, at Michaelmas 1755, 
he hired for a year, and ferved that year in the pariſh of 
Auſtrey. He was then upwards of 23 years, but not 24 
years of age The two juſtices remove him to Grin- 
don, judging him to have gained no ſettlement under theſe 
ſervices, The ſeſſions quaſh the order. It was moved 
to quaſh the order of ſeſſions. Againſt this, it was urged, 
That the apprentice by his diſcharge became fur ju- 
ris No intereſt at all remains in the pariſh officers, 
Their power is only a limited power. And a pariſh child 
thus bound, agreeable to the ſtatute of the 43 El. is upon 
the ſame foot as if he had bound himſelf; and when of 
full age, is at liberty to conſent to his own diſcharge, 
and thereby to put an end to the apprenticeſhip. But if 
not, yet the ſervice being by his maſter's leave and con- 
ſent, it gains him a ſettlement in the place where it was 
performed ; which was firſt in Higham, and afterwards 
in Auſtrey. By lord Mansfield Ch. J. The whole depends 
upon the queſtion, whether he was of age, or under 
age, at the time of his conſenting to the diſcharge. And 


by comparing the dates as above, it appears that he was 
under age; and then his conſent ſignifies nothing. For 


the conſent of an infant apprentice 1s, as if he had given 


no conſent at all. And if fo, his ſubſequent ſervices can 
never be conſidered as performed by the maſter's leave and 
conſent, and fo, as being a ſervice of his maſter under the 
indenture; becauſe this is no expreſs and explicit leave and 
conſent given by the maſter to the particular ſervice (as in 
the caſe of Fremington abovementioned); but was intend- 
ed to be altogether general, and is even founded in 2 
miſtaken apprehenſion, that the apprentice could conſent 
to his being diſcharged ; which, he, being an infant, was 
not capable of doing. And the order of ſeſſions was 
quaſhed, and the original order affirmed, Burrow's Settl. 


Caſ. 441. | 
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E. 6 E. 3. Ecdeſal-Bierlow and Warſiow. The pau- 
per Samuel 1//il/haw, being a pariſh apprentice, after he 
had attained the age of 21 years, agreed with his maſter 
to cancel the indentures, and the lame were accordingly 
cancelled. Afterwards, he was hired for a year and ſerved 
that year in Yarſlow, which was within the term compre- 
hended in the indenture. It was objected, that he was 
not ſui juris when he entered into the contract to ſerve at 
Iarflow; for the binding being by the pariſh under the 
43 El. c. 2. he could not, tho' above the age of 21, 
cancel the indentures without the approbation of the 
overſeers of the poor. By lord Mansfield Ch. J. There 
ſeems to be no neceſſity of the pariſh officers joining in 
the conſent to diſcharge this apprentice. There is no 
authority for it. And I ſee no inconvenience to the pa- 
riſh, or to any one elſe, in its being done without their 
concurrence, The act impowers them to bind the man- 
child out apprentice, till he comes to the age of 24. And 
the act was neceſſary to make valid the binding of the 
male pariſh apprentice till his age of 24; for he could 
not be bound longer than till 21, without the aid of the 
act. And two juſtices are to aſſent to this. But the 
ſame reaſon doth not hold, as to the diſcharge of the 
apprentice. This concerns the maſter and the appren- 
tice only. The latter part of the apprentice's time is of 
moſt ſervice to the maſter, Therefore the apprentice be- 


ing of age, if the maſter and he agree to it, they two 


may diſſolve the contract. If fo, then this perſon was 
ui juris when he hired himſelf at Y/arfow; and conſe- 
quently, he gained a ſettlement there by a hiring and ſer- 
vice for a year, Burrew's Seitl. Caf. 562. Eo 


19. H. 32 G. 2. St. Cuthbert's and Weſtbury, A per- Apprentice 
ſon, ſettled at St. Cuthbert's, was bound apprentice to a bound bewre the 


man reſiding at Meſibury, but whoſe ſettlement was at 
Harptree, a neighbouring pariſh, After the apprentice 


execution of a 


cel tificate. 


had ſerved 22 days, bis maſter obtained a certificate from 


Harptree, and delivered it to the overſeers at Vefbury; 
and the apprentice ſerved there further with his maſter 
for three years. The queſtion was, Whether the ap- 
prentice hereby gained a ſettlement at Veſtbury. By the 
court: Before the act, ſerving under an apprenticeſhip 
to a certificate man for 40 days in the pariſh where the 
maſter lived, would have gained a ſettlement to the ap- 
prentice. But the act ſays, that if any perſon ſhall be 
bound apprentice by indenture to any perſon re/iding under 
a certificate, he ſhall not thereby gain a ſettlement, Now 
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here is no ſervice for 40 days, under an apprenticeſhip to 
a maſter who did not reſide in this pariſh under a certi- 
ficate; and therefore the apprentice in this pariſh did not 
gain a ſettlement. But it would have been otherwiſe, 
if he had ſerved 40 days, before his maſter became cer- 
tihcated. Burrow's Settl. Caſ. 470. 

20. T. 13 C. 2. Ee Bridgeford and Orflin. The 
maſter of a pariſh apprentice dying inteſtate, his widow, 
without any adminiſtration taken out, aſſigned the ap- 
prentice to Edward George; who with the conſent of the 
apprentice, aſſigned him over, by verbal agreement, to 
Thomas Baggaley of Eaſt Bridgeford, for the remainder of 
his term of g years. And he accordingly lived with the 
ſaid Thomas Baggaley at Eaſ Bridgeford, and ſerved out 
his time there, which was more than 40 days. This 


was unanimouſly holden to be a good ſettlement in Eaf? 


Bridgeford. For tho? an aſſignment of an apprentice be 


not ſtrictly legal, yet where an apprentice has lived and 


ſerved 40 days under an aſſignment, he ſhall gain a ſet- 
tle ment, becauſe of the conſent, even tho” it be only a 
verbal agreement. Burrows Seti . Caſ. 133. 

Note; this is ſtated to have been by the apprentice's 
own conſent ; and conſequently by the aſſignment it be- 
came, as it were, a new apprenticeſhip: and the point 
feemeth not to have been in queſtion, Whether by the 
death of the maſter the ways ugg” was determined, 


But in the caſe of Zatring and Selfon, E. 26 GC. 2. The 


maſter died, The apprentice, a year and more before the 
expiration of the term for which he was bound, hired 
himſelf for a year, and ſerved that year; and it was held 
that thereby he gained a ſettlement. For apprenticeſhip 
is a perſonal truſt between the maſter and fervant, and is 
determined by the death of either the maſter or appren- 
tice. Burrow's Settl. Caf. 320. | 

21. M. 5 E. 2. Sulford and Storeford, It was moved 
to quaſh an order of two juſtices confirmed at the ſeſſions. 
The ſeſſions ſtate the caſe ſpecially, that one Lineacre had 
been bound-an apprentice by indenture, and ſerved his 
maſter the laſt two years of his apprenticeſhip in the pariſh 
of Salford; but that his indenture was not ſtamped. 
However, the juſtices adjudged this to be a good ſettle- 


ment by way of ſervice, though not as an apprenticefhip ; 


and accordingly removed his wife and two daughters 
from the pariſh of Szoreford to the pariſh of Salford. But 
the court held this te be no ſettlement, on the authority 

of 
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of Cureden and Leiland; and quaſhed the order. 2 Bar- 
nadiſt. 39. 3 

T. 5 G. 3. Whitchurch Canmicorum and Wotton Fitze- 
payne. The pauper John Gay, being of the age of 22 
years, agreed with a {tone maſon that he ſhould take the 
ſaid John Gay apprentice for 6 years, to teach him the 
trade, and that indentures ſhould be executed accordingly. 
He went and ſerved 5 years, when they parted by con- 
ſent; but no indentures were ever executed. It was 
contended, that this was good as a hiring and ſervice, 
But by the court, Here is no hiring expreſſed or implied. 
The objects are different. A binding as an apprentice, 
and a hiring as a ſervant, cannot be converted one into 
the other. And the caſe of the King and St. Mary Kal- 
lendar in Winchefler was mentioned as in point. Burrow's 
Settl. Caſ. 549. | nal > 

H. 10 G. 3. Peterchurch and All Saints in Hereford. 
The pauper, 4braham Lewts, when a boy, together with 
his father, entred into an agreement in writing, not 
ſtamped, with Mrs. Tri7gham of All Saints, reciting, that 
« whereas the boy, with the conſent of his father, is to 
ee be bound apprentice to her for ſeven years,” ſhe agrees 
to pay the boy 255 the firſt year, the four following years 
52s each, the ſixth year 31, and the ſeventh year 41. 
He ſerved her two years, and received the money agreed 
on for the ſaid time; then left his miſtreſs: and no in- 
denture of apprenticeſhip was ever executed. It was ar- 
gued, that the pauper in this caſe was to be conſidered as 
a ſervant. Every thing here ſtated was ſervice. Nothing 
was to be learned. And he was paid wages by his miſtreſs. 
He was hired for ſeven years; and ſerved two of them; and 
received the money for that time, according to the agree- 
ment. But by the court: An apprenticeſhip was cer- 
tainly the thing in view. But no indenture was executed; 
ner could the agreement be eſteemed to ſupply the want of 
it, as it was not ſtamped. Nor can it be conſidered in the 
nature of a ſervice: For in that caſe there muſt be a hiring 
for a year, and a ſervice for a year under ſuch hiring. 
And the binding as an apprentice cannot be converted 
into the hiring as aſervant. Bur. Settl. Caſ. 656. | 

22. T. 13 & 14 E. 2. Ea Knoyle and Teffont Magna. 
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Indenture nat 


Two juſtices make an order to remove Anne Bowles, wife produced, how 


of James Bowles (who had run away and left her) from 
Teffont Magna to Eaſt Knoyle. Upon appeal, the ſeſſions 
confirm that order, and ſtate the caſe thus: It appearing 
to this court, upon the evidence now given, that the ſaid 
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James Bowles was bound an apprentice by indenture, to 
one William Willins of the pariſh of Ea Kuhle, and that 
he ſerved 3 years at Eaf? Knoyle aforeſaid under the faid 
apprenticeſhip; at which time the ſaid William [liitins 
the maſter died; and that the ſum of 51, being the full 
conſideration money, was paid by his father with the ſaid 
apprentice for ſuch his binding: But the indentures of 
apprenticeſhip were not produced ; neither did it appear 
to this court whether the duty af 6d in the pound di- 
rected to be paid by the ſtatute of the 8 An. 4. 9. was 
paid, or whether the ſaid indentures were ſtamped as the 
ſaid ſtatute requires, It was objected, that the juſtices 
had admitted evidence that was not legal : "That they ad- 
mitted parol evidence of an indenture, which they ſtate 
not to have been produced, and have not given any reaſon 
why it was not produced, nor did it appear to them that 
the duty was paid, or whether the indentures were 
ſtamped as aforeſaid. But Mr. juſtice Page and Mr. 
juſtice Chapple (the only two juſtices that were in court) 
over-ruled the objection, and refuſed to make a rule to 
ſhew cauſe. For it is ſtated, that it appeared to them 


that he was bound by indenture. Perhaps the indentute 


was loſt. Nor do they ſay that the duty was not paid, 
or that the indenture was not ſtamped, Burrow's Sett!, 
Caf. 151. 

T. 22 C23 G. 2. St. Helen's Abingdon and St. Saviaur's 
Southwark, IT'wo juſtices made an order to remove Anne 
Hutt, wife of Jeſeph Hutt (who had abſconded for 6 
months) from St. Saviour's to St. Helen's, And the ſeſ- 
ſions upon appeal confirm that order, and ſtate parol evi— 
dence produced before them of an indenture of apprentice— 
thip (not produced) of Joſeph Hut the father to William 
Hutt the grandfather. Upon the whole of which, it ap- 
peared that the indenture was not produced, and pro- 
bably (even to very ſtrong preſumption) was never 


ſtamped. It was moved to quaſh theſe orders, for that 


there is only parol evidence of an indenture, which 
ought itſelf to have been produced ; and it doth not ap- 
pear to have been ſtamped. And by the court: There 
is not enough ftated to ſhew, that this is a binding with- 
in the act. And the orders were quaſhed, Burrew's 


Seit. Caſ. 292. 


Indeed parol evidence of an e ought to be 
admitted with great caution, and not without ſuffi- 
cient proof that the original. could not be come at. 
And in caſe of parol evidence, it ſeemeth that all 

x thoſe 
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thoſe circumſtances, without which the indenture would 
not be good if produced, ought to be proved fatisfac- 


torily to the court: as, ter the indenture was writ- 


ten upon ſtamped paper or parchment; that it was 


executed by the parties; what ſum (if any) was given 


with the apprentice; and that an additional ſtamp 


upon the account of ſuch ſum of money or other 
valuable thing was alſo impreſſed. Otherwiſe, where 
the indenture upon the face of it would be bad, it 
may poſſibly be ſecreted by thoſe whoſe intereſt it is 


that it ſhould not 88 


vi. of Settlement by fervice. 


In like manner as under the laſt head, I will firſt ſet 
down the whole law relating to the ſubject before us, 
and then the adjudged caics upon, the leveral branches 
thereof. 
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By the 1 3 & 14 C. 2. c. 12. On complaint by the church- Dp e eee 
zwar dens or gb rſeers, wa 40 days after any perſon Hall come ing ſettlement by 


to ſettle in any tenement under 101 a year, two juſtices, (1 Q.) 
may remove him to the place where he was lajt legally ſettled, 
either as a native, houſhalder, fajourner, appr entice) or fer- 
vant, for the ſpace of 40 days at the leaſt. 

But by the 1 F. 2. c. 17. The forty days continuance hail 
not inake a ſettlement, but 1 5 the time of delivering notice in 
writing. 

And by the 3 M. c. 11. From he publication of ſuch no- 
tice in the church, 

But by another clauſe in the "RF act of the 3 W. If 
any unmarried perſon, not having child or children, ſhall be 
lawfully hired into. any pariſh or town for one year, "ſuch ſer- 
vice ſhall be adjudged and deemed a good ſettlement therein, Ihe 
no ſuch notice in wr iting be delivered and publiſhed, 

And by the 8 & 9g . c. 30. Whereas ſome doubts have 
ariſen touching the ſettiement of unmarried perſons, nat having 
child or children, lawfully hired into any pariſh or town for 


one year, it is enatted and declared, that ng frch perſon ſo 


hired as aforeſaid, ſhall be adjudged or deemed to have a good 
ſettlement in any ſuch pariſh or townſhip, u unleſs Jauch perſon 
Jhall continue and abide in the ſame ſervice during ibe ſpace of 

one whole year. 
By the 12 An. ft. 1. c. 18. If any perfor after June 24, 
1713, ſpall be a hired ſervant with any perjon, wha did come 
B b 4 5 ly 


ſet vice. 
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into, or ſhall reſide in any pariſh, tawn/hip,” or place, by means 
or licence of a certificate, and not afterwards having gained a 
legal ſettlement in ſuch pariſh, townfhip, or place; ſuch ſervant 
ſhall not gain any ſettlement in ſuch pariſh, townſhip, or place, 
by reaſon of ſuch hiring or ſervice, but ſhall have his ſettle- 
ment as if he had not been an hired ſervant to ſuch per ſon. 
I. 2. i | 

And bythe 9 10 V. c. 11. No perſon who ſhall come 
into any pariſh by a certificate ſhall be adjudged, by any at} 
whatſcever, to have procured a legal ſettlement in ſuch parijh, 
unleſs he foall bona fide take a leaſe of a tenement of 10 J a 
year, or ſhall execute an annual office in ſuch pariſh : (And 
conſequently ſhall gain no ſettlement by ſervice. ) 
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| General expo- On complaint toithin 40 days] by the ſtatute of C. 2, 
me irs] perſons became ſettled, if not removed, in 40 days. But 
and ſervice, a i . . 

| whereas people came privately into pariſhes, and continued 
perhaps 40 days, before they were publickly known to be 
there; therefore the ſtatute of the 1 FJ. 2. did provide, 
that ſuch 40 days ſhould not gain a ſettlement, but after 
the time of delivering notice in writing to the over- | 
ſeers, that ſuch perſon was come to inhabit in ſuch pa- | 
riſh. And whereas in that caſe, the overſeer to whom 
ſuch notice ſhould be delivered, either through ignorance 
or wilfulneſs, might conceal ſuch notice from the inhabit- 
ants ; therefore the 3 W. did proyide, that ſuch 40 days 
ſhould be accounted from the time of the publication of 
ſuch notice in the church, and not otherwiſe. But then 
by the ſubſequent clauſe of the ſtatute of the 3 W. it is 
enacted, that if any unmarried perſon, not having child or chil- 
dren, ſhall be lawfully hired into any pariſh or town for one 
year, ſuch ſervice ſhall be adjudged a good ſettlement therein, 
though no ſuch notice in writing be delivered and putlijhed ; 
And the reaſon thereof is this, becauſe that ſuch notice 
would not avail ; for that the juſtices upon complaiat of 
the overſeers, who are no parties to the contract, cannot 

made void. the contract between the maſter and ſervant, 
by which the ſervant is bound to continue with his maſ- 
ter, if he requires it. And therefore upon this act, if the 
ſervant was hired for a year, and ſerved 40 days under that 
hiring, he was not removeable, and gained a ſettlement ; 
and ſo in every place where he ſerved 40 days under ſuch 
hiring, and there gained a ſettlement ; and where he ſerved 
the laſt 40 days, there was his laſt ſettlement. But this 
eaſy method of acquiring ſettlements, caufing ſervants to 

become inſolent, at laſt the ſtatute of 8 & 9A. was made, 

which 
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which enacteth, that no ſuch perſen ſo lawfully hired into any 


pariſh or townſhip ſhall be adjudged to have a good ſettlement 
there, unleſs he ſhall continue in the ſame ſervice during the 
ſpace of one whole year. But if he ſhall continue in ſuch 
ſervice during the ſpace of one whole year, his ſettlement 


in all other reſpects ſhall be as before; that is to ſay, 


every continuance of 40 days unremoveable during ſuch 


ſervice for the year ſhall be deemed a ſettlement; and 


where he continues the laſt 40 days, there is his laſt ſet- 
tlement. But there hath been much doubting, what 
mall be deemed a hiring for a year, and alſo what ſhall be 
deemed a ſervice for a year, within the ſenſe of theſe ſta- 
tutes; and what relation ſuch hiring and ſervice ſhall bear 


to each other: The arguments for and againſt which on 


each {ide, in the adjudged cafes hereafter following, will 
be the better underſtood, from this ſhort hiſtorical account 
which hath been given, of the progreſs of the law relating 
to this matter, - 5 


2 


3 


93 


40 days] Leſs than 40 days reſidence in any pariſh will Forty days reG- 
not gain a ſettlement. As in the caſe of Goring and Moleſg dence neceffary 
worth, E. 4 G. 2. A perſon was hired for a year, and te a een. 


ſerved the year. His maſter lived at Goring, and kept a 
boat, which navigated from Goring to London, but the 
ſervant was not 40 days in the whole year at the pariſh 


of Goring, but ſerved out the year on board the boat. 


By the court, This was no ſettlement at Goring, Sefl, 


C. V. 1. 327. Caſ. of Settl. 219. 1 Barnardiſt. 436. 


But it is not neceſſary that the ſervant reſide 40 days 
together without interruption. As in the caſe of Green- 
wich and Longdon, H. 18 G. 2. George Null was hired 
for a year and ſerved a year, as a livery ſervant, at 71 
wages, to one captain Saunderſan, commander of the 
William and Mar) yacht, who had an houſe and family 
at Greenwich, and reſided there when not abſent on the 
king's ſervice. His maſter made frequent voyages to and 
from Holland, and he always attended him in the ſame; 
and he was never 40 days together at Greenwich, but du- 
ring his ſervice, he was there 40 days at different times. 
By the court: It need not be 40 days all together; it is 
ſufficient if within the year he reſide 40 days in the Whole. 
Burrow's Settlement Caf. 243. | 


Two juflices (1 Q.) may remove him] But it hath been Whether the ler- 


obſerved before, that the juſtices upon the complaint of 
the pariſh officers, cannot remoye the ſervant from his 
| maſter; 


vant may be t- 
moved from ihe 
matter, | 
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maſter ; becauſe they cannot upon ſuch complaint diſſolve 

e contract betwixt the maſter and his ſervant, to which 
— the officers are no parties; for that can only be 
done upon the complaint of the maſter or ſervant. There. 
fore if a maid ſervant ſhall happen to be with child, which 


child is likely to be born a baſtard ; yet if her maſter is 


willing to keep her, the pariſh cannot remove her; but 
the maſter, if he pleaſes, may complain to a juſtice of the 
peace, that ſhe is leſs able to perform the ſervice, and the 
Juſtice (if he fees cauſe) may diſcharge her, and then the 
pariſh by order of two juſtices may remove her. 

But although regularly the fervant cannot be removed 
from the maſter, yet the maſter may be removed from the 


ſervant ; as if the ſervant hath gained a ſettlement in the 


ariſh, and the maſter hath gained none, which may often 
tc the ſettlement of the ſervant no way depending 
upon the ſettlement of the maſter; in ſuch caſe, if the 
pariſh will remove the maſter, they cannot remove the ſer- 
vant; but the maſter may complain to the juſtices, who 
may compel'the ſervant to go along with him. 


If any unmarried perſon not having or child or children] E: 
10 An. Antony and Cardigan. A perſon having a daughter, 


which daughter was married and ſettled elſewhere, hired 


himſelf for a year, and ſerved the year : By the court, He 
is a ſingle perſon within the meaning of the act, tho? not 


expreſsly within the letter of it. The meaning of the ſta- 
' tute was, that he might not bring any conſequential d:- 


mage to the pariſh, which he cannot poſſibly do here. 
And they held that the man, notwithſtanding he had a 


child, gained a ſettlement by virtue of that ſervice, Caſes 


F S. 7. Foley. 131. | 
E. 1 An. Farringdon and Witty. A ſervant hired for a 


year, ſerved half a year of the time, and married, The 


queſtion was, Whether the juſtices, on complaint of the 
overſcers, could make an order to remove him to the place 


of his laſt legal ſettlement? By the court, The contract 


between the maſter and ſervant was not diſſolved by the 
marriage; and admitting it might be diffolved by an or- 
der made on complaint of the maſter, yet without that, 
and upon complaint of the officers only, it could not be 
Aiſſolved. And the marriage doth not hinder the ſervice ; 
the contract continues; and if the man performs his ſer- 
vice, he gains a ſettlement. 2 Salk. 527. 
The ſame reſolved, M. 1 G. 2. K. and Sutton. Sefl, 
C. V. 2. 121. 
1 27 
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F. 27 G.2. Hanbury and Tarbick, The pauper was 
hired for a year at Hanbury; ſerved three quarters of the 
year; then married; whereupon his maſter took him be- 


tore a juſtice, Who allowed the maſter to diſcharge him 


for marrying within the year, but made no order in writ- 
ing. The queſtion upon this was, Whether the ſervant 
was properly diſcharged within the ſtatute of the 5 El. c. 


4. /. 5- By Lee Ch. J. and the court: Here is no act of 
juriſdiction in the juſtice, having made no order in writ- 
ing. Though the maſter might diſpen with the ſervice 


by parol, a juſtice of the peace cannot, who hath his ju- 
riſdiction by ſtatute, and every thing he does in purſuance 
of it muſt be by order, and that is examinable in the court 


of king's bench. Therefore the court held, this was no 
_ diſcharge of the ſervice. And they ſaid that the juſtice can 
only, by the ſaid ſtatute, diſcharge for reaſonable cauſe ; 


and that marriage itſelf, as ſuch, is not a reaſonable 
cauſe; the ſame being no offence, nor inconvenience to. 


the publick, Bur. Set. Caſ. 322. 


E. 31 E. 2. Bank Newton and Marton. George Ayrton, 
the pauper, and his wife, being legally ſettled at Bank 


Newtcn ; he the ſaid George Ayrton, on the 16th of Fe- 
bruary 1738, agreed with John Milcocth, fon of Henry 


Il/ilcock of Marton, by order and on behalf of his ſaid fa- 


| ther, to ſerve the ſaid Henry Wilcoch, for a year from the 


24th of the ſame month of February (when his father's 


then ſervant was to go away), at 5 guineas wages, in caſe 


the ſaid Henry I/ilcock ſhould approve the ſaid terms. On 
the 18th of the ſaid February, the wife of the ſaid George. 
Ayrton died, without iſſue. On the 24thof the ſame month, 
the ſaid George Ayrton went to Henry Wilcock, and Henry 
aſked him, upon what terms his fon and he the ſaid George 


had agreed. Which terms he the ſaid George repeated, as 


above, Whereupon, he the ſaid Henry Mileocł laid, that 
he did agree to the ſaid terms. And the ſaid George Ayr- 
tan did then enter upon, and continue in the ſaid ſervice 
fora year, It was objected, that this man was not an un- 
married perſon at the time of the hiring, to wit, on the 
1th of February. Unto which it was anſwered, that 
tie contract was not compleat, but a mere nullity, till the 
allent of the principal (the father), which was, on the 


24th. For he had. it in his power to diſapprove. It was 


not binding, till his aſſent was given. For the agent only 


acted under a limited authority. And when the princi- 


pal did aſſent, the ſervant was unmarried.—And by the 
court, it is clear, that the hiring was on the 24th. For 
| the 


« 
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the father might have diſſented from the conditional agree. 
ment made by his ſon on the 16th. And, conſequently, 
they held, that this hiring and ſervice did gain a ſet- 
tlement at Marton, where the ſervice was performed. 


Burrow's Seitl. Caf. 455. | 
Hiring for year. Shall be lawfully hired into any pariſh or town for one year] 


Theſe: words do introduce one great ſubject of debate, 8 


namely, What ſhall be deemed a ſufficient hiring for a year 


within theſe ſtatutes, by virtue whereof a perſon ſhall be 


intitled to gain a ſettlement ? Concerning which it hath 
been reſolved as follows : | | | | 
To be by one in- (1) M. g An. Dunsford and Ridgwick, A perſon was 
dire contract. Fired for half a year, and after that was hired again for 
another half year, with the fame perſon, and thereupon 
ſerved a year in one continued intire ſervice, but by ſeve- 
ral hirings. By the court: It ought to be one intire 
contract and one intire ſervice; the one is required by 
the ſtatute, as well as the other. If a ſervice under ſe- 
veral contracts ſhall gain a ſettlement, one that ſerves 
by the month, by the week, or by the day, may, if he 
continues a year, gain a ſettlement. One may hire by 
the day for charity ; but there 1s danger of being charge- 
able in hiring ſuch a perſon by the year. For ſuch a term 
as a year, it is not ſuppoſed a maſter would hire one, 


unleſs able of body, and ſo a perſon not likely to become 


chargeable, 2 Salk. 535. | 
M. 12 An. Horſham and Shipley, A perſon was hired 
from May- day to Lady-day, then from Lady-day to May- 
day; and fo on again in like manner for another year. 
The queſtion was, Whether this gained a ſettlement ? 
And the court were of opinion, it did not; for they ſaid 
the hiring muſt be for a year. Foley. 134. 
H. 11 G. 3. Great Salkeid and Lowther. Two juſtices 
removed Catharine Nicholſon from Great Salkeld in Cumber- 
land to Lowther in the county of Meſimorland: And the 
ſeſſions, upon appeal, confirm their order; ſubject to the 
opinion of the court of king's bench, on the following 
caſe. The pauper was hired to William Thompſon of 
Hackthorpe-hall in the pariſh of Lowther from Whitſuntide 
to Martinmaſs ; and again was hired to the ſaid Thompſon, 
at Hackthorpe, for the ſucceeding half year from Martin- 


maſs to the Whitſuntide following: and in purſuance of 


thoſe hirings, ſerved the ſaid William Thompſon, at Hack- 
zharpe aforeſaid, for tke complete year, without leaving 
her ſervice; and received two half years wages, It was 

| further 


E „% cc 20a kw. -. Hg E4 


yz Ty Op 6 Fi 00d: | ad 


Ss 


12 


——ů 


c_ 


„„ „ Be. © OR. © STS, | W2 


* ä * 2 


LA] 


Pooz. (Settlement by ſervice.) 397 


further ſtated, that the uſual cuſtom of hiring ſervants in 
Cumberland is from half year to half year: That it hath 
deen the invariable practice of the quarter ſeſſions of Cum- 
berland, as long as can be remembered, to adjudge that 
the ſaid hiring for two ſucceſſive half years, and ſervice 
in purſuance thereof for one whole year, with the ſame 
perſon and in the ſame place, ſhould be a ſettlement un- 
der the ſeveral acts of parliament made relating to the 
poor. It was moved to quaſh theſe orders, as here was 
no hiring for a year. Mr Wallace was to have ſhewed 
cauſe, on behalf of the pariſh of Great Salteld; but he 
candidly acknowledged that the orders could not be ſup- 
ported, there being no hiring for a year. Burrows Settl. 
Caf. 674. | | | 3 
(2) H. 24 G. 2. Wincauntan and Crediton. A boy of General hiring 
17, born in Mincaunton, offered himſelf to ſerve Samuel implies hiring 
Milliams of Charlton Horethorne ; who hired him to ferve '* * Fe 
him in huſbandry, and agreed to give him meat, drink, 
waſhing, lodging, and cloaths when wanted; but no 


particular time was agreed on, and the pauper appre- 


hended his maſter might have been off, or he might have 


gone away from him, at their pleaſure : nevertheleſs there 


was no agreement for that purpoſe. The boy continued 
and ſerved him in Charlton Horethorne two years and an 


half. By the court: He gained a ſettlement there, by 


this ſervice. A general hiring is a hiring fer a year. And 
here are no circumſtances in this caſe, to ſhew an inten- 
tion to the contrary, or to vary it from the general rule, 
The mere apprehenſion of the pauper doth not do it. 
Burrows Settl. Caf. 299. f 

E. 33 G. 2. Handley and Berwick St. John's. The 
pauper, ſettled at Handley, happening to meet Mr Jones, 
head keeper of Ruſhmore lodge in the pariſh of - Berwick 
St. John, who had then lately parted with one Edward 
Hill, who had been for many years one of his ſervants 
or under-keepers, at the wages of 31 a year and a 
keeper's livery, beſides meat, drink, and lodging; the 
ſaid Mr. Jones addreſſed the pauper thus, Do you like 
the life of a keeper? Which being anſwered in the af- 
firmative, he ſaid further, Then go into Ned Hill's place, 
and you ſhall want no encouragement. Accordingly he 
went, and continued in the ſervice for 3 years, and 
received 3 years wages. The queſtion was, Whether 
this converſation amounted to a hiring for a year, ſo as 
to pain a ſettlement. It was urged, that a hiring gene- 


rally is hiring for a year, and that the law knows no 


other 
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ether ſervant but one for a year; and that this has an ex- 
* reference to Hill's ſervice, which was for a year: 


n the contrary, it was argued, that here was no actual 


hiring at all; and none can ariſe by implication, from the 
bare ſervice alone; and that the reference to Ned Hill's 


ſervice relates to Hill's work only, and not to his contract. 


By lord Mansfield, and the court: This man ſerved 3 
years, and received wages accordingly. But it is ob- 
jected, that he was never hired at all. It is admitted, that 
if he was hired at all, it would by law be a hiring for a 

ear. And upon the ſtate of this converſation, it is a clear 
kiring - for Hill was a hired ſervant. And therefore it 
was adjudged, that the pauper thereby gained a ſettlement, 


Burrow's Settl. Caf. 502. 


M. 10 G. 3. Bedfield and Dedham. The pauper Sa- 
muel Bolton was hired to John Maſon of Dedbam, to ſerve 
him in the buſineſs of a plumber and glazier, at the 


wages of ſix ſhillings a week, board, lodging, and waſhing, ſum- 


mer and winter. He ſerved under that agreement for ele- 


ven months ; when his maſter, having taken an appren- 
tice, informed him, that he muſt lodge out of his houſe, 
Upon which, the pauper demanded 6d a week more; 


alledging, that he would otherwiſe quit the ſervice. He 


continued to receive the additional 6d a week till after 
the expiration of the year. And the pauper, by the afore- 
ſaid hiring, apprehended he was bound to ſtay with his 


maſter a year.— It was objected, that here is nothing 


ſtated that imports a contract for a year; and conſe- 


quently, the pauper was not bound to ſerve a year, what- | 


ever he himſelf might apprehend concerning it, Unto 
which it was anſwered, that a general hiring is a hiring 
for a year. The mention of 6s a week is only to aſcer- 
tain the rate of the wages, but doth not mean to conſider 


the ſervice as a weekly ſervice ; and as the wages in this 


trade are higher in winter than in, ſummer, the words /um- 
mer and winter ſhew that this was intended to be a conti- 
nued contract for both thoſe ſeaſons; and that by fixing 
the wages to be the ſame in both, it was bn 3 3 e. by 
both parties to be a contract for the whole year. But it is, 
at leaſt, an indefinite contract; and an indefinite contract 
is a contract for a year. —By lord Mansfield and the court: 
There muſt be a hiring for a year; either in law, or in 
expreſs words, The words do not expreſs it: And here 
is a circumſtance ſtated, which deſtroys the preſumption 


of its being a general hiring for a year; namely, that the 
feryant demanded an additional ſixpence a week, alledging 
| I | that 


-— 
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that he would otherwiſe quit the ſervice ; and the maſter's 
complying with this demand ſhews that neither of them 


- 


al at that time thought the contract originally made between 

e them was binding for a year. Burrow's Set. Caſ. 65 3. 

5 (3) A. 25 G. 2. Ilam and Tutbury. Rowe Port of the Hiring fora year, 
3 pariſh of Jlam, eſquire, hearing that the pauper was a bet 3 whi ch 
3 likely boy to ſerve him as his poſtilion, ſent to the pau- 5 
* per's father to have him upon liking. After the pauper 

at had ſerved Mr Port 8 weeks on liking, Mr Port hired 

a him for a year to commence from the beginning of the 

Ir ſaid 8 weeks. He ſerved Mr Port in the ſaid pariſh of 

it Ilam a+ year (including the 8 weeks) and ten days and 

t no longer. By Lee Ch. J. This caſe differs from all the 

| former caſes. In Lidney and Stroude, the firſt hiring was 

5 conditional, for a quarter of a year upon liking ; and if 

Ee they did like each other, then to continue for a- year: 

e Vet it was holden a good ſettlement, as they did like each 

7 other; and the year's ſervice was performed. In New 

> indſor and Chepping Mycomb, it was uncertain till the 

- end of the year, whether the hiring would be for a year, 

e. yet happening ſo in event, it was held good. In the 

; preſent caſe, the commencement of the hiring was 8 

E weeks after the boy had been upon liking, with a re- 

er troſpect to his firſt coming into the ſervice. Now a man 

= cannot ſerve from a day paſt, Mr. juſtice Feſer thought 

is the caſes of Lidney and Stroude, and of Chepping M ycomb and 

8 Neu Windſor, had carried the matter as far as poſſible; 

. and if they were new queſtions, he ſhould doubt of thoſe 
reſolutions: But both theſe were hirings for a year, pre- 

0 vious to the ſervice; and the conditions were performed. 

9 He obſerved alſo, that the ſafeſt way is to adhere ſtrictly 

5s to the words of the act of parliament ; for refinements 

er upon theſe queſtions have produced infinity of queſtions 

is and difficulties. And the court were of opinion that the 

Ns pauper by virtue of this hiring gained no ſettlement in 

* lam. Burrow's Settl. Cal. 304. 885 5 

g (4) T. 36. Ranton and Haughton. Order ſpecially Hiring for eleven 
y ſtated : John Evans was hired with Ralph Trub/haw of months. 
1 Haughton from Aſp-Medneſday till Chriſtmas, and ſerved him | 
* that time. Then he went away from him, and ſtaid with 

: his father in Ranton, for about a week, Then he returned 

N to the ſaid Ralph Trubſhaw, and was again hired with him 

e for 11 months, and ſerved him the ſaid 11 months: Then 

n departed from the {ſaid Ralph>Trubſhaw, and took his 

% cloaths with him, and was abſent one week. Then he 

g returned to the ſaid Ralph Trubſbazo, and was hired with 

at | him 
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him for eleven months, and accordingly ſerved him; and 
then left that ſervice, and went to his father in Ranton, 
and ftaid about one week. Then the ſaid John Evany 


ſerved one John Sutton of Haughton aforeſaid for about three 
weeks; then returned to Ranton aforeſaid, and ſtaid for 


about a week: and then returned to the ſaid John Sutton, 


and hired with him for 11 months, and ſerved within a 
fortnight or 3 weeks of the laſt 11 months, where, by 
agreement with the ſaid John Sutton, to avoid a ſettle- 
ment in the pariſh of Haughton aforeſaid, he left him, 
took his cloaths, and went into the pariſh of Gneſall, and 
there continued about a week; then returned to the ſaid 
John Sutton, and continued with him ſo long as to make 
up his ſervice of the laſt 11 months; and 3 weeks before 
Chriſtmas, the ſaid John Evans hired himſelf again to the 
ſaid Jobn Sutton, for another 11 months, and ferved him 
from that time till within 3 weeks of Michaelmas follow- 
ing, and then came away and married. The queſtion was, 
Whether theſe ſeveral hirings were ſufficient to gain a 
ſettlement in the pariſh of Haughton ? Parker Ch. J. ſaid, 
this was an apparent fraud, and different from all the 
other caſes, Pratt J. ſaid, I doubt we muſt take the law 
to be, that there muſt be a hiring for a year, and a ſer- 
vice for a year: Here the ſeſſions have found it ſpecially, 
and there is neither hiring nor ſervice for a year: And 
ſuppoſe a man that lives in a pariſh incumbered with poor, 
hires. a ſervant for 11 months only, purpoſely, by way of 
caution, to prevent a charge upon the pariſh, the intent 


is lawful, and how can ſuch hiring and ſervice gain a 
ſettlement? And as to the matter of fraud, if there is 


any, the juſtices of the peace are judges of that. Eyre 
J. was of the ſame opinion of Pratt J. ( Powis J. being ab- 
ſent). Afterwards, in Eafter term, after long debate and 
conſideration, the opinion of all the court was, that theſe 
hirings and ſervice in the pariſh of Haughton were not ſuf- 
ficient-to gain a ſettlement : and though ſuch hirings as 
in this caſe do defeat ſettlements, yet if that is a miſchief, 


it is to be remedied by the legiſlature, and not by the court, 


which is to judge on the law as it ſtands. Fol. 137. 
Str. 83. 10 Mod. 392. 
FT. 30 & 31 G. 2. Milvich and Creyton, Thomas Thacker 
was hired at Milwich for 11 months for 41 10s; and it 
was agreed between him and the. maſter, that he fhould 
give in a month's ſervice, beyond the 1x months. He 
ſerved the 11 months, and alſo the given-in month, ex- 
cept the laſt 3 days, and. he could not fav whether he 
„% | 7; 2 Terved 


Pod. (Settlement by ſervice.) 


ſerved them or not; but he received the whole 41 10 8 


wages. It was moved to quaſh theſe orders; becauſe 


this was not a hiring for a year, being only for eleven 
months; nor a ſervice for a year, becauſe three days are 
wanting at the end of it. But the court were very clear, 
that this agreement is a manifeſt contract to ſerve for a 


year, notwithſtanding the form of expreſſion ; (which by 


the way they conſidered as an attempt to prevent the man's 
gaining a ſettlement, by a very paultry evaſion.) The real 


queſtion is no more than whether 11 and one make 12. 


'There are no particular technical words neceſſary, to 
make a hiring for a year. The ſubſtance of this agree- 
ment is, to ſerve 12 months, for 41 10s. And what 
ſignifies'the variation of expreſſion? Every contract to 
ſerve, is a contract to ſerve for a year, unleſs there be 


ſomething to explain it otherwiſe ; and certainly there is 


nothing here to explain it otherwiſe. And no action 
could have laid for the wages, till the end of the whole 


12 months. And as to the ſervant's going away three 
going y | 


days before the end of the year; the ſtate of the fact doth 
not ſupport the objection. He could not ſay, whether he 
did or not, But he received the whole 41 10s wages; 


which at leaſt ſeems to imply the maſter's conſent or 


,permiflion, Burrow's Settl. Caf. 433. | 
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(5) H. 31 G. 2. Biſhop's Hatfield and Saundridge. A man Hiring for 4 yeit 


was hired from Michaelmas to Michaelmas, for 51 wages 
with liberty to let himſelf for the harveſt month, to any 


with liberty to 
be abſent during 
the harveſt 


other perſon. He ſerved till the harveſt month, and then month. 


hired for that month, and received wages for it. During : 
E 


that month, he brewed for his maſter, and lodged in h 


maſter's houſe at Saundridge during the whole year; and 


ſerved out the remainder of his time, and received his 51 


wages. By the court: This is in effect only hiring for 


1 months; and the harveſt month is the principal month 
of the year. It is ſafeſt, to keep to the ſtatute, If we 
allow this, we ſhall not know where to ſtop. Burrou's 
Settl. Caſ. 439. CDs ; 


(6) T. 10G. 3. Newflead and Holy Iſland. Frances Eiriag from 
Downey was hired at Whitſuntide 1767 to Themas Hill at Whituntide to 
Holy I/and, to ſerve him for a year from the ſaid Whitſun- * 


tide to the Whitſuntide following, at certain wages. She 


entred upon the ſaid ſervice accordingly at Whitſuntide 
1767, and continued therein till Whitſuntide 1768, when 

e received a year's wages from her ſaid maſter for ſuch 
ſervice. It was further ſtated, that it hath been uſual in 


that country, to hire ſervants from Whitſuntide to W hit- 
Vor. III. | ee ſuntide: 
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Hiring a few days 4% 
after Michael - 
mas co Micnze. — 18 


Mos. 
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ſuntide: And that an niring and ſervice from Whirfuntide 


to Whitſuntide has alwavs, by the contracting parties, 


been deemed a veat's ſerv: ce; and agrecable thereto, the 


maſter hath always paid the ſervant a full year's wages fol 


ſuch {-rvice, without any diminurion thereof or addition 
thereto, and without making any diſtinction or difference, 
Whether the ſpace of time between the one Whitſuntide 
and the other conſiſted of more or leſs than 365 days. 
It was argued, that the ſpace of time between White 
ſuntide 17 57 and Whitſuntide 1768, being leſs than a 
year (by 160 dafs), no ſettlement was gained at Holy 
Ian by this hiring and fervice, being both of them in- 
comp! lete; and though the court have ſometimes relaxed 
A liftle a: to the ſervite, yet they never relaxed as to the 
hiring. -= = Bur” by the court: There is no caſe that 
proves the abſolute neceſſity that the hiring ſhould be for 
exactly 355 days. It js ttated to be the uſual way of 
hiring ſervants in that country, and ſuch ſervice always 
"deemed to be a vear's ſervice, Pariſh officers are, by 
the 43 Eliz. to be appointed in Eaſter week, or within 
one month after _ Eaſter (which is a moveable feaſt): 
Vet they are conſidered as executing the office a whole 
year, tho' it may fall fhort of 365 Jay — And it was ad- 
Judged, that this hiring and ſerv e were I r to 
gain, A CN Burrows Settl. Cu 669. XL 2 
M. 1 C. Peperhbarrcw and Felban. 'A perſon'i is 
Hired the third of 0:79ber, to ſetve till Michaelmas follow- 
ng g and at Michaelmas the maſter ſays, flay two or-three 
the, Sand I will pay you. It is ſaid, that this was ad- 
Judged to be a ſettlement, becauſe frauadlent; and if this 
Were allowed, there Would be no ſuch thing as a ſettle- 
ment; for every perſon would hire a ſervant two or three 


days after the quarter day, putely to evade the ſtatute. 


Caſes ef Settl. 80, 10 Mod. 293.—But Mr. Foley, in re- 
portin this caſe; ſays, that upon conſideration, the court 
Were al! of vpinion? that this*kiring was not ſufficient to 
Saln. a ſettlement ; for it is not a hiring for a year: And af 
e once go out of the act, where mutt we ſtop ? And! in 
Str. £3. this caſe is cited, and it is ere faid, that this was 
held to be n TO TRY 1 3 * 
V. 5 G. Cormbe and Meſbsodhay. Michiehnaz day was on 
"Thurſday; and a perton was hired upon the Saturday folloW- 
ing, to ferve till Aicha! And it was held to be if- 
| 5 to gain a ertlement, being nota nm for a yeat. 


Me 4 0 "ER *; 22 101 


K. and Mehlwell. A man was hired three 
4470 for eber n, to ſerve till Michaelmas bolkowing : 
Tie 
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The juſtices held this to be a good ſettlement; but quaſhed et 
by the court, 1 Barnardift. 354. Nr 97 ge 
E. 5 G. 2. South Cerney — Contthourn, At Wini ib 
ate annually held two meetings for the hiring of ſervants, 
the one on the Wedneſday before Michaelmas, the other on 
the Wedneſday after. The pauper was hired on the Med- 
nt ſday after Michaelmas, to ſerve till Michaelmas following z | 
which he did. It was urged, that this being ac hiring ac- 
cording to the courſe and cuſtom of the country, was a 
ſuffcient ſettlement. But bd the court: This is no 
ſettlement upon the face of it. There muſt be 2 hiring: 
for a year, and that cannot be . xp with. 9 Ca. 


FV. I. 156: 


95313 
"MM. 1 2. Wer a5 2 in the Weſt 
riding of Nriſbire. Abrubem Greaves the pauper, on 
hadieſi alter Maortinmas day, being the 14th day of 
Member, and the day on which the 6ſt ſtatute- fair: for- 
the publick hiring of ſervants was held at Cnare/borough in 
the ſaid riding, was hired" to ſerve from that timegtill 
Martinmus — following.” Which ſervice he performed 
according y the tourt, This was not a hiring for 


a year, 24 as cilereby e gue a ſettlement. | Burrows 


Settlem. Caſe 1 v6 oa Weh bro! vi 
(8) 7.13 An. Fc fo 55 and 2 Verde. Sarah Barnes lived Firing with 
with her father for -a year as à hired ſervant, in a little n 
cottage up n the waſte; for 108 à year, beſides what the 
could get by her ſervice and labour. And whether ſhe 
gained a ſettlement thereby, was the queſtion. And the 
whole court held ſhe did; there is no ground of fraud; 
for it was to live with her father, who might be wu ald. 
Fol. e 
9.) T. 13 & 14 G. 2. King's Norton ey me Hung to ſpin at 
Mary Caleut * hired for a year, to ſpin yarn at 18 d a mah a from, 
ſtone; and was to provide hefſelf with meat, drink, 
waſhing, And lodging, where ſhie pleaſed. She ſoun for 
her maſter the whole year, and boarded and lodged at her 
maſter's, allowing 28 a week for the ſame: But upon 
her examination ſhe ſaid, that by her contract ſhe thought 
herſelf at liberty to play or be abſent from her work as 
Jong as ſhe" pleaſed, only that ſhe was not at liberty to 
work for 4 other maſter. By the court; This caſe hath 
all the requilites of the ſtatute, and is a good ſettlement. 
For in fact here is a hiring and a ſervice for a year. And 


| "what her apprehenſion was, or whether ſhe was paid by 


the year or by the quantity of her work, was immaterias. 
= 1130. S lord V. 2. 146. Burrow's Set:l. Caf. 
15. 5 | 
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(10) E. 31 G. 2. Macclesfield and Sutton. Joſeph Bower, 
a baſtard child, born at Sutton, and maintained by the over- 
ſeers of Sutton, was hired, with the conſent and direction 
of his mother (he being then about eight years of ape) 
to Macclesfield, to work at a ſilk mill there, for the term 
of three years, at 6d a week for the firſt year, 9 d a 
week for the ſecond year, and 13d a week for the third, 
The maſter was not to find diet or lodging; and the 
fervice was to be only 11 hours in the fix working days; 
and all the reſt of the time, as well as on Sundays, he was 
to be at his own liberty and his own maſter, He continued 
three years in the ſaid ſervice; but within that time, 
frequently abſented himſelf from his work, ſometimes for 
a whole day or longer, at other times for ſeveral hours in 
the day; for all which defaults, deductions were made 
out of his wages. He lodged the whole three years with 
his mother at Macclesfield; who received his wages; 
which not being ſufficient to maintain him, the overſeers 
of Sutton contributed 6d a week, during the whole time 
towards his maintenance. The queſtion was, whether 
this was ſuffictent to gain a ſettlement at Macclesfield. 
By lord Adansfield Ch. J. Here is no foundation to imagine 
that this can be a ſettlement on the ground of an appren- 
ticeſhip. The only queſtion is, whether it is a ſettlement 
as a hiring for a year and ſervice for a year. The pauper 
was an infant of only eight years of age, at the time of 
the hiring. Therefore he was not bound by the agreement. 
Indeed ke might have affirmed it; (for the contract of an 
infant is not abſolutely void, but only voidable, at his 
own election:) But the maſter could not oblige him to 
ſtand to it. Then as to the contract itſelf, it was only to 
ſerve eleven hours in the day of the ſix working days, but 
during all the reſt of thoſe days, and the whole Sunday, 
the ſervant was at his own difpoſal. It is in the nature of 
z contract from week to week; and it cannot in this caſe 
be conftrued to gain a ſettlement ; and it is plain the 
pariſh of Sutton did not underſtand it in this light, having 
contributed to the child's maintainance during the whole 
three years. And the order adjudging it to be. a ſettlement 
at Macclesfield was quaſhed. Burroto's Settl. Caf. 458. 
T. 10G. 3. St. Agnes and Redruth, The father of 
the pauper centracted with one Mr. Nankvell (the pauper 
being then 15 or 16 years of age) for the pauper to work 
at the ſaid Mr, Nankivel!'s ſtamps ſituate. in the parifh of 
St. Agnes (which ſtamps are mills, wherein ſeveral labour- 
ers, men and boys, are employed in cleanſing and manu- 


3 © facluring 
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facturing tin), for one year, at the yearly wages of $1. 


In purſuance of which contract, the pauper ſerved the 


ſaid Mr. Nanktivell, at his aforeſaid ſtamps, for the ſaid 
year, by working therein daily, except holidays and 
Sundays, according to the cuſtom of tinners. And his 


father received his wages, as he had occaſion for it. But 


during the ſaid year, the ſaid pauper did eat, drink, and 


lodge with his father in the ſaid pariſh of St. Agnes, ſerving 
the ſaid Mr. Nan#tvell at his ſtamps aforeſaid, and in no 
other capacity, nor ever became a part of his maſter's 
family.—It was argued, that the pauper did not hereby 
gain any ſettlement at St. Agnes. That this is rather the 
caſe of a journeyman, than of a hired ſervant, He was 
reſident with his father. He was his own maſter, except 
as to performing the ſtipulated limited ſervice at the ſtamps. 
He was only to do that particular ſervice, The maſter 
had no right to employ him in any other. And Sundays 


and holidays were abſolutely kis own, without any con- 
troul from the maſter. This contract is in effect the ſame 


as that in the AZacclesfield caſe was; there, the pauper was 


to be his own maſter and at his own liberty the whole 
Sunday, and all the reft of the other days except the 


eleven hours.—But by the court: This was an intire 
contract for a year, without any exception contained in 
it; and the ſervice was according to the cuſtom of the 


country. The difference is, where the exception is part 


of the contract, and where the contract is abſolute. The 
queſtion turns upon this diſtinction. In the caſe of 
Macclesfield, it was part of the original contract: Here, 


it is not ſo. And they were unanimous, that the pauper 


by this hiring and ſervice gained a ſettlement. Bur. 


Sat. Caf. 671. 


H. 12 C. 3. Buckland Denham and Adeis, The pau- 
per, at about 17 years of age, was hired, by his father, 
to a clothier of Buckland Denham, to ſerve him as a ſhear- 
man for five years, and was to work ſhearman's hours only, 


{which are uncertain :) It was underſtood, that he ſhould 


be at his own liberty at all other times. The matter was 


to teach him the buſineſs ofta ſhearman, He was to have, 


for the firſt half year, the weekly wages of 3s; and to 
be advanced 6d weekly wages, every ſucceding half 


year; and was to find himſelf in meat, drink, waſhing, 


and lodging. He ſerved his maſter, as a ſhearman, during 


the ſaid term, according to the ſaid agreement; working 


D . 
the ſame hours as his maſter's other ſhearmen did, 


It was argued, that this caſe falls directly within the caſe | 


. of 
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Hiring condi- 


tionally, 
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of Dy Agnes ; and conſequently, that the pauper by this 
hicing and ſervice gained a ſettlement in Buckland Denham, 


On the contrary, it was inſiſted, that this. preſent 


caſe diſters ef entially from that of Ft. Agnes. In the 
caſe of St. Agnes, there was a hiring for à year, and no 
exception in the original contract, of holidays and Sun- 
days. But here the exception was in the original con- 
tract. And this is the point upon which the diſtinction 
turns. — And by the court: This is not a good hir! ing 
for a year; becaule there is an exception in it, that the 
pauper was to work ſhearmens hours only, and to be at 
his own liberty at all other times. But if the contract 
be an abſolute contract for a year; the not working on 
Sundays or holidays, if it be the cuſtom of the Country 
not to work on thoſe days, ought not to hinder the gain- 
ing of a ſettlement. Burreto's Set. Caſ. 694. 

(11) T. 6 76. 2. Liane and Stroude. Martha Breuer 
was hired to J/iliam It ale in the pariſh of Stroude, for a 
quarter of a year; and if her maiter and ſhe liked one 
another, ſhe was to continue for a year, and to have 3! 
for her year's wages. She centred into the ſaid ſervice, and 
continued therein one waole year, and received the ſaid 
wages of 31. It was argued, that as it was in the election 
of either party, during the Brit quarter, whether ſhe ſhould 
continue or not, ſhe conſequently could not be originally 
hired for a year. But the court held this conditional hiring 


to be a good hiring for a year; ; ſince the maſter and ſhe did 


like one another, and a year's ſervice was actually per- 
formed under it. ÞEurrow's Settl. Caf. 1. 

H. 8 G. 2. New Windſor and Chepping IVycamb. Diana 
Brooks was hired to colonel Meyricł at Thore; and was to 
go into her ſervice a month upon liking; and was to have 


5. a year wages; but was to go away from her ſaid ſer- 


vice on a month's wages or a month's warning on either 
ſide, . She continued near two years in her ſaid ſervice, 
without any other hiring 
terly. This, by the unanimous opinion of the court, is 
a hicing for a year at Thorpe : And the * a ſetilement 
there. Burrotb's Setil. Caſ. 19. 

H. 16 G. 2. Atherton and Barton, Ralph 18 was 
hired for a year to Thamas Barlow of Barton, at 41 wages, 
payable quarterly. And. it was agreed between them, at 
tHe time of the hiring, that either of them ſhould be at 
liberty to determine the contract, at the end of any 
quarter of the ſaid year, on 2 month's notice. But no 


ſuch notice was ever given by either; and the ſervant con- 
tinued 


- 


g 3 and received her wages quar- 
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ſinue ed in ki is ſaid maſter's ſervice in Barton the whole year, 
The ſervant declared at the time of the hiring, that the 
reaſon of the ſaid hing being made determinable at the 
end of every quarter upon fuch notice as aforc faid, was, 
that he would not be hired fo as to loſe his former ſettle- 
ment. Eut by the court unanimouſly and clearly, This 
is a good ſettlement in Barton. Burrow's Settl. Caf. 
20 | 

7 22 C. 2. St Ebbs and Holywell. Two juſtices remove 
Caleb Guy from Holywell to St. Ebbs. And the ſeffians 
upon appeal confirm that order. Ihe cafe was, the ſaid 
Caleb Guy was hired to Themas Thite of Holywell thus : He 
was to come for a quarter of a year, and to have after the 
rate of 20 8s a year; and if he and his maſter liked each 
other, he was to continue, He did continue a year and 
a half above the faid quarter, without any further or other 
hiring, and reccived his wages as he had becation for them. 
It e quaſh theſe orders, for that the ſettlement 
was in Holyweit, by this hiring and ſervice : For a condi- 
tional hiring is a hiring for a year, provided the condition 


be performed. And a "rule was made to fhew cauſe. But 


no cauſe was ſhewed. And the rule was made abſolute. 
Bur row's Scttl. Cafe 289. 

T. 24 & 25 C. 2. Ozelꝛvorth and TFittin under Edge 
Willam Hewett, ſettled in Ozefwirts, agreed with Tn 
Palfer of MWotton under Edge, cloth-worket, to ſerve him in 
the faid buſineſs for three years, at fo m. ich a week. He 
was to work 12 hours in a day; end if more, was to haye 
a penny for each hour over. Sixpence a week was to be 
retained as a depofit ; which was to be repaid to Hewett if 
he performed the agreement, or if Palſer {hould diſcharge 
him before the end of three years; but to be kept by 
Palſ.r, if Hewett ſhould quit the ſaid ſervice before the 
end of the ſaid term. And it was underſtodd between them, 
that Palſor might turn Hewett out of his ſervice at any time 
during the term, paying him the fixpences. detained. 
{Hewett worked under the agieement for about ſix months; 
and then, being ill, abſented himfelf about three months; 
and then Mirae and was received by Paiſ:r, and con- 
tinued to work for him under the ſaid agreement, till the 
time of his being removed by the order, being for about 
three quarters of a year aſter his return. During the 
whole time, Hewett lodged in the piriſh of Motton under 
Edze, but not in Palſors s houſe, By the court: This is 
a ſettlement at Motten under Edge. Hie is an actual 
hiring, for three years, and a ſervice under it for en Yer 
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and a quarter. Beſides, the two juſtices removed him 
whilſt he was actually in his maſter's ſervice, Burrou/y 
Settl. Caf. 302. . 
Hiring by impli- + (12) E. 13 G. 2. Wandſworth and Putney. A boy came 
cation, to live with Mr. Falkner, without any hiring; and then 
his maſter told him, that if he ſtaid a year and behaved 
well, he would give him a livery and wages the next year. 
He lived there one year and four months, and received a 
guinea and a half wages, T he court inclined to think, that 
this was a conditional hiring, and that the boy's ſervice 
was an aſſent in fact, and that it gained a ſettlement; but 
referred the matter back to the ſeſſions to be more fully 
ſtated. Sz. C. J. 2. 188. | 
Service where no (13) M. 13 C. Gregory Stoke and Pitminfler. A young 


contract did ap- Woman lived with her grandmother for four years, on an 


Pear. allowance of meat, drink, waſhing, and lodging. But 
there appearing no contract betwixt the grandmother and 


the girl, but that ſne might have left her grandmother at 


any time, it was adjudged not a hiring within the ſtatute, 
Seff. C. J. 2. 120. LINE Con. | 
H. 33 G. 2. Corfe Caſtle and Weybill. Order ſpecially 
ſtated, That it appeared on the evidence of the pauper (the 
only witneſs produced on either ſide) that about the year 
1719, one Robert Pyke, eſquire, took the pauper (being 
then about 8 years of age) into his family, from charity, 
and gave him meat, drink, lodging, and cloaths, while 
he eontinued with him, which was about fix years, of 


which the four laſt years were in the pariſh of Weybill. 


That neither at nor before the time of the ſaid Mr. Py-'s 
taking the pauper into his family, nor at any time after, 
was there any contract between the ſaid parties, in relation 
to the pauper's ſervice of the ſaid Mr. Pyke or his con- 
tinuance with him, or to any wages or other gratuity to 
be paid him for the ſame. That during his continuance 
with the ſaid Mr. Pyke, he was employed in running of 
errands, and doing whatſoever the ſaid Mr. Pyſe or his 
ſervants thought fit to bid him. That no wages were ever 
paid or given to him. And that in the pauper's appre- 
henſion, he was, during all the time aſoreſaid, at liberty 
to quit the ſaid Mr. Pyke, or the ſaid Mr, Pyke to turn 
him off, as either party ſhould think fit, —The ſeſſions 
were of opinion, that at this diſtance of time, a hiring 
for a year, between the ſaid Mr, Py+: and the pauper or 
his father ought to be preſumed ; and therefore they con- 
firm the order of the two juſtices for ſending him to Veybill. 
It yas urged, in ſupport of the ordets, that upon a 
| | | regular 
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regular ſervice for above a year, a hiring ſhall be pre-- 
ſumed; that wages are not neceſſary; that the pauper's 
apprehenſion doth not vary the caſe ; that the witneſs 


ſpeaks to a tranſaction when he was but eight years of 
age; and he might have been hired out by his father, 
though not by himſelf, —But by the court; It is clear 
here was no hiring at all, no contract, but he was taken 
out of charity, a child of eight years of age, to run on 
errands, and do whatever he was bid, and left Mr. Pyke 
when he came of 14 years of age, and was Capable of 
doing more ſervice. And it is expreſsly ſtated, that there 
was no contract, Indeed, where there is a hiring ſtated, 
the court will preſume it to have been a regular one, 
unleſs the contrary appears; and that was the caſe of Credi- 
ton and IVincaunton, H. 24G. 2. A general hiring was there 
{tated ; but here was no hiring at all.—And both the orders 
were quaſhed, Burrow's Settl. Caf. 491. | 


M. 4 G. 3. St. Peter's and Holy Trinity in Dorcheſter. 


The pauper John Milliboad made an agreement with his 
ſtepfather, to live with his ſtepfather in his houſe, to 
work with him at his trade of a button- maker, and to be 
paid at the rate of one penny for every groſs of buttons he 
ſhould make, deducting at the rate of 5s a week for his 


meat, drink, waſhing, and lodging, Under this agree- 
ment he lived with him four or five years in the pariſh of 


Holy Trinity, It was urged, that this was a hiring for a 
year by implication ; for an indefinite hiring is a hiring 


for a year, By lord Mansfield: This is the caſe of a 


workman hired to work by the piece. It is not like any 
of the caſes where there was a hiring for a year. Indeed 
hiring in general and indefinitely gives a preſumption of a 
hiring for a year, where the nature of the ſervice and 
ſubſequent facts concur to render it probable that it was ſo 
meant, But the nature of the preſent ſervice is quite 
otherwiſe, It is very clear in this caſe, that there was no 
hiring for a year, expreſs or implied. Burrows Fett], 
Caf. 513. | | | 
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Unleſs. ſuch perſon Hall continus and abide in the ſame ſer- What ſhall be 


vice] What ſhall be deemed the ſame ſervice within the 
meaning of this explanatory ſtatute, hath been much con- 


_ troverted, Concerning which there have been the fol- 


lowing reſolutions ; 


deemed a ſervice 
for a year. 


( I) In the cafe of Dunsford and Ridgwick, N. 9 An. Hiring for a year, 


Mr. Foley ſays, the court declared, that there ought to be 
one intire contract, and one intire ſervice for a year, pur- 


and ſervice tor a 
year, but not 
under th: ſame 


| 5 teciting 
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reciting that caſe, ſays, it was then held, that there muſt. 


be one intire hiriug, and one intire ſervice in purſuance of 
ſuch hiring, for a whole year, that mult make a ſettlement. 
Black, 244.— But it mutt be obferyed, that this was not 
properly the point in queſtion. For the queſtion there 
Was, whether a hiring for two half years ſhould be deemed 

a ſufficlent hiring, and not what ſhould be ſufficient ler- 


vice under ſuch hiring. 


We proceed. therete re to the caſe of the inhabitants of 
South Aoulton, H. 10 F. A maid ſervant was hired for 
half a year; which time ſhe ſerved ; And then was hired 
for a year, and ſerved half of that. Rokeby, Turton, and 
Gould ( Holt Ch. J. beiug abſent) held it to be a ſettlement ; 
becuule the ſtatute deſigned only chat the party mould 
terve a year, L. Raynm. 426. 

Another caſe in, the ſame term was that of Overton and 


Steventon, which was thus: Bridget Bayly, before the 25h 


day of March 1697, was a ſettled inbavitant in the I, 
of Overton; and on or about the (ad 25th day of March, 


ſhe con. ts bh wich one John Orpivnd of Steventor, for 


the wages of 205, to ierve him from, the ſaid 25th day of 
Harch 1997, till 2fichaclmas then next following; which 


time ſhe ſerved accordingly. And at the ſaid Michaelnias, 
the ſaid Orpwoed contracted with the ſaid Bridget, from 


_ ſaid Michacliias for one year enſuing, for the wages 

5 30s. And the ſaid Bridzet, according to the 1att 
ENTS contract, remained with the ſaid Orytosod, 
till tome time in the month of April 1698; in which 
month, by the mutual conſent of the ſaid Bridget and 
Orpwnrd, the left her ſervice, and he paid her the pro- 
portion of wages then due. The fefions thinking the 
abovementioned hiring and ſervice aforeſaid, continuing 
for the time of, more than one whole year, to be a good 
ſettlement, confirmed the order of the two juſtices for 
ſending her to Steventon, —— And of this opinion was the 
court: And the orders were confirmed, Burrow's Sel. 
Caſ. 549 

E. 1 2 Brightvell and F-efthallam. There was a itn 
and ſervice from three weeks after Michaelmas to Michaels, 
and then a hiring for a year, and ſervice for 11 months, 


The Ch. J. ſaid, If there was a lervice far a year, on a 


hiring from ack to week, and then a hiring for à year, 
and ſerving for forty days, that he ſhould adjudge that à 
ſettlement. The reaſon is, becauie till the lait ſtatute was 


made, a hiring for a year, and forty days ſervice, made a 


| ſettlement 3 in regard that the hiring tor a year ſhewed 


OO chat 
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| that the perſon was not likely to become chargeable, for 


that he was able to work. So forty days is a good ſettle- 
ment to-2n apprentice, in reſpeCt to his {kill and art, by 


which he is ſuppoſed unlikely to become chargeable, ' S0 


a perſon that has paid pariſh dues, or ſerved offices i in a 


pariſh, gains a ſettlement by 40 days, becauſe he is ſup- 


poſed a perſon of ſubſtance, unlikely to become charge- 
able. But the late act requiring ſervice for a year, as well 
as an hiring, we think it ſufficient if the words be an- 
ſwered, conſidering this with the deſign of the former 
ſtatutes. Seſſ. C. V. 1. 87. Faley. 143. 

M. 1 C. 2. K. and Aynboe. The pauper was hired in 
Biceſter from Chri/tmas to Michuelmas, and ſerved till 
Michaelmas; then was hired for a year, and ſerved till 
Midſummer, And this was adjudged to gain a ſettlement 
in Biceſter. T here were cited for it, the cafes of Overton 


and Steventon, and of Brightzwell and MNeſihallam. Lord 


Ch. J. Raymond ſaid, the caſe of /Y:/thal/am was expteſs to 


the point, and he would not break into it; but if it had 


been res integra, or a caſe not adjudged before, he ſhould 
have thought it ill. Here the ſervice was made previous 
to the hicing for a year. The greater part of the judges 
thought this caſe to be againſt the ſtatute, but that they 
were more ſtrongly bound by the precedent; and were 


unwilling to ſet aſide a reſolution ſolemnly adjudged, tho” 


not according to their own opinion, Se. C. V. 2. 119. 


Fol. 144 


M. 11G. 2. Fifchead Magdalen and i Stower. Mil- 
liam Trim hired himſelf to a maſter at t Stower, from 
Midſummer to Lady day, being three quarters of a year, 
for 40s. At Lady-aay, he received his wages of 40s, 
and left his maſter's ſervice, and then went to ag father's 
houſe in Weſt Stower ; and in about an hour returned to 
his maſter, and agreed with him for a year, at 31 10s a 
year, and lived with his maſter half a year, in purſuance 


of the ſecond agreement. When he went from his 


maſter's houſe, he had no cloaths but what he wore, ex- 
cept a ſhirt, which he left at his maſter's houſe. It was 


_ urged, that this was no ſettlement, for that there ſhould 


be firſt a hiring for a year, and then a ſervice for a year 
under that hiring: Beſides, here was a diſcontinuance ; 
the firſt contract was at an end, before the ſecond con- 
tract was entred upon; ſo that it was not a continuing 
in the ſame ſervice. Lord chief juſtice Lee ſaid, he re- 
membred the reſolution was firſt come into in Ted chief 


Juſtice Parker's time; that a hiring for a year and a ſervice 
tor 
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for a year were ſufficient to gain a ſettlement, though all 
the ſervice ſhould not be under the ſame contract; and 
that Sir Thomas Powys (who was juſt come into the court) 
very much boggled at it: But now, he added, the rule 
is eſtabliſhed, that if there is a hiring for a year, and a 
ſervice for a year, it will gain a ſettlement, though the 


whole ſervice is not under the firſt hiring. And in this 


caſe, the abſence for an hour, which was only to conſult 
his father about a new contract, ought not to be looked 
upon as a diſcontinuance. Upon every new contract, 


there is a ſort of diſcontinuance. The Jaſt day of the- 


former contract was the firſt day of the ſecond ſervice, 
And this was only an hour's abſence within the ſpace of 
that ſame day. Therefore he remained a ſervant during 
the whole time of the completion of his year. Burrows 
Sett]. Caf. 116. | | x | 

M. 22 G. 2. Wrinton and Chewſtoke. Anne Stakes, the 


pauper, when 13 years of age, went into Chew Magna to 


the houſe of her aunt; and ſoon afterwards went to Min- 
ford, and worked with one Nicholas -H/alter clothworker, 


in the buſineſs of burling cloths, by a weekly hiring or 


agreement at the weekly wages of 1s 6d each week in 
the winter, and 2s each week in ſummer. On Saturday 
in each week, Nichalas Malter, when he paid the pauper 
ber wages. for that week, faid to her, that ſhe ſhould 
come the week following. Which ſhe accordingly did, 
and renewed the contract for the week enſuing, in the 


ſame method. She continued to work with the ſaid 
Nicholas Walker in Winford, in the manner aboveſaid, for 


a.year and an half; but during all that time, conſtantly 
returned in the evening and lodged at her aunt's in Chew 
Magna, and alſo reſided with her aunt there on Sundays. 
On the laſt Saturday of the ſaid ſervice, the pauper co- 
venanted to ſerve the ſaid Nicholas Malter for a year, at 
11 10s wages; entred immediately into the faid ſervice, 


and continued therein eleven months in Winford. By the 


court: The pauper did not acquire a ſettlement by this 
fervice in Vinford. For tho' a ſubſequent ſervice for Jets 
than a year, performed under a hiring for a year, may be 
coupled to a prior ſervice which was not performed under 


2 hiring for a year, provided it be a continuance of the 


ſame ſervice; yet the ſubſequent ſervice cannot, in the 
preſent caſe, be coupled with the former, becauſe the 
former hiring was not of the ſame kind with the latter: 
The former was a day labourer, or weekly labourer 5 

* 3 i mot; 
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moſt; not as a hired ſervant, who is part of the maſter's 


family. Burrow's Settl. Caf. 280. 


H. 6 G. 3. Underbarrow and Bradley- Field v. Croſthwaite 
and Lytbe. Two juſtices make an order for the removal 
of Anne Kellet from the townſhip of Underbarrow and 
Bradley- Field io the townſhip of Cro/thwaite and Lythe. 
The ſeſſions, upon appeal, diſcharge that order, and 


ſtate ſpecially ; That the pauper ne Kalle hired herſelf 


at Chriſimas to Fehn Thompſon of Crofthwaite and Tythe, 
till Mbitſuntide then next following; which time ſhe, 
ſerved. At the ſame J/hitſuntide fhe hired herſelf to the 
ſaid John Thempſon for one year, and continued in the 


ſaid ſervice till the beginning of March tollowing, when 


ſhe and her maſter parted by conſent. The ſeflions were 


of opinion, that the ſaid Anne Kellet gained no ſettlement 
by the ſaid ſervice in Cro/thwaite and Lythe, and therefore 


quaſhed the order of the two juſtices, ſubject nevertheleſs 
to the opinion of this court. It was moved to quaſh the 
order of ſeſſions, and to affirm the original order; for 
that there was, upon the ſtate of the faQs, a hiring for 
a year and a ſervice for a year, when. both were coupled 
together; though indeed the firſt hiring was for leſs 
than a year, and the ſecond ſervice was likewiſe for leſs 
than a year. On ſhewing cauſe, it was urged, that the 
two leading caſes of South Maulton and of Overton and 
Steventon were determined upon facts prior to the expla- 
natory ſtatute of the 8 F g V. before which ſtatute, a 
hiring for a year, and a ſervice for 40 days gained a 
ſettlement. 1 it was obſerved, that in the caſe of 


Aynhoe, lord Raymon and alſo Mr. juſtice Page declared, 


that if it had been then res zntegra, they ſhould have 
adjudged it to be no ſettlement in Bicefler: And now it 
appears to be ſo; as the two ſuppoſed precedents were 
in fact no precedents at all, being prior to the ſtatute 
of the 8 C 9 V. By the court: The authority of 
theſe caſes will be juſt the ſame, whether the facts 
were prior to the ſtatute or not: Becauſe the court de- 
termined them as upon fact ſubſequent to the ſtatute. 


And there having been many determinations the other 
way, the court were unanimoully of opinion, that for 


the ſake of certainty, it is beſt to adhere to ſettled de- 
terminations. Though. there might be room for great 
doubt upon this point, if the matter were again open; 
yet the rule „are deciſis, is always proper, and eſpecially 
in theſe caſes of ſettlements. And the order of ſeſſions 
was quaſhed, and the original order affirmed. Burrows 

b Sett. 
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paying his wages did not alter the caſe; for the contract 

not being deſtroyed, he pk have brought an aQion 

- the firſt maſter. 'Sef..C V. 1. 121. Cofertf'S. 709. 
„„ 

E uf 8G. 2. Ladech and Se. Broker. Jobn Roberts was 
hired for a year in Ladoct. His maſter died within the 
ear, leaving William Huddy of St. Enider his executor. 
The executor aſked the ſervant, if he was willing to ſerve 
out the year with him, The ſervant. agreed to it, and 
did ſerve the executor in St. Enoder during the remainder 
of the year. By the coutt: This is a continuance of the 
fame ſervice; the contract was not diffolved by the death 
of the maſter - and the ſeryant gained a ſettlement in St. 
Enoder. And this is a ſtronger caſe than that of Iving bot, 
the alÞgnee of the farm in that caſe being a mere ſtranger; 

5 whereas 


Sett. Caſ. 545. Note, Upon ſearching the records it hath wi 
appeared, that the caſe of Bridget Bayly was a/ter the ex- 110 
planatory ſtatute of the 8 9 W. And the miſtake did 1 
ariſe from the errors of the ſeveral reporters of that caſe, f 
as to the particular times of her hiring and ſervice. The fo 
other . caſe, viz. of South Multon, is not to be found th 
upon the file: And the report thereof in lord Raymond is in 
ſo very imperfect, that nothing can with certainty be th 
concluded from it. Sir James Burrow takes notice, that th 
it is not impoſſible that this caſe of S Moulton may be ſe 
the very ſame with that of Overten. Which conjecture hi 
ſeems to be ſupported by this obſervation, that the re- n 
porters of both the caſes expreſs that Holl chief juſtice was p 
abſent. And there was no other determination in that 
term, according to the reports thereof in lord Raymond, h 
wherein it doth not expreſsly appear that Holt evief Jener h 
was preſent, ] - te 
game ſervice, (2) E. 4G. Ivinghoe and Solebury. A perſon was hired f. 
but not with the for a year to one Knight, who rented a farm in Jvingboe, 1 
tame mater. and lived with him half a year: The maſter lets the \ 
farm to one Smith, and, the ſervant Tives the reſidue of the 5 
year with Smith in the farm, without any words paſſed 7 
about diſſolving the contract with Knight, or making any { 
new contract with Smith. And at the end of the year, 1 
the ſecond maſter paid him his wages. The queſtion was, | 
Tf this ſhall be deemed the ſame ſervice, fo as to gain a 7 
ſettlement? By Pratt Ch. J. and the court; This is a x 
good ſettlement: If a maſter command his ſetvant 6 ye 1 
with another for a certain time, it is a ſeryice to the firſt : 
maſter; and here being no new contract, it is carrying on q 
the ſervice of the firſt maſter. And the ſubſequent maſter 1 


* 2 n 
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whereas this was the caſe of an wp roma gd on whom the 
law caſts A privity of Seer Burrow's' Settl. Caſ. 


179. 


the pariſh: By the court, He has gained a ſettlement 
there; for being hired to ſerve above a year, and havin 
ſerved and reſided. in the fame pariſh purſuant to ſuch 
hiring, he hath-fully complied with the ſtatute, and it is 
not mateHtal where he lodged, ſo that it were within the 
pariſh. Se. C. V. 2. 114. Holey. 146. ä 

F. 12 An. Sifverton and Aſtron. A ant maid was 
hired for a year in the pariſh of An, where ſhe ſerved 
half a year; then her maſter, and ſhe with him, removed 
to the pariſh of Patſhall, where her maſter took another 
farm; the ſervant continued with kim in the pariſh of 
Patſball for the other half year: And the queſtion was, 
Whether the gained any ſettlement in either of theſe 
places; and if the did, in which of them! By-the court; 
Here is what the act requires, a hiring for a year, and a 
ſervice fot a year. For. it is the ſame ſervice; and the 
ſtatute doth! not tie it down to one place. If a perſon is 
hired to a maſter in one pariſh, and goes with him into 
another pariſh, and ſerves him for one whole year; the 
parith he continues laſt in for 40 days before the end of 
his year, is the place of his ſettlement: and the reaſon 
why the 40 days gain a ſettlement is, becauſe he comes 
there-with his maſter, and you cannot remove him from 


his maſter, and having continued with him 40 days un- 


removeable, he gains a ſeitlement. Foley. 188. Cafes of 
8. 2 | | 

7.8 G. St. Peter's in Oxford and Chepping IPycomb. 
Upon a ſpecial order of ſeſſions it appeared, that the mal\- 
ter of the Oxford ſtage coach hired a ſervant for a year, to 
ſtay in an inn in HFycomb where the coach baited, and to 
take care of the horſes's he lived there for the white year, 
and the maſter all the while lived in Oxford. The queſtion 
was, Where that ſervant gains a ſettlement, or whether 
any by that ſervice? And by the whole court, he gained 
r ſettlement in Chepping Ii gcomb, though his maſter never 
lived there, Str. 528. Foley 200. 

H. 1 G. Biſhop's Hatfield * St. Peter's in St. Alblin 8. 
Two juſtices remove one Langley from Bijhop's Hatfield to 
St. Peter's, Upon appeal, the matter was ſtated ſpecially, 

that , 


nir and Whitethapel. A perſom was hv Same fervieh but 
for hve years, to work at a glaſs-houſe in M hitethapel, at not in the ame 
the rate of 10s a week; but never lodged with his maſter Plate. 

in the houſe any part of the time, but at another houſe in 


416 


ter's with his maſter 


9:med: But the ſeſſions ſtate the fact ſpecially, That 
| | | | the 
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that this Langley was a huntſman to one Mr. Arneld, and 
that Mr. Arnold lived ſometimes in Miſiminſter, and ſome. 
times at his houſe in Northamptonſhire, but that Mr. A. 


- zo/d had no ſettlement in St Peter's; and that this Langley 


ferved the laſt 40 days of his year in the pariſh of St Pe- 

Mr Arnold : which the juſtices at ſeſ- 
ſions thought gained no fettlement for Langley in St Peter's, 
and quaſhed the order of two juſtices. But the court of 


king's bench, upon the orders being removed by certiorari, ® 


quaſhed the order of ſeſſions, and held Langley's ſettlement 
to be in St Peter's, by ſerving his maſter Mr. Arnold the laſt 
40 days of his year there, though his maſter Arnold had 
no ſettlement there. Foley. 197. Str. 794. 


T. 8G. St Peter's in. (i and Fawley. Mrs Cock 


lived with her ſon in law Dr Clavering at Chri/t Church, 
and hired a ſervant for a year, who was ſettled in Sz Pe- 
ters. Mrs Cookafterwards goes to Fawley upon a viſit; and 
ſhe, with her ſervant, ſtaid there for three months, and 
afterwards came back again to Chriſi Church, where the 
ſervant ended the year's ſervice, being not 40 days after 


her return. The queſtion was, Whether this ſervant 


gained any ſettlement at Fawley, living with her miſtreſs 
who was only a viſitor? And by the whole court: The 
ſettlement of the ſervant doth not at all depend on the 


ſettlement of the maſter ; for if a maſter hire a ſervant for 


a year, and after remove from one pariſh to another du- 
ring that year, it may be properly ſaid that the ſervant is 
hired in every pariſh he thall go into with his maſter ; 
and the pariſh where he lives with his maſter the laſt 40 


days of his year, is the place of his ſettlement. And it is 


not material to the ſervant, whether the maſter goes there 


under the capacity of gaining a ſettlement for himſelf or 


not; the ſervant goes there in the capacity of a ſervant; 


and it is like the caſe of a ſchool- boy; he gains no ſettle- 


ment, but the ſervant that waits upon him will, Andit 
was adjudged that the ſervant was ſettled at Fawley. Cal. 
of Settl. 129, Foley. 194. Str. 524. op 

E. 30G. 2. Alton and Elvetham. This caſe was ar- 
gued the laſt term, and the court took time to conſider of 


it; and this term, lord Mansſield Ch. J. delivered the reſo- 


Jution of the court: This was an order made by two juſ- 
tices for the removal of the wife of the pauper and four 
children from the pariſh of Elvetham to the pariſh of Alton; 
and upon appeal to the ſeſſions, the ſame was there con- 
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the pariſh of Alton in the year 1722, gave a certificate to 


the father of the pauper to the pariſh of Elvetbam; under 


which, the father went to the pariſh of Elvetham, and has 
dwelt there ever ſince: then it ſtates the pauper and other 
children being born there, and that the pauper on the 
29th of Augu/? 17 24. was hired for a year as a covenant 
ſervant by Sir Henry Calthorp at Elverham, and ſerved that 


year out in that pariſh; that at the expiration of this year, 


he was hired again as a covenant ſervant by him for an- 
other year, and ferved that year, but it happened that the 
laſt 40 days of the ſecond year were at Scarborough in York- 
ſhire; that he did not at the end of the ſecond year quit 
the ſervice, but on the 29th of Augu/? 1736, he applied to 


his maſter to make a new agreement for anothit year, 


when the maſter ſaid it would bo time enough when they 


returged home to Elvetham; whereupon he continued for 
about 6 weeks with his meſes at Scarborough, when they 


returned home to Elvetham; then he was hired for a third 
year, and ſerved that year out in Elvetham, and continued 
in his ſervice for ſeven years more, and his wages were 
advanced every year; and afterwards he quitted th at ſervice, 
and married, and had four children mentioned in the or- 
der, which was, for removing the wite and four children 
from Elvetham (the huſband having left his family) to 


Alton which gave the certificate. The juſtices con- 


ſidered him ſerving altogether. in Eluetbam, and that he 
could not gain a ſettlement there, It has been contended 
that they were in the wrong, for he ought to be conſidered 
as having gained a ſettlement in Elvetham, notwithſtand- 
ing the certificate. That is not contended for directly, 


becauſe ſervice for a year of a certificate perſon will not 


gain a ſettlement; therefore it is indirectly contended for, 
that he had gained a ſettlement: His maſter goes (pro- 
bably for his health) to Scarborough, and happens to {tay 
there 40 days; and it is contended, that the ſervant then 
gained a ſettlement at Scarborough, which diſcharged the 
certificate, and then he afterwards gained a ſettlement at 
Elvetham.— The general queſtion is, Whether this 
accidental ſervice of 40 days at Scarborough acquired a 


ſettlement to the ſervant? It is immaterial, heres the 


maſter has or has not a ſettlement in the place where the 
ſervice is; becauſe that will not prevent the ſervant gain= 
ing a ſettlement; But the objection here is, whether the 
40 days at Scar barougb are to be confidered barely as a 


continuation of the ſervice at Elvetham, or a new bond 


fide ſervice at Scarborough T here are ſeveral caſes, whe re 
Vor. III. L d a 


— —— 
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a ſervant, though locally abſent, may yet be conſidered 


as continuing his ſervice in the place to which he was 


hired. So if a ſervant was ill, and went to Bath, by 


the conſent of the maſter, that would be a continua- 


tion of the ſervice. Therefore the couſideration here 
is, of convenience and inconvenience, of juſtice and 
injuſtice, which will have great weight, unleſs: there 
are authorities which itand in the way. I will con- 


ſider this, firſt, under the circumſtances of the caſe ;: 


then, ſecondly, I will conſider the authorities. The 


general ground upon which this muſt be determined, 


— D . = . .- * . 
if there are no authorities, is this: Subſtantially, the 


maſter lived at Elvetham; he hired his ſervant to be 2 


ſervant there; the pariih was jealous of the - ſervant 
coming in there, and got a certificate from Alton, Sir 
Henry happens to go to Scarborough, as a ſojourner for a 
particular purpoſe, not as an inhabitant, When they 
are to make an agreement for a third year, they both 
conſider themſelves as abſent from home. It would be 


perilous for theſe public places of reſort, if ſuch a 


tervice were to gain a ſettlement, Beides, what fraud 
would be brought upon pariſhes, if ſettlements might 
be gained in this manner, when a pariſh truſts to certifi- 
cates? Suppole a perſon in ſervice has an accident upon 
the road by breaking a leg, and he ſtays 40 days at a 


place, ſhall that be a ſettlement? Suppoſe he ſtays 40 


days with his maſter in a ſea-port being wind- bound, 
would that gain a ſettlement? The maſter's abode here 
is at Elvetham, which I lay great ſtreſs on. The domicil 
(as the Civilians call it) of Sir Henry was not at Scarbo- 
rough. I ſhall next conſider the authorities cited. The 
principal of which was the caſe of St Peter's in Oxford and 
Fawley (Str. 524.) The court will pay regard to former 
determinations for the ſake of certainty. But if an au— 
thority were ſingle, and plainly productive of inconveni- 
ence, the court would in ſuch cafe over-rule it. But the 
preſent authority does not at all contradict the doctrine 1 
have been laying down. This caſe was cited to ſhew, that 
a paſſage or tranſitory reſidence might gain a ſettlement. 
1 thall ftate the cate as it is in Strange; where it is ſaid, 
that in the caſe of Rafford it was not doubted, but that 
hiring into an extraparochial place would gain a ſettle— 
ment. And ſo Pauwell J. ſomewhere ſaid, that if a ſer- 


vant was hired for a year in Ireland, and the ſervice was 


performed here, it would gain a ſettlement. But here 1 
cannot but obſerve, taat it is a great pity that caſes ſhould 


get 
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get abroad under the ſanction of great names, which being 
taken from notes that gentlemen took only for their own 
uſe, and not by any publick officer appointed for that 
purpoſe, are incorrect often in the ſtate of them. The 
preſent caſe, as reported in Strange, is moſt certainly miſ- 
reported. It is ſtated that the pauper was hired for a 
year into Chriſt- church, without ſaying how or under what 
circumſtances her miſtreſs lived there; and that her miſ- 
treſs went upon a viſit to Fauley-court. Now her miſ- 
treſs being a ſingle woman could not poſhbly have any 
abode in Chriſi- church but as a viſitor or friend. And it 
is farther ſaid, that the only doubt was, whether the ſet- 
tlement gained at Chriſt- church was ſuperſeded or not. 
That could not poſſibly be ſo. For ſhe could by no 
means gain a ſettlement in Chri/t-church, which was not 
only an extraparochial placz, but a ſingle houſe only, 
having been once a monaſtery, being in nature of one of 
the king's palaces, which may be extraparochial. I men- 
tion this, to ſhew the incorreCtneſs of cafes, which can- 
not! be relied on. This caſe is alſo in Foley 215. and Caſes 
of Settl. 139. reported differently, But all of them toge- 
| ther may ſerve to help us to the truth, and which upon 
| inquiry I find to be this: Mrs Cock the miſtreſs. of the 
| ſervant, | had two daughters; one married to Dr Claver- 
: ing dean of Chr i/t-church ; the other, to Mr Freeman who 
lived at Fawley-court. And ſhe lived alternately with theſe 
two gentlemen her ſons in law; and was as much at Faws- 
ley-court as at Chriſt-church, and (as I obſerved before) it 
was not poſhble the ſervant ſhould be ſettled at Chrift-. 
| church, becauſe it was an extraparochial ſingle houſe, 
| This was, I think, the only material caſe cited at bar; 
but there is enacher which I have had mentioned to me, 
Biſhop's Hatfield and St Peter's in St. Alban's (Foley 197), 
where a huntſman was hired by one Mr Arnold, who lived 


ſometimes in We/lminfter, and ſometimes at Northampton, 

; 2 5 
and the ſervant reſided, where the hounds were kept, at 

. St Alban's; and the only queſtion was, whether the ſer- 


vant could acquire a ſettlement there by ſuch ſervice, as 
his maſter had none: and there was no doubt but he 
could; for he came exactly within the caſe of a ſtage 
coachman, who was hired to ferve at J/ycomb, though 
the maſter lived at Oxford; where it was held, that the 
ſervant's ſettlement does not at all depend upon the ma- 
ter's. But that caſe was very different from the preſent ; 
for the queſtion was not, whether there was a continuance 
of ſervice with the maſter in Veſimiuſten or Northampton, 
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but he was ſettled by living in that place with the hounds ; 
and the maſter, I ſuppoſe, might be probably a member 
of barliament; and might have a houſe to go to for hunt- 


ing merely, which is a very common caſe in the neigh- 


bourhood of Landen. However there is no precifion i in 
the caſe on which the court can rely ; and upon the whole 
Þ think it not at all inconſiſtent with our preſent reſolu— 
tion; which is, that in the preſent caſe the whole of the 
ſervice was only a continuation of the fervice at Elvetham, 
However | would have it obſerved in the preſent caſe, 
that J lay great ſtreſs on both the maſter and fervant con- 
fidering Hlvetham as their home, as alſo upon the prece- 
dent and ſubſequent ſervice, and upon the circumſtances 
of the certificate. There was another objection at bar, 
but not relied on; that it does not appear but that the 
huſband may be living, and he 1s not removed, and may 
have gained a fettlement ſinet. But this the court will 
not preſume. If he is living, they mult remove him after 
to his family. And both the orders were confirmed. 
And the difference between this caſe and that of Sz Pe— 


ter's in OU A and Fabi, ſeemeth tobe this; that a vi- 


ſitor, during the time of the viſit, may be conſidered as 
part of the family of the perſon "viſited, and hath there 


pro tempore his home and place of abode; but a perſon at 


Scarborough or other ſuch like place of publick reſort, under 
the circumſtances abovementioned, is only a ſojourner, or 
in the nature of a traveller, or as a gueſt in an inn, and 
cannot in any ſenſe within the words of the ſtatute be 
looked upon as coming to ſettle there. 

Note, with reſpect to the aforeſaid cafe of S: Peter? 3 
and Fawiey, Sir James Burrow ſays, there having been ſo 
much doubt and miſapprehenſion concerning it, he has had 
the curioſity to tranſcribe it from the original record : which 
is as follows. — TI wo juſtices removed Afary Norris from 
the pariſh of St Peter's in the Eaſt in'Oxford, to the pariſh 
of Faaley in the county of Oxford aforeſaid. Which order 
was diſcharged by the ſeſſions, upon appeal; it appearing 
(as it 1s ſtated in the order of feſlions) that the ſaid Mary 
Norris was hired at Chrifl-church in Oxford, an extrapa- 
rochial place, on the 16th of Zay 1717, for one year to 
Mrs Cooke, who then lived, and 85 ſince hath lived, 
with her fon in law Dr Claverino, canon of Chriſt-church 


college aforeſaid, as a fojourner or boarder; and conti- 


nued in her "HER there till the month of in the ſame 
year; when Mrs Cooke went, upon a viſit, to her fon 


Mr Fr eeman's, in the pariſh of Faaley aforefaid, where ihe 


co 


0M e 


/ / / VS Ve MA... . 


13992, (Settlement by ſervice.) W 


continued three months, upon the ſaid viſit; and her ſaid 
ſervant Atary Norris was with her at the ſaid Mr Free- 
man's, and continued there in her ſervice all the three 
months, At the end of which the miſtreſs returned to 
Chri/t-church, and there the ſervice expired, ſhe having 
ſerved her miſtreſs the whole year, in put ſuance of the 
firſt hiring : And the order of ſeſſions was quaſhed, and 
the orig inal order affirmed. Bur. Sertl. Caf. 422. 

(4) E. 17 G. 2. Beccles and Loweſtoft, A perſon was Abſence during 
hired to a bie for a year, at 231 a year. During the ſewice. 
the year the maſter gave him leave to work with another 
ſmith for three days, with another for a week, and with 
a third for a fortnight; and agreed that the ſervant ſhould 
have the advantage of it. After which, he returned and 
ſtaid out the year, and the maſter by his conſent deduct- 
ed the proportion of wages for the time he was away. The 
ſeſſions held no ſettlement was gained, the firſt contract 


being diſſolved. But by the court; The order muſt be 


quaſhed : for this is not a difolution of the contract, but 
a licence to be abſent. Service by the maſter's conſent 
with another perſon is ſervice of the maſter. But in this 

caſe, if it had been without the maſter's conſent, yet the 


| abſence had been diſpenſed with. by the maſter's taking 


him again. Str. 1207. Burrow's Setil. Caf. 230. 
7. 26& 27 G.2. Hanbury and Tardebigg. The fer- 
vant was hired for a year at Michaelmas, but 5 d not come 
to his ſervice till three days after Micbaclmas day, and ſerv- 
ede till the day after Micbaelmas in the next year. He 
was abſent about two or three days at a time, in the whole 
a fortnight, without conſent, but was always received 
again. At going away, he agreed to make a deduction 
of 6s 6d of his wages, for the time he was abſent. By 
the court: He gained a ſettlement by this ſervice. This 
court hath not been fo ſtrict in determining upon the ſer- 
vice, as they have been upon the hiring. It hath often 
been held, that though a ſervant has been abſent for a 
time, yet his maſter taking him again purges his abſence, 
And there is no difference between an abſence in the be- 
ginning and in the middle of the ſervice ; for he.is a fer- 

vant from the time of hiring. Burrow” s Sertl. Caſe. 322. 
M. G. Pawlett and Burnham. A perſon was a co- 
venant ſervant for a year, but went away three weeks be- 
fore his year was out, by his own and his maſter's con- 
ſent; and was abated 6s of his year's wages for it. Te 
Was objected, that being a covenant ſervant, this doth 
Dd 13 import 
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import that it was by deed, and then the conſent cannot 
diſcharge the covenant. By the court : Here js no fraud 
exprefled or implied, It is not within the words of the 
act, nor the meaning. Can a man compel his ſervant to 
gain a ſettlement nolens velens ? As to the covenant being 
by deed, and fo the ſervice continuing, perhaps he might 
bring an action on the covenant, and as to that point 
the ſervice continued; but not as to gaining a ſettlement, 
where the ſtatute ſaith he mutt ſerve for a year, which is 
not in this caſe. Caſes of Seitlem. 84. Foley. 187. Se,. 
Caf. V. 1. 71. | „ | 

ZE. 7 G. K. and Iſip. A perſon is hired for a year; 
and in the year's ſervice his maſter gives him leave to go 
and ſee his mother for one day, and he tarried three days, 
and then came home again, and his maſter took him into 
his ſervice as before. It was objected, that his ſtaying 
to ſee his mother without leave was a deſertion of the ſer- 
vice, and the time he ſtayed away takes ſo much off from 
a complete ſervice for a year. But by the court: This 
will not prevent the ſettlement ; for the maſter's taking 
him again is a purgatien of the offence, and no inter- 
ruption of his ſervice. —In the ſame caſe it was ſtated, 
that the ſervant for fix days was ſick, and incapable of 
any ſervice: And it was objected, that therefore he could 
not gain a ſettlement, which is to be acquired only by a 
ſervice for a year; but here he did not ferve for ſix days, 
and ſo there wants ſo much of a ſervice for a year. But 
by the court : A ſervant that lies thus under the viſitation 
of God, which befalls him not through his own default, 
is and muſt be taken to be all the while in the ſervice of 
his maſter ; and if this exception were to be allowed, it 
might prevent all the ſettlements in the kingdom. An- 
other circumſtance in the fame caſe was this: The ſer- 
vant, three or four days before his ſervice expired, de- 
fired leave of his maſter to go to a fair, to hire himſelf in- 
to another ſervice. His maſter refuſed, and told him, if 
he went, he ſi.ould not come into his houſe again. The 
ſervant went notwithſtanding ; and did not return until 
the time of his ſervice was expired. By the court : This 
is nevertheleſs a ſettlement. "The requeſt of the ſervant 
is areaſonablerequeſt; and the law will not ſuffer a maſ- 
ter to ſhew hiniſelf ſo inhuman to his ſervant. A maſter 
cannot turn off his ſervant two or three days before the 
year expires ; if he doth, the ſervice in point of law con- 
tinues, and hc gains a ſettlement notwithſtanding. Caſes 


of Seitl, 129. Str. 423. 
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T. 8 G. Eaſiland and We eftborſeley, A ſervant was hired 
for a year; and the day betore the year expired, the maſ- 
ter told him, that to prevent his gaining a ſettlement in 
that pariſh, he ſhould go away immediately; which the 
ſervant refuſed to do, inſiſting to ſerve out the year ; 
whereupon. the maſter turned him out of doors, The 
court held this to be ſuch a fraud in the maſter, as ſhould 
not prevent the ſettlement of the ſervant, Str. 526. 

H. 4 G. 2. K. and Pre/icn. A perſon ſerved under a 
hiring his whole year within 5 days, and then left his maſ- 


ter by conſent, the pariſh officers where he lived having 


firſt given bim two guineas to leave the pariſh. The juf- 
tices held this to be no ſettlement, and ſtated the caſe 
ſpecially. It was objected, that this departure was frau- 
dulent. But by the court: The juſtices might upon evi- 
dence have examined into that point; and if they had 
thought that his departure was fraudulent. they would 
without queſtion have {tated it to have been fo ; but that 


not being done, we cannot intend any fraud, nor that the 


party hath gained any ſettlement, it being agreed on all 


Jides, that he hath not ſerved his year. Burrows Settl, 
Caf. 69. 


M. 9 G. 2. Syford and Caſilechurch. A perſon was hi- 
red for a year, which he ſerved till the laſt 12 days, 
when he went away with his maſter's leave, and ſtaid till 
after the year was up, when he returned for his cloaths, 
and was paid the whole year's wages. And on conſider- 
ation, that. if they once allowed this abſence for 12 days 
at the end of the year (which differed from an abſence in 
the middle of the year, which was purged by taking him 
again) they ſhould not know where to ſtop, it was deter- 
mined that he gained no ſettlement. In this caſe the ſer- 
vant went from his ſervice before the year was out, and 
the maiter conſented to. it; which is a plain determing- 
tion of the ſervice within the year. Str. 1022. Bur- 


rew's Settl. Caf. 68. 


T. 19 G. 2. St Peter's in Sandwich and- Goodnefton. 
William Markham was hired for a year, and lived with 
and ſerved his maſter in Northhourne till within three weeks 
of the end of the year, when he atked leave of his maſter 
to go to the herring fiſhery. The matter conſented, if 
he could get a man to do the maſter's work to his liking. 
Markham did ſo, and paid the man. Markham went to 


ſea, and returned at the end of the herring fiſhery, which 


was about three weeks after the end of his year, The 
matter paid him all his year's wages, By the court: This 
D d was 
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was no diſſolution of the contract; Martham gained a 
ſettlement at Northbeurne; and as the maſter had the be- 
nefit of the contract during the whole year, fo ought the 
ſervant alſo. . Str. 1232: Aurrow's Settl. Caf. 251. 

E. 21 G. 2. Caverſwall and Trentham, Samuel Braſ- 
fington the pauper was hired for a year to Edward Brgj- 


feagton at Trentham, and ſerved him till within three 3 | 


of the end of the year; when, on ſome diſputes ariſing 
betwixt him and his matter, he was with his own con- 
ſent, diſcharged from his ſervice; and received all his 
wages, except what was deducted for the three weeks, 
As ſoon as he left his ſervice, he went to Lenden, and 
was abſent about a fortnight. Upon his return, at Mrs 
Braſſington's requeſt (his maſter being then from home) 
he went again into their ſervice z and within a week after 
the expiration of the firſt year, his maſter hired him again 
for another year ; and he ſerved him in Trentham for about 
ſix months of that ſecond year, and then left him. B 


the court: Here was a diſcontinuance. The fuſt con- 


tract was abſolutely diſſolved, and ſo*continued for a fort- 
night or three weeks. Therefore this laſt ſervice cannot 
be connected wich the former part of the year; and con- 
ſequently no ſettlement was gained at Trentham, Bur- 
row's Settlem. Caſ. 461. 

E. 32 G. 2. Kiflingbury and Nether Hyford. It was 
ſtated, that John Gare the pauper, was hired for a year, 


to widow Bliſs of Farthingflone ; and continued in the ſaid 


ſervice until five weeks before the end of the year; when, 
with his miſtreſs's leave, he parted with her, and went 
to work at K:iſlingbury, and ſtaid there the ſaid five 
weeks. After the end of the year, the ſaid Gare went to 
his ſaid miſtreſs Blijs for his year's wages; the whole 


whereof ſhe laid down to him, and he thereout volunta- 


rily deducted 10s for his five weeks ablence, being the 
ſame ſum he had earned and received for his five weeks at 


Kiſlingbury. The original contract was not diſſolved, nor 


any new one made with his miſtreſs Bliſs, ſave as afore- 
ſaid, And if his miſtreſs had, during the faid five weeks, 
required him to return to her, he would have done ſo. 


It was objected, that this could not be a ſettlement, as 


there waited five weeks of the ſervice. By lord Manj- 
feld and the court: The queſtion turns fingly upon this, 
Whether his abſence for five weeks was a diflolution of 
the contract? If he had his miſtreſs's leave, it was not; 
if he had it not, it was. And we are all of opinion, that 
it was only am abſence with leave. For it appears, that 


both 
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both parties conſidered the contract between them as ſub- 
ſiſting, and not diſſolved. He paid her the whole that 
he had earned in the five weeks that he was abſent, con- 
fidering himſelf as her ſervant during that time. For 


otherwiſe the deduction would not have been a deduction 
of the particular ſum earned by him; but a deduction in 


proportion of his whole year's wages to the time of his 
abſence. And he looked upon himſelf as liable to be call- 
ed back within the five weeks. And it is ſtated, that the 
original contract was not diſſolved, ſave as aforeſaid. 
Therefore we are all of opinion, that the contract was not 
diſſolved, and conſequently that the pauper gained a ſet- 


| tlement with his miſtreſs 5% at Farthing tone. Burrow's 


Settlem. Caſ. 479. 

E. 32 C. 2. Chriſt-church and St. Matthew's Bethnall 
Green. Elizabeth Maxey was, on the 24th day of Auguſt 
1757, hired into Chri/t-church for a year, and continued 
in the ſaid fervice till the 7th of Auguſt then next follow- 
ing; when ſhe was frightened into fits, and thereby 
rendred incapable of doing any ſervice. Her maſter be- 
ing taken ill, and diſturbed by her fits, deſired Mr. Le- 
monier, who lived in the pariſh of St. Matthew Bethnall 
Green, to take her into his houſe, that ſhe might be un- 
der the care of her ſiſter who lived there; but if Mr. Le- 
monier refuſed to receive her, ſhe was then to return to her 
maſter's houſe. Mr. Lemonien took her in; and ſhe re- 
ſided there about five days; and then was taken into the 
hoſpital, The day after ſhe had been received into Mr, 
Lemonier's houſe, the returned to her ſaid maſter's houſe 
to fetch away her clothes; and her miſtreſs gave her two 
ſhillings, which, with what ſhe had before received, 
made up the full year's wages. No words of diſcharge 
paſſed between her and her miſtreſs; but ſhe looked up- 
on herſelf as then diſcharged from her ſervice; but be- 
lieved, that had ſhe recovered her health, her maſter would 
have received her again into his ſervice. She continued 
under the ſame indiſpoſition, till after the year from the 
ſaid time of hiring was expired; and never returned again 
into her ſaid maſter's ſervice. And on the 17th of Au- 
guſt 1758, her maſter hired another ſervant in her place, 
It was objected, that this ſervice could not gain a ſettle- 
ment, being ſeventeen days ſhort of the year, The cafes 
that have been were, where tbe abſence was in the middle 
of the year, and the abſence purged by che maſter's receiv- 
ing the ſervant again, But here the abſence was 17 days 
at the end of the year; and if this be allowed, where 


Can 
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can the court ſtop? It may as well be a want of three 
weeks, or a month, or two months. By lord Mansfl“ 
Ch. J. This cafe is an additional proof, among man 
others, upon how inconvenient a foot the law of ſettle. 
ments ſtands. This muſt appear a very clear caſe to any 
perſon of common plain ſenſe and underſtanding. It js 
certainly a fair bong fide ſervice for a year, without any 
fraud on either fide, If a maſter gives his ſervant leave 
to go upon any other ſervice, or to be abſent for a ſhort 
time, and pays him his whole wages, this is a good fer. 
vice, If the ſervant is taken ill, by the viſitation of God, 
it is a condition incident to humanity, and is implied in 
all contracts. Thereſore the maſter is bound to provide 
for and take care of the ſervant ſo taken ill in his ſervice; 
and cannot deduct wages in proportion to the continuance 
of the ſervant's ſickneſs. And there is no difference, 
whether the accident of ſickneſs happens in the middle or 
at the end of the year. It is equally the act of God, and 
without any fault of the ſervant.- And in the preſent 
caſe, the ſervant's being at Mr Lemonier's, or in the hoſ— 
pital, is juſt the ſame thing as her being kept in the ma— 


ſter's houſe, under his own roof, Bur. Set. Caf. 494. 


T. 6 G. 3. Frome-Scluwad and Brixton Deverel, Richard 
Stent, the huſband of the pauper, was hired for a year at 
King's Weſton, and ſerved that year till within ten days of 
the end of the year, when Stent declaring to his maſter, 
that he wiſhed not to be ſettled in King's Meſton, aſked his 
leave to go and viſit his relations. "Fo which the maſter 
conſented, After the year was expired, Stent returned to 
his maſter, and then hired himſelf as a day labourer, and 
as ſuch continued with bim about three months. On 


making up their accounts, Stent allowed out of his daily 


wages, fer the days he had been abſent the preceding year, 
The court held the ſettlement to be in King's Wejlen, 
looking upon the leave and conſent of the. maſter as frau- 
dulent, and a mere evaſion of the ſettlement, Purrew's 


Settl. Caf. 565. 


H. II G. 2. Madington and Wilsfard. The pauper, 


being hired for a year from Michaelmaſs, continued in his 
ſervice till about three weeks before the next Michael- 
maſs; when, having been kicked by one of his maſter's 
horſes, he went home to his friends, about five miles off, 
without his maſter's knowiedge or aſking his leave, to 


cure his leg; and continued there during the remainder 


of the year, and never returned to his maſter, except for 
his wages, ſome ſhort time after Michaelmaſs ; when he 


Was 
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was paid the whole, except fix ſhillings, which the maſter 
deducted on account of the ſaid abfence; which the pau- 
per conſented to, It was argued, that the pauper by 
this ſervice gained no ſettlement: That this was a deſer- 
tion of the ſervice: It doth not appear that it was ne- 
ceſſary for him to go home; or that he could not return 
again; or that he was diſabled by this kick, from being 
able to perform his ſervice, at leaſt in ſome degree; or 
that the maſter knew where he was. And nothing ſhall 
be preſumed, that is not ſtated, — But the court were of 


opinion, that the ſervant gained a ſettlement by the ſervice 
here ſtated. And they thought it to be within the reaſon 


of the determination of the ip caſe. Here, the cauſe 
of his going home to his friends clearly and fully appears 
to have been, to cure his leg, which had been hurt in his 
maſter's ſervice, and by a kick from his maſter's horſe. 
This was a reaſonable cauſe of abſence. It did not diſ- 
ſolve the contract, nor hinder his gaining a ſettlement ; 
and the maſter ought not to have deducted any part of his 
wages. Burrow's Set. Caf. 675. 

T. 11G. 3. Roſs and Whitchurch. Thomas Cheſ?, the 
pauper, hired himfelf for a year to Edmund Miles; and 
ſerved him, in Langarren, only three days. A difference 
ariſing between them about the buſineſs the pauper was 
employed in, Miles (the maſter) bid the pauper go about 
his buſineſs, On which the pauper immediately ran away, 
and quitted his ſervice; and hired himſelf to hn Whitby 
for a year, at 558 a year wages, and ſerved J/h:tby for fix 
months in I/hitchurch. Miles then inſiſted on J/hithy's 
not keeping the pauper in his ſervice. Mpitly paid the 
pauper his wages to that time: and the pauper quitted 
that ſervice, and went one or two voyages up the river 
Wye, as a Jabourer to a bargemaſter, for a fortnight, 
Then, at Whithy's requeſt, and with Miles's conſent, he 


returned into F/hithy's ſervice, without coming to any new 


agreement, or any mention of wages; and continued in 


| Whitby's ſervice in Whitchurch ſeven months, being a month 


over the end of the year for which he was hired, in order 
to make out his loſt time, and then received his wages. 
——[t was argued, that the fortnight's abſence being in 
the middle of the year, it was purged by the maſter's 
receiving him again. But by the court: Here is an 
abſolute diſſolution of the contract, both by maſter and 
ſervant, at the end of fix months. Whereas the ſtatute 
requires a continuance in the ſame ſervice for a whole 


2 year. 
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yeay. The new wie cannot be connected with the old 
hiring. Bur. Sett!. Caf. 688. 

T.-11 G6. 2.  Fetttr 1 and Ludbam, A ſervant, 
hired for a year, continued till the day before the end 5 
his year; when he deſtred his maſter to diſcharge him; 
telling his maſter, that as he had hired himſelf for the 
next year to a perſon in a diſtant place, he wiſhed to paſg 
that day with his friends; and requeſted to have that 
time to himſelf, to ſpend with them. To which the 
maſter conſented. And he was accordingly diſcharged 
and then received the whole of his wages, except fx 
pence, which he allowed to his maſter for that day.—— 
This was holden not to be a diſſolution of the contract, 
but an abſence by leave of the maſter. And it was al 
Judged, that the ſervant by this fervice gained a ſettle- 
ment. Bur. Set. Caf. 690. | 

(5) AM. 19 G. 2. Croſcombe and St. C:ithbert's. Two 


juſtices made an order to remove Jeb Garnſey from 


Croſeambe to St. Cuthbert's, Upon appeal, the ſeſſions 


quaſhed that order, and ftate ſpecially, that Jeſeph Garn- 
15 the pauper hired himſelf for a year to Dr Lucy, and 

ved a year with him in St Andrew's, and had his wages 
and livery; and without coming to any new agreement, 
continued with him a quarter of a year longer. Then 
the maſter removed, with his family (Jeſeph Garn/ey be- 
ing one) fo St Cuthbert s, Where the ſaid Hejepb Garnſey 
continued to live with him about fix months, ſtill under 
the firſt contract, It was moved to quaſh the order of 


ſeſſions, for that they were miſtaken in point of law; the 


ſervice in St. Cuthbert's being 2 continuance of the firſt 


contract, and under it, for the faid ſix months: The 
fervant's laſt legal ettlement mult therefore be in St Cuth- 
bert's, where he ſerved the laſt ſix months. On the other 
fide it was urged, that this was not the ſame ſervice as 
the firſt year's was; for that the firſt contract was com- 
pleted and executed on both ſides, and was determined. 


It had gained the ſervant a ſettlement in St Andrew's, 


And there was no new contract or agreement at all, Nor 
is any thing ſtated that can deftroy the ſettlement gained 
in St Andrew's by ſerving a whole year there. Unto 
which it was replied, That it is the conſtant practice for 
ſervants to go on upon the firſt agreement, without any 
new one. And if this were not the caſe, then a ſervant 
who had lived with his maſter 20 years in different pa- 
riſhes, without any new contra, mult be ſettled in the 
»ariſh where his maſter had lived in the firſt year of his 

ſervice, 


the order of the two juſtices. 


£2602. (Settlement by ſervice.) 


ſervice. And by the whole court: As there was a hiring : 


for a year, and a ſervice for a year, and a continuance 
under the fame ſervice; it is ſufficient to gain a ſettlement; 

and ſuch ſettlement muſt be in the pariſh where it was 
performed the laſt 40 days. Str. 1240. Burrow's Settl. 
Caf. 259. 
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6) By the 13 G. 2. c. 29, ſervants. in the Poundling Places exempted 


byjpital ſnall not by ſuch ſervice gain any ſettlement in the 
pariſh where the ſaid hoſpital is ſituate, 

And by the 9. G. 3. c. 31, ſervants in the Magdal: 1 
hoſpical (eſtabliſhed for the reception of penitent proſti- 
tutes) ſhall not by ſuch ſervice gain any ſettlement in the 
pariſh; where the ſaid hoſpital 1. fituate: 


vii, Of ſettlement by marriage. 


4 e it hath been kat doubtful, oh What ſhall be 


ſhall be deemed a ſufficient marriage, ſo as that a woman 


deemed a ſuffe 
cicnt marriage 


ſhall gain a ſettlement thereby; and the courts have been fo as to gain a 
favourable in admitting m arriages, although not ſtrictly ſettlement. 


O 
ſolemnized according to the ws oi the church; but now 


by the ſtatute of the 26 G. 2. c. 33. a great ine iS 
made, between marriages folemnized before the 25th day 
of March 1754, and after that time: for by the ſaid ſta- 
tute it is enacted, that after March 25, 1754, all mar- 
riages, {except in Scotland, and except the marriages of 
jews and quakers, where both the parties are jews or 
quakers reſpectively) which ſhall be ſolemnized without 
licence or publication of banns, or in any other place than 
a church or publick chapel (unleſs by ſpecial licence from 


the archbiſhop of Canterbury), or without the conſent. 
of parents or guardians (where either of the parties, not 


being a widower or widow, is under the age of 21), ſhall 
be null and void to all intents and purpoſes whatſoever. 
As in the caſe of Chilham and har M. 33G. 2. Iwo 
Juſtices removed Edward Young, Rebecca his wife, and 
Mary their child, from Chilbam 1 to Preſton near Feverſbam, 
both in Kent. And the ſeſſions confirmed, in all points, 
The caſe, as ſtated to ap- 
pear to the ſeſſions was, that the ſaid Zdward Young, be- 


ing legally ſettled in Preſton, and (not being then a wi- 


dower) was on the 25th of January 1758, without the 


conſent of his father who was then living, married by li- 


cence in the pariſh church of Tenham, to Rebecca Drury 


(who was ſettled in the faid pariſh of Tenham, and who 


3 8 i : on 
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is removed to Preſton by the ſaid order, as the wife of the 
_ ſaid pauper) ; the faid Edward Young being then an infant 
of 20 years: And that afterwards, the ſaid Rebecca was 
brought to bed in the patiſh of Chilbam, of the ſaid 
Mary, removed by the order. It was argued in ſupport 
of theſe orders, that the word void in the act may be 
conſtrued veidable ; and that it is highly unreaſonable, 
that a virtuous young woman and her innocent children 
ſhould be turned adrift, and be conſidered as a whore and 
baſtards, without having any opportunity to conteſt ſo 
ſevere a judgment againſt them: Therefore that this 
marriage ought to be avoided by a ſentence in the eccle- 
ſiaſtical court; and not in a collateral method, by an ex 
parte order of juſtices, made without hearing them or 
any perſon on their behalf, By lord Mansfield chief 
juſtice : This point will admit of no manner of doubt, 
And he took the diſtinction between acts of parliament 
made againſt one of the parties, and for the benefit of 
another of the parties (and where ſuch other party has 
an election either to take the benefit of it or not); and 
acts of parliament made againſt both. This is not like 
the ſtatute of bigamy, 1 F. c. 11. which was made on] 


againſt one of the parties but it is an act made againſt 


both: and the marriage is thereby expreſsly declared ab- 
ſolutely null and void to all intents and purpoſes what— 
ſoever. And by the whole court, let the orders be con- 
firmed as to the man, but quaſhed as to the woman and 
child. Burrow's Settl. Caſ. 486. 6 | 

The paſſage into Scotland being left open by the act, 
many perſons have found their way thither to be married, 
in a manner very clandeſtine and irregular. And there 
hath been diverſity of opinions concerning the validity of 
ſuch marriages. | 

Lord Stair, in his inſtitutions of the law of Scotland, 
page 26, ſays, The public ſolemnity of marriage, is a 
matter of order, juſtly introduced by poſitive law, for the 
certainty of ſo important a contract; but not eſſential 
to marriage. Thence ariſes the diſtinction, of pub- 
lic or ſolemn, and private or clandeſtine marriages, And 


altho? 3 who act contrary thereto may be juſtly 


puniſhed (as in ſome nations by excluſion of the iſſue 
of ſuch marriages from ſucceſſion), yet the marriage 


cannot be declared void and annulled ; and ſuch exclu- 


ſions ſeem very unequal againſt the innocent children. 
But by the cuſtom of Scotland, cohabitation, and being 
commonly reputed man and wife, validates the marriage 


and 
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and gives the wife right to her thirds, who cannot be 


excluded therefrom, if ſhe was reputed lawful wife, and 


not queſtioned during the husband's life, till the con- 
trary be clearly proved.” | 

Mr. Erſkine, in his principles of the law of Scotland, 
pages 62 and 64, ſays, ** It is not neceſſary that marriage 
be celebrated by a clergyman, The conſent of parties 
may be declared before any magiſtrate, or ſimply before 


witnelles, When the order of the church is obſerved, 


the marriage is called regular; when otherwiſe, clandeſ- 


tine. Towards a regular marriage, the church requires 
proclamation of banns in the churches where the bride 
and bridegroom reſide, Formerly, not only biſhops, but 


presbyteries, aſſumed a power of diſpenſing with procla- 
mation of banns on extraordinary occaſions: but this 
hath not been exerciſed fince the revolution.“ 

In AM Douall's Inſtitute of the law of Scetland, vol. r. 
p. 112. he ſays, marriage is perfected by fole conſent ; 


for carnal knowledge is only the conſummation of it, Mar- 
riage is either ſolemn, or clandeſtine, A ſolemn mar- 


riage is that which is celebrated by a miniſter of the eſta- 


blithed church, or one having the benefit of the tole- 
ration act, after due proclamation of banns. This ought 


regularly to be done three ſeveral ſundays, in the churches 
reſpectively where the parties frequent divine ſervice; 
but if they belong to an epiſcopal meeting, it muſt be 
done in their congregation, and likewiſe in the pariſh 
churches where the parties reſide; and in caſe the mini- 
fer of ſuch pariſh ſhall neglect or refuſe to publiſh the 
banns, it is declared ſufficient, if done in the epiſcopal 
congregation alone. But the public ſolemnity is only 
a matter of order, and not eſſential to marriage; and 
therefore by the law of Scotland, not only a marriage 
ſolemnized by any miniſter or prieſt is good, but like- 


wiſe cohabitation as man and wife, ſufficiently aſcertains 


the marriage, not called in queſtion during their joint 
lives, Thoſe marriages which are not ſolemnized ac- 
cording to the order of the church, are termed clandeſtine, 
Notwithſtanding that clandeſtine marriages are equally 
binding with ſolemn ones, certain penalties are impoſed 
upon the parties, who thereby act contrary to the order 
of law; theſe are, impriſonment for three months and 
a penalty upon the parties, with perpetual baniſhment or 


other arbitrary puniſhment upon the perſon that ſolemniz- 


etn the marriage. Of old, the parties loſt their reſpec- 


tive intereſts of jus mariti and jus relif?e ; but that after- 
wards - 
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wards was altered. Perſons reſiding in Scotland, who 


marry in England or Ireland, without proclamation of 


banns in due courſe, are ſubject to the pains of clandeſ- 
tine marriages. And the witneſſes to an irregular mar- 
Tiage are ſubjet to a fine.“ 

But whether clandeſtine marriages in Scotland, of En. 
gliſb parties, who reſort thither to evade the Engliſh law, 


Mall be ſuſtained in England, hath been doubted. And 


very learned men have queſtioned, notwithſtanding that 
ſuch marriages are valid by the law of Scotland, whether 
they are effectual in England. Where parties are bound, 
by the laws of their own country, to execute any im- 
portant act or contract with certain ſolemnities; it is 
doubted whether they can elude their own law, by going 
purpoſely to another country where ſuch ſolemnities are 
not eſſential, and then returning immediately when the 
act is done. It is a queſtion of public law; and the moſt 
celebrated writers on public law have holden, that ſuch 
an act is fraudulent ; it is fraudem facere legi, which the 
laws of all nations diſallow. In the. caſe of Robinſon and 
Hland, MH. 1 G. 3. which was upon a ſecurity given in 
France for money there Joſt at play, wherein the locality 
of the tranſaction came in queſtion, there is an obzter 
obſervation of lord Mansfield very remarkable. * As to 
the money won at play, By the rule of the law of En- 
gland, no action can be maintained for it. To this it has 
been objected, that the contract was made in France: 
Therefore the law of France muſt prevail, and be the 
rule of determination; by which law, it is alledged, that 
the money is there recoverable before the marſhals of 
France, who can inforce obedience to their ſentences by 
impriſonment. - I admit that there are many caſes, where 
the law of the place of the tranſaction ſhall be the rule: 
And the law of England is as liberal in this reſpect, as 
other laws are. It has been laid down at the bar, that 
a marriage in a foreign country muſt be governed by 
the law of that country where the marriage was had. 
Which, in general, is true. But the marriages in Scet- 
land, of perions going from hence for that purpoſe, were 
inſtanced by way of example. They may come under a 
very different - conſideration z according to the opinion 
of Huberus, p. 33. and other writers. No ſuch caſe hath 
yet been litigated in England, except one, of a marriage at 
Oftend ; which came before lord Hardwicke ; who order- 
ed it to be tried in the eccleſiaſtical court: But the young 
man came of age, and the parties were married over 

again; 


2 
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ho again; and ſo the matter was never brought to a trial,” 

of Burr. Mansf. 1079. | | 

eſ- But in Buller's Law of NM prius, p. 113. there is 2 

ar- ſhort note of a cauſe wherein this point was afterwards 
determined, upon an appeal to the delegates; wiz. 

th Compton and Bearcroft, 1 Dec. 1768. The appellant 

w, and reſpondent, both Eugliſb ſubjects, and the appel- 

nd i Unt being under age, ran away without the confent of 

Lat her guardian, and were married in Scotland; and on a 

ier juit brought in the ſpiritual court to annul the marriage, 

d, it was holden that the marriage was good,” ST 

n- 2. 2. 2 G. 3. Steckland and Chardland. John Aces and What fhall be 

is Elizabeth Majon, father and mother of the pauper, being Re TO 

ng both reſident in the pariſh of Chardlami, about the year marriage, 3c te 

Are 172.3, went from thence together, declaring they were = ſertleme t. 

he going to be married; and ſoon returned, declaring they 

oft nad been married: and from thenceforward cohabited 

ch as man and wife for about 30 years, until the death of | 

he the ſaid Elizabeth, The pauper was born at Chardland = 

nd in 1725, and there baptized, and his baptiſm regiſtred as | | 

in the ſon of Fobx and Elizabeth Aves. The ſaid John and 

ty Elizabeth, tome years before the death of the ſaid Eliza- 

ter beth, removed from the ſaid pariſh of Chardland to the 

to pariſh of Steciland, and there acquired a ſettlement by 

n- renting a tenement of 501 a year. They carried with 

las them, from Chardland to Stockland, the ſaid pauper their 

62 ſon, whoſe ſettlement depended upon this queſtion, 

he Whether the ſaid John and Elizabeth, the father and mo- 

Jat ther of the pauper, were to be conſidered as huſband and 

of wife at the time of his birth. It was contended at the 

by ſeſſions, that the ſaid John and Elizabeth were never mar- 

IC ried; or if they were, that the ſaid Elizgbeth had a former 

e: huſband then living. Concerning which, ſeveral wit- 

a8 neſſes having been examined on both fades, the ſaid John 

lat Moes the father was produced, in order to preve that he 

by and the (aid Elixabeth were never married, and that the 

d. ſuppoſed other huſband was then living. But the court 

- refuſed to receive his teſtimony. And on conſideration 

IC of the evidence before the court, they were of opinion 

A that the marriage of John and Elizabeth was ſufficiently 

on proved, and that the pauper gained a ſettlement at Stock- 

th land as part of their family, and diſcharged the order of 

at the two juſtices for removing him to Chardland, It was 

er- moved to quaſh the order of ſeſſions. The objection was, 

ng that they ought to have admitted the father to give evi- 

er dience of his never having been lawtully married. But 


a; Vol. III. E 8 | 8 lord 
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lord Mansfield ſeemed to think, that 3o years cohabitation 


as man and wife was ſuſicient proof to the juitices to 


found an order of removal upon. However, a rule waz 
made to ſhew cauſe. But on the laſt day of the term the 


objection was given up; and, by conſent, the order of 


ſeſhons wis affirmed, and the recognizance diſcharged, 2 


. Burrows Setil. Caſ. 508. 


E. 2 G. 3. St. Devereux and Aach Detuchurch. The 
n be fore the ſeſſions was, Whether the marriage of 
John and Suſannah Meredith was ſufficiently proved. One 
witneſs made oath, that he and another witneſs were pre— 
ſent on the 7th day of February 1758, when a marriage 
was ſolemnized in the pariſh church of St Devereux be— 
tween the ſaid Fehn and Suſannah Meredith, by the mi- 
niſter of the ſaid pariſly-by banns. And it appearing to 
the ſaid ſeſhons, that the entry of the ſaid marriage in 
the regiſter book of the ſaid pariſh was made in manner 
following, ' vis. '* 1758. Jen Meredith and Suſannah Fen- 
e fins were married by banns,” but neither the minilter, 
parties, nor witneſſes ſigned the faid entry, and that no 
other entry of the ſaid niarriage was ever made, they 
therefore were of opinion, that the marriage was not le- 


gally proved. On ſhewing cauſe, it was urged in ſup- 


port of their opinion, that this appeared, upon the ſtate 
of the eaſe to be a void marriage. For although the 
omiſſion of banns, was originally only an offence againſt 
the eccleſiaſtical Jaw; and even after the 7 8 W. c. 35. 

. 2. the miniſter and clerk and man married without li- 
cence or banns were only ſubject to a penalty; yet ſince 
the act of the 26 C. 2. c. 33. an entry of this, properly 
ſigned,” is become fo eſſential a circumſtance, that with- 
out it the marriage itfelf is null and void. But the court 
were of a different” opinion,” And lord Mantpeld ſaid, It 
was not incumbent on the perſons married, to prove that 


the banns were publiſhed, nor doth the entry directed to 


be made affect the validity of the marriage. But at the 


ſame time he declared, that it was a matter of great pub- 
lick concern, for the preſervation of pedigrees (which 
were now become very difficult to prove): And the en- 
try ought to have been made according:to the directions of 


the act. He went ſo far as to declare, that an information 


ought to be granted by the court againſt the miniſter for 


r b if it ſhould appear clearly that it was ow- 


ing to his. neglect ; and that ſuch information ſhould be 


proſecuted by the attorney general, at the king's ex- 
pence; which he did not doubt would be _— directed, 
2 * : upef 
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upon the recommendation of the court. And he ordered 


the fact to be further inquired into, And it came out, 


that a regular cutry had been made; and that which was 


produced tu the jultices, Was only a minute or memoran— 
dum. So che mitliter was juſtzhed, Burreto's Settl. Caf. 
ROD» =; 2 85 | 

4 - 1 . © * FR , . * 2 
Finally, in the caſe of Harris and Miller, E. 7 G. 2. 
On an action for criminal converſation with the plain— 
tiit's wiſe, the quettion was, whether, to ſupport the ac- 
tion, there mutt nat be proof of an actual marriage? 
The fact was, I hey were married at May-fair chapel. 


The regiſter or books could not be admitted in evidence. 


Keith, who married them, was tranſyorted ; and the clerk 
who was preſent at the marriage, was dead. So thit the 
plaintiff could not prove the actual marriage by any evi- 
dence, But the counſel for the plaintiff proved articles 
between the man and his wife, made aiter marriage, 
for ſertling of the wife's eftate, with the privity of rela- 
tions on both ſides. They proved cohabitation, name, 
and reception, of her by every one as his wife, and in- 
filted that this evidence is admithble; and that lately 


in ejectment, before lord Mansfield, this fort of evidence 


was offered and received. Unto which, lord Maus fiell 
ſaid, It certainly may be done fo, in all caſes except 
two: One is in proiecutions for bigemy ; and this caſe 


LOS EI . 0 
(if fuch proof cannot be here received) 1s the other. It 


was proved further, that the defendant Miller conſeſſed 
to the landiord of the lodgings, that ſhe was captain 
Afrris's wile, and that he the deſendant had committed 
adultery with her: And conleſiion is the ſtrongeſt evi- 
dence. 


Lord anjicld: I do not, at preſent, remem- 


ber any action for criminal converſation, when an actual 


marriage was not proved. Proof of actual marriage is al- 
ways uſed and underitood in oppoiition to proof by co- 
habitation, reputation, and other circumitances from 
which a marriage may be infeired : But we will take 
time to conſider of it. Aﬀterwards, he delivered the 
reſolution of the court: we are all. clearly of opinion, 
that in this kind of action, an action of criminal conver- 
ſation, with the plaintiff's wile, there muſt be evidence 
of a marriage in fact: Acknowledgment, cohabitation, 
and reputation, are not ſufficient to maintain this action. 
But we do not at prefeut defue, what may or may not be 


evidence of a marriage in fact, This is a ſort of cri- 


minal action; there is no other way of puniſhing this 
crime at common law. It ihall not depend upon the 
GE 3 nere 
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conduct, or declarations, of the plaintiff himſelf, In pro. 
8 for bigamy, 2 marriage in fact muſt be proved, 
| ; No inconvenience can happen by this determination; 
| But inconvenience might ariſe from a contrary determi- 
21 nation; which might render perſons liable to actions 
9 founded upon evidence made by the perſons themſelves 
4A | , who ſhould bring the action. And the plaintiff was 
b nonſuit. Burr, Mansf. 2057. 
7 Wife ſhall fel- 3. It ſeemeth to be a good general rule, that a woman 
694 ne ul marrying a huſband who hath a known fett lement, {hal} 
an4's lettle- 
ment. follow the hutband's ſettlement. And although in the 
caſe of Lypoterce and Nunfecel!, AJ. 1 G. it was held, that 
the wife ſhall not gain a ſettlement with the huſband, 
until ſhe hath Jived with him 40 days unremoveable as 
part of his family; yet afterwaids, in the caſe of K. and 
Pincehorton, M. 3 G. it was agreed by the court, that à 
wife is to be ſent to her huſband's fetilement, though ſhe 
; never lived with him there. And in the caſe of St Giles's 
1 and Everſley Blackwater, H. 10 G the widow was remov- 
_ | ed to the deceaſed huſband's ſettlement, though ſhe kad 
—_ never been there; and it. was ruled by all the court, that 


the removal was good, and that ſhe muſt be ſent to the 


7 | llaſt legal ſettlement of her hufband, having acquired no 

| other ſettlement fince his death. Cay. of S. 89. SY. C. 

of 2 „ 10, 105 V 2. 114. | 

Wife enn gain no 4. It ſeemeth alſo to be agreed, that a wife can gain 

ſertlement with- no pinoy ſeparate and diſtinct from her husband, du- 

* ring the coverture, As in the caſe of Azthrop Redine 
and I/hite Roding, H. 30 G. 2. (hereafter following); 
where the wife, after the husband was run away, went to 
live upon a copyhold of her husband's, where her husband 
had never reſided : it was held, that although ſhe might 
not be removed from thence, yet (her husband being liv- 
ing) ſhe could not thereby gain a ſettlement. 

8 5. It ſeemeth alſo to be agreed, that a woman marrying 

Þuſping hath no @ husband that hath no known ſettlement, doth not loſe 


Ftilemens, her former ſettlement which ſhe had before marriage, 


But the great point of difference hath been, whether ſuch 


ſettlement continues to her during the coverture, or it is 
ſuſpended during her coyerture, and only revives after the 
busband's death. Which point includes in it this quel- 
tion, Whether the pariſh where the woman was Jait le- 
gally ſettled before marriage, ſhall, by barely proving ſuch 


R- age, avoid the ſettlement with them during the huſ- 


band's life? or whether in orvet to avoid fuch lettlement, 
: ——- 


mere reputation of a marriage, which ariſes from the 
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it is not alſo neceſſary for them to prove, that fuch wo- 
man hath gained another ſettlement, that is to ſay, that 
the husband hath a ſettlement, and where ? 

In relation to which caſe, where the husband hath no 
known ſettlement, it hath been adjudged as follows: 

E. 2 G. St Giics's and St AMarguret's. A woman mar- 
ries a foreigner ; and her huſband dies. By the court; 
She muſt be ſent to the place of her ſettlement before 
marriage. Sef. C. V. 1. 97. 

H. 12 C. eſibam and Chiddingſpone. It was ſtated, 
that a ſingle woman, ſettled at Chidaing ſone, was mar- 
ried to a man who is ſince dead, but his ſettlement did 
not appear. And by the court, Her ſettlement before 
marriage ſtands. Str. 683. ä 

M. 1 C. Uppeterce and Dunſwell, A woman is ſettled 


in Dunſwell ; and afterwards matries a vagrant, whoſe ſet= 


tlement doth not appear. But he goes and lives in Uppo- 


terce, and dies there. TWO juſtices remove the widow 
to Dunfwell, where ſhe was ſettled before marriage. And 
by the court: Where it appears that the huſband in his 


lifetime had no legal ſettlement as can be found, there 


the marriage ſhal] not put her in a worſe condition than 
ſhe was before, and is all one as the caſe of a Scetchman 
and a foreigner, and ſhe {ſhall not loſe her former ſet- 
tlement. Caſ. of S. 89. . 80. 

Hitherto the caſes ſeem to be agreed, being that the 
huſband is dead. But the difficulty i is, where the huſband 
is ſuppoſed to be living. And in' relation to this point, 
the following ſtrong caſes have been adjudged, 

M. 12 An. Dune. d and WF ilfooroug: » Green. A woman 
who was ſettled at ///i//dxrough, marries Archibald Player, u 
Seotchman, who had gained no ſettlement in England. 
Two juſtices removed her from Dunsford to Miſborongh, 
the place of her ſettlement beſore marriage. Exception; 


this is a married woman, and by her marriage ſhe ought. 


to be ſettled where her huſband was, and this cannot be 
tight; for if the juſtices may ſend away a wife, it is 
making a divorce between huſband and wife; and if he 
is a Scotebman, they ought to ſend her, as part of his fa- 
mily, to the bordering counties of Scotland, according ta 


the act of the 39 El. c. 4. þ 6. The court held, though 


the was a married woman, yet if her huſband had no ſet⸗ 


tlement, ſhe could not gain any other ſettlement than 
ſhe had before marriage; and as for divorce it was none; 
for the huſhand might come to her as weil at bree 
rm as at Dunsford, Foley. 249. Cal. of 5, 31. 

E e 3 Note; ; 
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Note; the act of the 30 El. only ſays, that the Scotch- 


man himſelf, if a vagrent, may be fo fent ; 
thing of his family. 
M. 3 G. St Gilts's and &. Ztargaret's. 
inmtin was ſettled at St Gs 
Þy the court : 
condition 


but lays no- 


Sarah Ether- 
s; and marries an Iriſhman. 
"The marriage will not put her in a worſe 
than ſhe was before ; and they held that ſhe 
continued . ſettlement, notwithſtanding her marriage. 
Ca.. of . 9 | 

12 85 e and . The order ſpe— 
cially ſtated by the ſeſſions was this: It appeared to the 
court, by the icflimor, y of Elizabeth Pinchen, that the ſaid 
Elizabeth Pinchen was, at the time the ſaid order was made, 
a married woman, and that her huſband was one Thomas 
Pinchen, who was born in I/iltfhire, but in wh at place or 
pariſh he had a ſettlement, 


he never informed her, nor 
doth ine know 4 but that 


* 2 - * * * * * \ E253 2 3 
HY is run awaits and 11111 Ine, 


for what he knows. By the court; She Ougat to be 
ſettled 3 her ſettlement was before maria, ve. Paley. 


292. Se/f. CE . 2 » 110. 
On the 5 H. 12 G. 2. 


Seretford and Norten, the 
caſe was thu 


* An Eueliſb woman married an 


Ir: man 
who had no n in England. 


He ran away; two 


juſtices remove the wife to the place of her ſettlement be— 


fore marriage. And it was urgzd, that there could be 
10 * that this ſeparated her from her hufband; and 
if {he cannot be ſent thither, ſhe can be ſent no where, 
But by Lee Ch. J. It is Ho a ſettled point, that by the 
marr age the woman's ſettlement is ſuſpended, whether. 
the huſband has or 1 not a ſettlement; for 
the juſtices might ſeparate haſvand and wile ; 

tore to m 


e 


nd there- 
make th e order © 00d, it ſhould have @DD& ed that 


the man was dead, — Aud the order was qu {hed by the 
whole court. And there were cited theſe two following 
caſes, v:z. T. 1G. Ht; tvay and Mar fton. It was there 
ed by the Ch. J. that the ſettlement of a woman, 
who married a vagrant, is ſuſpended during the coverture; 


and that as the tuft: vt cannot be ſent 15 the place of the 


wife's ſettlement, fo neither can the wife herſelf, becauſe 
an huſband 


and wife, being as it were but one perſon, 
cannot be parted. 7. g C. Shadwell and St Fohn's Mapping. 
One Ridley, a vagrant, 

voman who had a fertiement in St John's IIa 
had tour children by her born in Stopney. 
that the children were not ſettled 
were born, but whe 


pping, and 
And it Was held, 
in the place where they 
12d a ſettlement; ; but that 


this 


re the wille! 


naving no ſettlement, PATTEN 4 


re 


; 5 ” a . 
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this was. e during the coverture, and it revived 
again ms the death of the huſband. Andr. 307. Sef. 
C. J. 2. 18, % 290. Burrow's Settl. Caſ. 
122. 1 | 
F inally, in the caſe of St. John's Mapping and St. Bo- 
tolph's Biſbopſgate, H. 28 G. 2. it was adjudged as fol- 
lows: Margaret Kinley having gained a ſettlement in St. 
Bitolph's pariſh By hiring and ſervice, afterwards married 


Thamas Kinley an FN hel who had no ſettlement in En- 


land, About two years ago, the huſband entred on board- 
a man of war bound for the Weſt Indies, but Margaret 
about two months ago heard he was living; and the 
queition Was, W hether her ſettlement which ſhe had be- 


- fore marriage ceaſed, or was in ſuſpence, during the co- 
verture, and ſhe awd be looked upon as a caſual poor; 
or ſhe ſhould be ſent to the place of her ſettlement before | 


marriage. After full conſideration, Ryder Ch. J. deli- 


vered the opinion of the court: 1. It is certain St. Bo- 


tolph's was once her ſettlement, and that is not diſputed, 


2. That ſettlement. continues till ſhe gains a new one. 


3. That ſhe has never yet gained a new one, To the 
ſecond point he ſaid, a ſettlement, is a permanent thing; 
it laſts during life, or till a new one is acquired: and 
there is no caſe to be found, where it has been determined 
or ceaſed fooner. Neither can any perſon diſcharge his 


C4. [- own 


+ Sir James Burrow ſavs, he doth not find the caſe of Shad- 
well and St Johns Mapping in any printed book or manuſcript z 
But it ſeems (he ſays) to be the ſame caſe which he had heard 
reported in the form of a catch, to the following effect: 


A woman having a ſeulement 
Married a man with none: 

The queſtion was, he being dead, 

If that ſhe had, was gone. 

Quoth Sir 7% Pratt * 
Suſpended did remain, 

Living the huſband : But, him dead, 
It doth revive again, 


Her ſettlement - 


Chorus of Puiſne Judges 


Living the huſpand: But, him dead, 
It doth revive again. 


* Then lord chief juſtice. 
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own ſettlement ſooner, or by any other means. The 
queſtion is not, Whether ſhe gained any new ſettlement 
by marriage, but whether her old ſettlement was diſcon— 
tinued by her marriage with a perſon that had none? It 
3s abſurd to fay, ſhe ſhall loſe her own, without getting 

9 another. The objection that the huſband and wiſe would 

= | be ſeparated, is of no weight here; for they are ſeparated 

| already, I muft own the cafe of Stretford and Norton is 
= not to be diſtinguiſhed from the preſent, and is againſt 
= our prefent opinion. To be ſure we muſt have great 
| regard to former reſolutions in this court; but we muſt 
be judge upon the cafes before us. How that caſe came to 

| | be determined ſo, I do not know, but there are at leaſt 
four authorities the other way, (Which perhaps might not 
then be cited), and we think the reafon is with the old 
caſes. The huſband may come to her in one pariſh as 
well as the other, for he will be a vagrant in both, and 
liable to be treatcd as ſuch. The wife's ſettlement re- 
mains; having never been determined but only, as it 
were, ſuſpended, during the time that ſhe continued un- 
der the power and protection of: her huſband, and was 
maintained and ſupported by him. Burrow's Settl. Caſ. 


307- | | 0 
WV hether the 6. H. 9 G. St. Michael's and Nunny. Order of remov- 
wile may be fe- * . , 
e. al, reciting that the wife of a poor perſon who is now 
bulband. living, had intruded, and was likely to become charge- 
able, and that the place of her ſettlement was in the pa- 


riſh of St. Michael, ſhe is therefore removed thither. It 


the huſband was at the time of the removal in the pariſh 
of St. Michael, fo that it may be they ſent the wife away 
from the huſband. But by the court: We cannot intend 
he was not; if he was in the pariſh from which ſhe was 


of theſe facts appear againft the order, to ſatisfy us that it 
is bad, we are not to preſume it to be ſo; and therefore 

it muſt be confirmed. Str. 544. 
M. 14 C. 2. Jronaflon and Painewick, Upon eom- 
plaint made by the churchwardens and overſeers of Paine- 
wick, that /Jary the wife of William King had intruded 
into Paineꝛoict, two juſtices removed her to Ironacton, 
which they adjudged to be the laſt legal ſettlement of the 
huſband. Upon appeal, the ſeffions confirm that order, 
It was moved to quaſh theſe orders. The objeQion was, 
that the wife was removed without the huſband, and that 
this amounts to a divorce between the man and his wife. 
3 | . Put 


was moved to quaſh the order, becauſe it did not appear, 


jent, that indeed would vitiate the order; but as neither 
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But the court over- ruled the objection ; for how doth it 
appear that the huſband was not at [ronad7on at that time? 
The court will not ſuppoſe it to.be wrong, unleſs it ap- 
pears ſo. The intruſion complained of was only by the 
wife, and they could not remove the huſband when he 
was not complained of. Burrow's Settl. Caſ. o | 

H. 14 G. 2. K. and Higher Waltoz. Two juſtices 
make an order to remove May Bennet, wife of Samuel 
Bennet, to Higher Walton, which they adjudge to be the 
place of her laſt legal ſettlement. And the ſeſſions con- 
firm that order. It was moved to quaſh theſe orders; 
for that it doth not appear, whether it was this woman's 
ſettlement in her own right, or in the right of her huſ- 
band. And nothing ſhall be intended, Now, if it was 
not her ſettlement in right of her huſband, the Juſtices 
had no power to ſend her thither. By the court: It is 


- adjudged to be her laſt legal ſettlement, And ſhe could 


not be ſettled but where her huſband was. And we are 
not to intend any thing to vitiate the order, Therefore 
we cannot intend that the huſband's ſettlement was not at 
Higher IWalton. And the motion was denied. Burraw's 
Settl. Caſ. 162. | 


7. Although it 1s generally true, that no ſettlement Marrizge fraudu- 
ſhall be good, which is brought about by fraud or prac- lenily procured, 


tic? ; yet it ſeemeth that the rule faileth in this caſe, and 
that if the marriage take effect, the ſettlement is good : 
for the following caſes do proceed upon ſuch ſuppoſition. 

M. 11 G. K. and Edwards. The overſeers were in- 
dicted for a conſpiracy, in giving a ſmall ſum of money 


to a poor man of another parith, for marrying a poor 


lame woman of their own pariſh, and fo by this contriv- 
ance conſpiring to ſettle the woman in the other pariſh, 
where the huſband was ſettled: By the court; If there is 
a conſpiracy, to let lands of 100 a year to a poor man in 
order to gain him a ſettlement, or to make a certificate 
man a pariſh officer, or to ſend a woman big of a baſtard 
child into another pariſh to be delivered there, and ſo to 
charge the pariſh with the child, theſe are certainly crimes 
indictable. But this indictment was quaſhed, for want of 
averment, that the woman was laſt legally ſettled in the 


| pariſh relieved by her marriage. 8 Mod. 321. Se. C. J. 


1. 165. | | 

Hs G. 2. K. and Parkins. A ſingle woman of Studley, 
big with child of a baſtard, was ſent back to Studley. Par- 
kins, overſeer of Studley, threatned with all the ſeverity of 
the law, to force her to marry a {ſtranger of another pariſh, 


agalntt 


441 


442 
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againſt both his and her conſent, he giving five guineas to 


the huſband, and keeping him in liquor. By the court; 
Shew cauſe why information ſhould not go. S/. C. V. 1. 
176. | | 

M. 17 G. 2. K. and Watſon. An information was 


granted againſt JYatſ5n and others, for procuring one Vine 


a ſoldier, who had a ſettlement in the pariſh of Brill, to 
marry a poor woman who was an ideot, and chargeable to 
the pariſh of Dorton, by giving Vine 101 and a fat hog for 
marrying her, whereby the became chargeable to the ſaid 
pariſh of Brill. 1 Wilſon 41. | | 
T. 7 G. 3. K. and Tarrant. On ſhewing cauſe why an 
information ſhould not be granted againſt an overſeer of 
the pariſh of Hewih, for procuring one Richard Few, a 
poor man of the pariſh of Wilcot, to marry Elizabeth $wan- 
ton a ſingle woman with child of a baſtard, in order to get 
the baſtard ſettled in the pariſh where the huſband was 
ſettled : The rule was made abſolute for an inform- 


— 


viii. Of ſettlement by continuing 40 days after notice, 


By the 13 £© 14 C. 2. c. 12. On complaint within 4.0 days 
after any perſon ſhall come to ſettie in any tenement under 101 
a year, two juſtices may remove him to the place where he was 
laſt legally ſettled for 40 days. | 

But by the 1 J. 2. c. 17. The 40 days continuance of ſuch 
perſon in a partſh, intended by the ald act to make a ſettlement, 
ſhall be accounted from the time of his delivering notice in writ- 


ing, of the houſe of his abode, and the number of his family, if 


he have any, to one of the churchwardens or over ſcers of the pa- 
Tiſh to which he ſhall remove. 1. 3. ns 

And by the 3 W. c. 11. The ſaid 40 days continuance of 
ſuch perſon in a pariſh or town, intended by the ſaid acts to 
make a ſettlement, ſhall be accounted from the publication of a 
notice in writing, which he ſhall deliver, of the houſe of his 
abode, and the number of his family, if he have any, to a church- 
warden or overſeer. Which ſaid notice in writing, the ſaid 
churchwarden or overſeer ſhall read, or cauſe to be read, pub- 
lickly, immediately after divine ſervice, in the church or chafe!, 
on the next Lord's day, when there ſhall be divine ſervice in the 
fame. And the ſaid churchwarden or overſeer ſhall regiſter or 


cauſe to be regiſtred, the ſaid notice in 1writing, in the book kept 


for the poor's account, 1. 3. 
And 
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And if any churchwarden or over ſeer ſhall refuſe or 82 to 
read, or cauſe to be read ſuch notice in writing as aforeſaid, he 
Hall {on prof thereof ky the oath of two wiineſſes before one 
juſt: ce) forfeit for every offence 408 to the party grieved, by 
diſtreſs, by warrant directed to the conſtable of the pariſh o 
teen where the offender dwells; and for want of ſufficient 
dijireſs, 1 juſtice ſha! 0 commit him to the common gail for 
one ins; 2. And if any churchwarden or overſeer ſhall refuſe 
or neglect to regiſter, or cauſe to be regiſired, ſuch notice in 
105 iting; he Kal on the like condigtion, forfeit 408, to the uſe 
of the poor of the pariſh or tin where ihe offender dwells, to 
be levied as aforaid ; and for want of ſufficient diſtreſs, then 


the ſaid uſlice all commit um as aforefaid, for the time 


afurefaid. 1.3. 


After any perſon ſhall come to Flle But no foldier, ſea- 


man, ſhipwright, or other aruficer, or workman in his 


majeſty's fervice ſhall have any ſettlement in any pariſh, 
ports town, or other town, by delivering and publication 
ef notice in Writing, unleſs the lame be alter a cutwition 
out of the ſervice, /. 4. 


In any tenement under 10] a year] Rut this hath been 
always underſtood of perſons coming to fettle upon ſuch 
tenement, as farmers thercof, and not where the ſame is 
their own proper eſtate ; and therefore a man's coming to 
lettle upon his own eſtate is not within the act. 


here he was laſt legally ſettled for. 40 days] H. 10 G. 
Caſe of Cirencefer. It was held, that living 40 days ſuc- 
ceſſively was not necetlary ; SY Mr]. For teſeue ſaid, that 
living 40 days off and on, is making the caſe ſtronger 
than living 40 days together in a pariſh, Se. C. V. 2. 
40. S $70 

And H. 12 G. 2. Sowton and Habary⸗ It was ante 
ted by the counſel, and held by the court as a point in- 


diſputable, that it is not neceſſary upon this ſtatute, that 


the inhabitancy ſhall be for 40 days A Andr. 
375 


Notice in writing] But perſons executing a publick an- 
nual office, or paying pariſh rates, or being ſervants for 
a year, or apprentices by indenture, ſhall thereby n ſettled 
without notice in writing. 3 V. c. 11. / 6, 5,8. 

And in general, all perſons not removeable may become 
ſettled equally without giving notice as with it, for the 
notice is only intended where the perſon is removeatle; for 
if he 1s not remoycabie, the notlod 1s to no purpole, 


1n 
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In writing] H. 3 G. 2. Aldenham and Abbots Langley, 
Upon a ſpecial order of ſeſſions, it was ftated, that a poor 


perſon forty years ago came into a pariſh and lived there 


ever ſince ; that he attended the leet, amended the high- 
ways, had a pew in the church, five children, and did 
watch and ward. But by the court, Thoſe are not annual 
offices in the pariſh, and the 1 F. 2. c. 17. was purpoſely 
made to avoid theſe conſtructive notices, and requires no- 
tice in writing ; and therefore they held it no ſettlement, 
Str. 853. 5 | 

H. 8 V. Dalbury and Fojion. A perſon exerciſed the 


trade of a blackſmith, was publickly employed by the 


pariſhioners, by the bailiff of the lord of the manor, the 
vicar, and the juſtice. The queſtion was, Whether this 
publick way of living was not tantamount to notice in 
writing, which was only deſigned to prevent clandeſtine 
entries and living. Py the court; This might perhaps 
have ſatisfied the ſtatute of the 1 J. 2. but the 3 W. hath 
particularized the notice, and what ſhall be tantamount to 


it, and what not; but this is not among the particulars of 


the ſtatute, and therefore is not ſuch notice as the law re- 


quires. For this being an explanatory law, the court 


cannot carry the explanation farther than the ſtatute itſelf 
hath done, though in an original law the court will make 
conſtruction according to equity. Carth. 396. 2 Salk. 476. 


Foley. 114. | 
Publication of the notice] In the caſe of K. and Chertſey. 


The banns of matrimony of a poor perſon were publiſhed 


in the church; and it was inſiſted, that this was a notice 
ſufficient, being in writing, and publiſhed in the church : 
But by the court; this is not ſufficient; for the other 
requiſites by the 3 J. muſt be obſerved ; and that being 
an explanatory act, cannot be taken by equity, 5 Mod. 


454 | | 

After all, this kind of ſettlement, by continuing 40 days 
after publication of notice in writing, is very ſeldom ob- 
tained; and.the deſign of the acts is not ſo much for the 


gaining of ſettlements, as for the avoiding of them, by 


perſons coming into a pariſh clandeſtinely : For the giving 
of notice is only putting a force upon the pariſh to remove. 
But if a perſon's ſituation is ſuch, that it is doubtful 
whether he is actually removeable or not, he ſhall by 
giving of notice compel the pariſh either to allow him a 
ſettlement unconteſted, by ſuffering him to continue 40 
days; or, by zemoying him, to try the right, 


xi: Of 
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ix, Of ſettlement by paying pariſo rates. 


By the 13 C14 C. 2. c. 12. Forty days inhabitancy ſhall 
gain à ſettlement ; By the 1 J. 2. c. 17. Such 40 days are 
to be reckoned from the delivering of notice in writing ; And 
by the 3 W. c. II. from the publication of ſuch notice in the 
church. 5 

But if any perſon who ſhall come to inhabit in any town or 
pariſh, ſhall be charged with, and pay his ſhare, towards the 
publick taxes or levies of the ſaid town or pariſh, he ſhall be 
adjudged to have a legal ſetilement in the ſame, though io ſuch 
notice in writing be delivered and publiſhed. 3 W. c. 11. 
l. 6. | 

But by the 9 & 10 V. c. 11. Perſons reſiding under a 
certificate ſhall gain no ſettlement by being rated to and paying 
any ſuch levies, taxes, or aſſeſſments. "= NO 


Shall be charged with and pay] M. 13 G. Sealon Tongall 
and //orpleſdon, The landlord was rated to the poor for the 
tenement, as being in his hands, and the tenant paid the 


rate. By the court; The tenant doth not gain a ſettle-_ 


ment, unleſs he be both rated and pay. Foley. 128. S/. 
C. V. 2. 322: DET : | 
AM. 9 G. 2. Sarrat and Bovington. The landlord, who 
never occupied the houſe, was charged to the poor rate; 
but the tenant, on demand of the. overſeers, paid it. 
By lord Hardwicke Ch. J. and the court: The charging 
is the principal act, as it infers notice to the pariſh ; but 
both are neceſſary. The tenant muſt both be charged 
and pay, in order to gain a ſettlement. Bur. Setil. Caf, 


i. 10 G. 2. K. and Bramſhaw. The landlord of the 
houſe, who was alſo overſeer of the poor, was charged to 
the poor rate; but the tenant, on demand of the ſaid land- 
lord, paid the rate. By the court: It is a ſettled point, 
that a perſon muſt be rated as well as pay; otherwiſe he 
gains no ſettlement. Burrow's Seitl. oy 98. | 

H. 10 G. 2. Lower Walton and Appleton. The father 
was rated, and the ſon who occupied the tenement paid 


the rate. By the court: This gained no ſettlement to 


the ſon,  Burrow's Settl. Caſ. 100. _ 
E. 4 G. 2. King ver and Kingſwinford. A perſon rented 
a tenement, and paid all parochial taxes for the ſame in his 
own right, but was not rated in the pariſh books; but the 
name of Richard Cotes that rented the tenement: before, was 
| Kept 
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kept in the Jevy books. By the court, This was no ſet. 
tlement. Faley 120. 

But yet it hath been adjudged, that it is not neceſlary, 
that the party ſhould be taxed by name: As in the 8 
of St Mary le more and Heavytiee; the rate was chat ged, 
not on the perſon, but on the houſe, and it was der] 
mined by the court, that this rating and payment made 3 
ſettlement. 2 Salk. 478. 

So in the cale of K. and Er: 'gbtmen, E. 8 G. Where 
a man lived in a place called Ho: eis tenement, and paid 
taxes there by the name of tne. occupier of Holes; S: this 
was adjudged to be a ſufficient deſignation of the p party, 
ſo as to gain a ſettlement. 8 Mad. 38. BUTFOW, Maus- 
Feld. 1062. 

Tak G, 2. Painſwick and Cirenceſler. The pauper, 
Iſaac Moorman, tcok a heuſe in Ci enceſter, of one Thomas 
Clifford, and agreed to pay the land tax, and poor taxes, 
and all other tz XCS. The rating was thus, 7% mas Clif. 
ford, or tenant.” Aormen paid the taxes; and the 
overſeers gave receipts to him in his own name. The 
landlord Themas Cl:ifferd lived five miles off. It was 
urged, that {ſaac Aar men himſelf was not rated; beiny 
neither expreſly named, nor even perſonally hinted ar, 
But the court was cleatly of opinion, that this men was 
ſufficientiy charged, to notify to the pariſh of Ci exce/ter 


that he was an a habillint there, 'and conſequently ę gained 


a ſettlement by payment of the rates ſo * Burr ow' 5 


Settl. Caf. 465. 


E. 4 G. 3. Openſhaw and Gort:n. Fade Botoden, ſet- 
tled at Openſhaw, took a houſe and two cloſes at Gerten, 
and the landlord was to pay all taxes and Jevies but the 
window tax, The rating was thus, ** Bowden's.” The 
landlord himſelf for ſome time paid the taxes; but in the 
laſt year, the landlord having ſome diſputes witty t the Cver- 
ſcers about his aſi. nents, directed the overſeers to call 
upon his tenant Betoden for a poor rate and a church rate, 
nd tell him that he his landlord ordered him to pay, and 


he would allow it to him out of his rent. The tenant 


paid the ſame, declaring he paid them for his landlord, 
and the overicer faid he: accepted them accordingly. But 
the landlord not being uſced by the tenant to aliow it, did 
not allow it out of the rent till three quarters of a year 
after he left the eſtate (Which was fix days before the or- 


der of removal), when he repaid the money, It was ob- 


jected, that in this caſe the tenant was neither rated nor 
paid. By lord Aena Ch. J. This was a tenant's tax, 
And 


4 
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And he is aſſeſſed by name, Bowden's. The agreement 
between his landlord and him, that the landlord ſhould 
pay it, is nothing to the pariſh. Burrow's Settl. Caf. 522. 


His ſhare] M. 10 G. 3. Stapleton and Stoney Stanton. 
The ſon lived with his mother, as part of her family, 


and was rated and paid the tax for the eſtate which ſhe 


occupied. It was objected, that this was not bts hare, 
but his mcther's ſhare, of the public taxes or levies of the 
pariſh: The charge muſt be in proportion to what a man 
occupies : But this man occupied nothing. It was an- 


5” 


ſwered, that the words his hare mean no more than ſuch 


part or proportion of the whole tax, as was charged per- 
ſonally upon him. The court were very clear, that he 
gained a lettlement, by having been thus charged, and 


| having paid what he was ſo charged with. Bur. Set. Caf. 


649. 


Of the public taxes or levies] And though the rate be in 
form, or in the manner of making it, not ſtrictly legal, 
but void; yet if the party be rated and pay to ſuch a rate, 
he ſhall gain a ſettlement: For it would be hard, that 
one of the pariſh ſhould come and ſay, that it was a void 
rate, being of their own making, and acquieſced under, 


and the money paid accordingly. 19 Vin. 386. St. Giles's 
Cripplegate and St. Mary Newtngton. | 


The publick taxes or levies of the ſaid town or. pariſh} | 


By the 9 E. c. 7. No perſon who ſhall be aſſeſſed to the 
ſcavenger's rate, or to the repairs of the highways, and 
ſhall duly pay the ſame, ſhall be deemed to be ſettled 
thereby. /. 6. 


T. 9 Au. Paying to the county bridge gains no ſettlement, 


for there all the county is liable, and he pays as one of the 


county, and not as an inhabitant of the en or town 
where he lives. Cafes of S. 1. 
But perhaps the caſe may be altered in this reſpe@, 
ſince the act of the 12 G. 2. c. 29. which charges a ſum 
certain upon every diviſion in proportion to their p poor rate, 
towards the repair of bridges and other county expences, 
brought together by the ſaid act into one general county 
rate; which before were collected ſeparately, and (with 
reſpect to bridges) charged by the juſtices upon every in- 
dividual. Whereas now, if a man pays to the county 
rate, he eaſes. the diviſion where he is aſteſſed and pays, of 
ſo much as his aſſeſſment comes to. And there is in this 


caſe the ſame notoriety of his inhabitancy as in the caſe of 
the poor rate. 


It 
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Pooz. (Settlement by rates.) 
It hath been doubted, whether being aſſeſſed to and 


paying the land tax would gain a ſettlement. In the caſe 
of ©. and St Michael s Cormhill, T. ꝙ An. It wes adjudg- 
ed, that this was no ſettlement, becauſe it is a curly 


tax; ſo of a hundred, or any other county tax, 19 Viner. 


But in the caſe of Octrhampten and Kenton, E. 7 G. 2. 


A tide-waiter reſided in Renten, and had a falary. He was 


rated for this ſalary to the land tax in Xenten. It was 


paid for ſome time by himſelf, but repaid to him by the 


collector of the cuſtoms; and afterwards was paid by the 


collector, It was objected, that a taxation, without pay- 


ment, gains no ſettlement; Then the queſtion is, Whe— 
ther he paid his ſhare towards the public taxes and levies 
of the pariſh, And it is plain that he has not. For it 
was not his own money, but the money of the collector, 
By lord Har@wicke Ch. J. Suppoſe a landlord has agreed 
to reimburſe his tenant, would not the tenant be ſettled ? 
This collector did not pay it to exonerate the pariſh, but 
to better the man's ſalary. And by the court; It hath 
been ſettled, that the land tax is a pariſh tax within the 
act; and his being taxed for his ſalary makes no difference, 
Burrows Settl. Caf. 5. | | 

And in the caſe of Bramley and Armley, H. g G. 2. 
John Cloſe, the pauper, aſter his ſettlement in Bramley, 
removed with his family, and inhabited and farmed lands 
at Armley, for which he was charged and paid two quarter- 


ly payments to the land tax only. It was urged, that as 


the land tax is always allowed or repaid by the Jandlord, 


the payment thereof can gain no ſettlement to the tenant, 


By the court; It hath been a great doubt, whether in this 
reſpect the legiſlature did not mean parochial taxes. But 
this bath been long gotten over; and the Jand tax has 


been holden to be within the act, from the notice of in- 


habitaney that ariſes by the party's being aſſeſſed and pay- 
ing it. Burrow's Settl. Caf. 75. 

So alſo in the caſe of K. and Chidingfold, H. 30 G. 2. 
It was moved to quaſh an order of ſeffions, not ſtating the 
caſe, but merely the queſtion, Whether the tenant's pay- 


ing the land tay (which was allowed to him again by his 
landlord) amounts to ſuch a notice, as ſhall gain the te- 


nant-a ſettlement: Which the ſeſſions held that it did 
not. In ſupport of the motion, was cited the caſe of 
Oakehampton and Kenton, where a tide-waiter's being taxed 
to the land tax for his ſalary, was holden to be ſufficient 
notice fo as thereby to gain a ſettlement, even tho! it 5 
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paid by the collector. And the aforeſaid caſe was cited of 

7 and Bramley. On ſhewing cauſe, the counſel on 
the other ſide acknowledged, that they could not ſupport 
the order; the point being already fully ſettled by former 
determinations. And the rule for quaſhing the order of 
ſeſſions was made abſolute. Burraw's Sertl. Caſe 415. 
And, waits + in the caſe of Fulham and St. Margaret's 


Maeſiminſter, M. 33 G. 2. The tenant was aſſeſſed to 


and paid the land tax; which was allowed to him by his 
landlord, on ſettling his account with him for the rent. 
It was 8 that it hath been often and fully ſettled, 
that this will gain a ſettlement. And upon that ground 
of its being a ſettled point, the court adjudged accord- 


ingly. Burrow's Sttthm. Caſ. 488. 


The difficulty ſeems to have been, for that the land tax 
is not an occupier's tax. It is chargeable upon the land. 
The tenant is to pay it, 'tis true; but, by the annual 
land tax acts, he is to deduct the falle out of his rent to 
the landlord. So that properly the tenant doth not pay 
his ſhare, but his landlord's ſhare to the land tax. The 
caſe of a tidewaiter, or exciſeman, is ſomewhat differ- 
ent, For the officer's tax eaſeth the reſt of the inhabit- 
ants for ſo much in their aſſeſſment; and it is reaſonable 
that he who contributes to the pariſh ſtock ſhould be in- 
titled to receive relief from thence. But it is no advan- 
tage to the pariſh, that the tenant pays the tax, and not 
the landlord. But the aforeſaid determinations have. 
turned upon the Point of notoriety, that the tenant's 
being aſſeſſed and paying ſhall be tantamount to notice in 
writing, 


By the 21 G. 2. c. 10. Perſons aſfeſſed to and paying 


the duties on houſes and windows, ſhall not thereby gain a 


ſettlement, And one reaſon may be, becauſe they do 


not thereby contribute any thing to the publick flock of 
the pariſh. $5 alſo by the 18 . 3. c. 26. payment of 


the duties granted by that act on houſes worth the yearly 
rent of 5 and upwards, ſhall not gain a ſettlement. 


*. 07 ſettlement by ſerving a por ile office 


By the 13 & 14 C. 2. c. 12. Forty days „ ſhall 
gain a ſettlement : By the 1 F. 2. c. 17. Such 40 days are 
10 be reckoned from the delivering of notice in writing s And 
by the 3 W. c. It. they are to be reckoned from the publica- 
tion of ſuch notice in tle church. 

Vor. III. FF | But 
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implies their conſent and approbation; and by this con- 


Podz. (Settlement by office.) 


But if any perſon who ſhall come to inhabit in any town or 
pariſh, ſhall for himſelf, and on his own account, execute any 


publick and annual office or charge in the ſaid town or pariſh, 
during one whole year; he ſhall be adjudged to have a legal 
ſettlement in the ſame, though no ſuch notice in writing be de- 


livered and publiſhed. 3 MM. c. 11. , 6. 

By the 9 & 10 V. c. 11. Ns perſon 1ho fhall- come into 
any pariſb by certificate, ſhall be afjudged by any at whath. 
ever, to have procured à legal ſettlement in ſuch pariſh, unleſs 
he ſhall really and bona fide take a leaſe of a tenement of the 
yearly value of 101, or ſhall execute ſome annual ce in fuch 
parijh, being legally placed in ſuch office. 


For himſelf and on his own account] Therefore a perſon 
ſworn into and ſerving the office of conitable, as deputy 
to another, doth not thereby gain a ſettlement. 19 Vi- 
ner. 379. Lott ſome and Sheriff Hales. 

H. 4 G. 3. WWinterbourn and 8t Philip and Jacob. The 


cuſtom was for the conſtable to be preſented by.the jury at 


the leet. The jury preſented X ich Bayly, eſquire, who 
procured the pauper to ſerv? for him, in order to gain the 
pauper a ſettlement. The pauper accordingly was ſworn 
into the office by a juſtice, and ſerved the fame for a year; 


but was not preſented thereto at the court leet, as con- 


ſtable in his own right, By the court tlearly, He gain- 
ed no ſettlement. BPurrow's Settlement Caf. 520. 

H. 9g G. 3. Allcannings and Putney. Ihe houfe occu- 
pied by Mr Amor being in turn c furniſh a tithing man 
for the pariſh of Patnzy, the lect jury prefented him to 
that office. And he, by leave of the court leet, put in 


his place Themas Palmer, a common labouter, an houſe— 


keeper, living in the fame pariſh; who was iworn in ac- 
cordingly at the ſaid leet; and ſerved the ſaid office for 


a year; But Vir Amor paid him all his expences attend— 


ing the execution of it. By the court: Palmer gained 
no ſettlement in Patney; for, clearly, he ſerved for Amr, 


and did not execute the office for himjelf and on his own 
account. Bur. Sett. Caſ. 634. 


Annual office] H. g Ann. Gation and Milich. A per- 
ſon being choſen pariſh clerk by the parſon, ſerved for 
ſeveral years, and received his fees and dues. By the 
court; It is a pariſh office, and has the care and cuſtody 
of the ornaments of the church. 'Tis true, if he is poor, 
and has a family, they may remove him; for although he 
came in by the parſon only, yet their not removing him 
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Pod. (Settlement by office.) 


ſent of theirs, the law adjudges him in by the concur- 


rence of the pariſh. Caſes of S. 241. 2 Salk. 5 36. Foley. 
1 


And in the cafe of KX. and St. Mary Berkhamſtead, E. 
2 G. 2. The court ſeemed to be of opinion, that the ex- 
ecuting the office of a par clerk is ſufficient for a certifi- 
cate perſon to gain a ſettlement; for it is an annual office 


and more. S/. C. V. 2. 182. 


H. 7 G Bijham and Cook, The ſeſſions ſetting out the 
fact ſpecially, adjudge the ſettlement of a poor perſon to 
be at Biſham, becauſe when he lived in that pariſh, he 
executed the office of cellector of the duties given by the 6 
& 7 V. c. 6. on births and burials. It was moved to 
quaſh it, becauſe this was not a pariſh office, and it would 
be giving the commiſſioners (who are to appoint the 
collectors) a power to bring what charge they would upon 
the pariſh : Beſides, it was not ſtated in the order, that 
this was an annual office, as it mult be to give a ſettle- 
ment, within the expreſs words of the act. By the court; 
The reaſon why the executing offices gives a ſettlement 
without notice is, becaule of the notoriety of the thing, 
of which the parliament thought it impoſſible but the 
pariſh ſhould have notice: Cau any thing be more noto- 
rious than this, which is to collect a duty from houſe to 
houſe? We cannot ſuppoſe a fraud in the commiſſioners, 
that they would appoint a perſon of no ſubſtance to be 
collector, only to bring a charge upon the pariſh. It 
needs not to be a pariſh office, but a public annual offite in 
the pariſh. And as to its not being ſaid, that this man 
executed it for a year, we mult take it he did fo, becauſe 
it appears on looking into the ſtatute, that the power 
given to the commiſſioners is to appoint a perſon who ſhall 
be collector of the dutics for a year, and then give in his 
accounts, It hath been held a ſettlement in the cafe of 
the land tax, and why not in this? And the order was 
confirmed, Str. 411. Foley. 124. 7 

Hl. 9 Aun. St Mary and St Laurence in Reading. Mr 
Foley ſays, the queſtion was, Whether the being churc5- 
warden for the borough, and ſerving that office for a year 
in the borough, which extends itſelf into {everal pariſhes, 
is ſuch a ſervice of an annual office as will gain a ſettle- 
ment? And, by the court, it was held to be an ofuce, 


the ſerving of which for one whole year, was ſufficient to 


gain him a ſettlement in that pariſh within the borough in 
which he lived. Foley. 121. Bur in this report there 


| mult probably have been ſome miltake. A churchwarden 
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is a parochial officer, and his office doth not extend into 


ſeveral pariſhes. Mr Finer, from a manuſcript note 
which he had of this caſe, fays, The office is mentioned 
there to be warden of the borough (which is molt likely) 
being in nature of a tything man, to execute the proceſs of 
the juſtices of the borough. But he is not to execute his 
office in one pariſh only, but all over the borough. And 
it was doubted whether this was a ſettlement or not; be- 
cauſe he was not elected into this office by the parith, 
neither was the exerciſe of his oface confined to the 
pariſh; yet he is a publick officer, and his office is partly 


exerciſed within the pariſh, ſo that the pariſhioners muſt 


take notice of him. And, by the court, it was held a 
good ſettlement, being within the expreſs words of the 
[ſtatute of executing an office in a town or pariſh, 19 


Viner. 379. 


E. 8 G. 2. St. Maurice's and St. Mary Calendar's in 


N incheſter. William Weſt, a certificate man from &. 


Thomas's, came into the pariſh of St. Mary Calendar in 
 Winchefter. He was afterwards choſen one of the con- 


- flables for the city of //inchejter,, which city conſiſts of 


- ſeveral other pariſhes beſides that of St. Mary Calendar; 


and was legally placed in that office, and executed it in 
and through all parts of the city four one whole year; 
during which time he reſided in the pariſh of St. Mary 


Calendar. By the court unanimouſly, he avoided his cer- 
tificate, and conſequently gained, a settlement in St. Mary 
Calendar's, by executing this office in that pariſh; tho 
- choſen by the whole city, and not by the pariſh of S.. 


Mary fingly; and though not 2 mere pariſh office, For, 
in the words of the act, he executed an annual office in the 


pariſh, being legally placed in iuch office. Burrows 
_ » Settlem. Caf. 27. 


H. 9 G. Burliſcomò and Samford Pewere!l. The ſeſſions 
on a ſpecial order adjudge, that the office of tything man is 
not ſuch an office as that a man thereby ſhall gain a ſettle- 
ment. But by the court, The order muſt be quaſhed ; 
tor this is an annual office in the pariib, within the wont 

and meaning of the act. Str. 444. 

H. 2 C. 2. Hoh Trinity and Garſington. A certificate 
man was appointed hen ,I by the ne ward of a leet. 
He ſerved a year ; but was not ſworn in till half the year 
was expired. The court inclined that it was a good ſet- 
tlement; but being a new caſe, and ſomewhat doubtful, 
they ordered a ſecond argument to this point, W hether 
be Was legally FOSTER in the office or not, as not having 
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be an annual office to gain a ſettlement. 
the pauper had ſerved the office of tythingman in Cold 


(Settlement by office.) 


But the order 


1902. 
been ſworn till half the year was expired. 
was afterwards quaſhed for want of complaint that the 


pauper was actually become chargeable. Foley. 123. Caſe 


of S. 72. Burrow's Settl. Caf. 30. 


M. 17 G. 2. Wingham and Sellindoe, A certificate 


man was told by his wiſe, that the borſholder had left a 
wooden tally at his houſe, as a token that he had been 


choſen borſholder at a court leet of the manor; but he did 
not know it of his own knowledge, nor was there any 
evidence of a preſentment by the leet jury, or of his ap- 
paintment or election, nor did he ever take the oath of 
office; but once he executed a warrant of a juſtice direct - 


ed to the borſholder, and for that whole year he was wil- 
ling and ready to execute the office. By the court: When 


an order of {efions ſtates the facts ſpecially, the court 
muſt take it, that the juſtices have ſtated all the evidence 


that appeared to them. Now the act requires a legal pla- 
cing in the office. But it is ſtated here negatively, that 
there was no preſentment, no admiſſion or ſwearing. So' 
that here is no foundation for ſupporting a legal placing, 


Str. 1299. Burroto's Settl. Caf. 223. 


H. 31 G. 2. Cold. Afhten and Moodebeer. There was 


a cuſtom to ſerve the office of tythingman, for half a year 
only at a time. By lord Mansfield Ch. J. This cannot 
In this caſe, 


Aſhton for half a year, and 20 years after for another half 
year. Burrow, Mansfield. 502, 
M. 18 G. 2. Fittleworth and Pulborough. A certificate 


man was elected and ſworn a tythingman for a tything 


which did not extend through all the pariſh of F:rrle- 
worth, but comprehended that part of it where he reſided, 


He curd the office a little more than five months, 
and then became actually chargeable, and aſked relief. 
Whereupon two juſtices removed him, and their order 
upon appeal was affirmed. And by the court, The juſ- 
tices had juriſdiction to remove him, though in execu- 
tion of the office, he being become actually chargeable. 
It is not neceſſary that the office ſhould extend through- 
out all the pariſh; the act only requires executing ſome 
annual office in the pariſh, But it muſt be executed for 
the ſpace of a whole year. And the preſent caſe being 
an execution for leſs than a whole year, it did not avoid 
his certificate, and conſequently did not gain him a ſettle- 
ment at Fittlewarth, Burrow's Settl. Cal. . 
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T. 27 C 28 G. 2. Il hitchurch and Overton. It was 


ſtated, that the pauper was nominated .at the court leet, 
and {worn into the office of zal or ale: taſter for the 
borough : That he executed the office in the borough 
for a year: That the ſaid office conſiſts in inſpecting 
weights and meatures within the borough, and in warn- 
ing the jury to lerve at the court lect there: That the 
borough is not one fifth part of the pariſh : That the 
bailiffs have never executed any authority over the 


. parith at large: That great part of the pariſh knew 


nothing of ſuch oſſice: And that new married men, 
and new comers, were frequently nominated for the fake 
of colt-ale. On the authority of the caſe of Fittle- 
werth, this was held to be a good ſettlement, Burrow's 
Settl. Caſ 305. 

E. 18 G. 2. Sheeffhead and Mellorne. A perſon was 
certificated from Sheepfhead to Mellorne, and ſtaid there 
ten years, during which time the Jady Elizabeth Haſtings 
conveyed lands to truſtees for ſeveral charities out of the 
profits, and amonęſt others, the ſum of 101 a year to the 
charity ſchool at Melborne, to be paid to the vicar there 
for the time being. In the ſpecial order of ſeſſions it was 
ſtated, that the certificate man officiated as ſchoolmaſter 
ſeveral years, and received the 101 a year from the vi- 
car: and this the ſeſhons held, gained him a ſettlement 
in Hlelborne, where they FPS, A he had a freehold eſtate; 
and ſo had boch the requiſites to obtain a ſettlement to 
a certificate perſon, namely, a tenement of 101 a year, 
and executing an annual office: But by the court, The 
order muſt be guaſhed ; for it doth not appear how he 
came into this employment, and the legal right to receive 
the ſalary is in the vicar, who not caring to officiate him- 
ſelf, has therefore paid it over to this man as his deputy, 
which could never give any perſon a ſettlement, much leſs 


to a certificate. man. Str. 1225. Purrow's Stil. Caf. 244. 


Note, A ſchaolmaſter is not legally pleced in the office, till 
he hath ſubſcribed before the biſhop the declaration of 
conformity to the liturgy of the church of England, and is 
licenſed by him: And by the 13& 14C. 2. c. 4. /. 10. 
if he thall execute the office we ht having ſo ſubſcribed ; 

be ſhall be utterly diſabled, and 7þ/o ſao deprived There 


of, and the ſame ſhall be void as if he were naturally 


dead. Unleſs he is a proteſtant difſenter : in which 


caſe, in o:der to be legally qualified, he muſt at the 
le ñons where he reſides take the oaths and make the ſub- 
{criptions in like manner. as proteſtant diil-nting mini- 
ſters are required by the 19 C. 3. c. 41. whereof the 

cles 
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clerk of the peace's certificate is the proper evidence. 


For which ſee Title Pr/enters, 

But in the caſe of Peake and Bourne, 14.6 G. 2. it was 
adjudged, that the licence of the ordinary is not neceſſary 
for a pariſh clerk. Str. 942. 


. Of felllement 5 renting 107. 4 year, 


By the 138 7 14 6. 26-43; On complaint 3 40 | 


days after any perſon ſhall come ts ſettle in any tenement under 
the yearly value of 10], two juſtices may remove him to Ys 
he was laſt legally fe ttled for 40 days. 


By the 9<5 10/7. c. 11. No perſon who ſhall come into 


any pariſh by certijicate, ſpall be adjudged vy any att whatſo- 
ever to have gained a legal ſettlement in ſuch pariſh, unleſs he 
ſhall really and bona hde take a leaſe of a tenement of the 


yearly value of 10 l, or Hall execute an annual office in ſuch © 


pariſb. 


IVithin 40 days] Leſs than 40 days reſidence upon a 


tenement of 10] a year will not gain a ſettlement. As 


in the caſe of Dilwyn and Leominſter, T. 8 & Q tre 2» 


IWiliiam Smith, the pauper, agreed for a farm in the pa- 
riſh of Eardiſſand, to hold from Candlemas, at 441. 
yearly rent; and in April following he ſowed about 15 


acres of the land with grain ; and in May following, he 


came to live on the fares and inhabited there about three 


weeks; and then the greateſt part of his ſtock of cattle 
was ſeized and driven away, for rent due to his former 


landlord at Leomin/fer, Whereupon the ſaid Smith then 


came to a new agreement with his landlord in Ear diſſand, ; 


and agreed to quit that farm, and to continue in the farm 
houſe and garden, and to have a ſmal] parcel of paſture 


with it, at the rent of 31 10s, and he continued there- 


upon in the ſaid pariſh of Eardiſiand till Michaelmas fol- 
lowing. By lord Hardwicke Ch. J. There was no inha- 
birancy for 40 days in £ararſland under the leaſe of 441] 
d year ; and thercfore there can be no ſettlement gained 
under it. And the next agreement with his landlord in 
Eardifland was quite a ſeparate contract, and cannot be 


tacked to the former. It did not take effect till the other 


was finiſhed. Burrows Settl. Caf. 54+ 


Aſter any perſon ſhall come to ſettle] Here it is to be con- 
ſidered, where ſeveral perſuns come to ſettle upon a te- 
nement, either as taking jointly, or by under- leaſes 
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one from another, whether this ſhall ſettle all or any of 
them. | | 

M. 25 G. 2. Marden and Barham. T wo perſons 
Jointly hired a houſe and land at Marden for 161 a year, 
and jointly occupied the houſe and tilled the land for the 
ſaid year, and jointly paid the rent, that is, cach the 
like ſum. It was urged that this gained no ſettlement 
to either of them. And a caſe was cited, between Crofts 
and Gainford at Durhem aſſizes 1733, which was a joint 
taking of 141 a year, each paying ſeparately, the land- 
lord not caring to let to either ſingly. And the two 
Judges (lord chief juſtice Eyre and Reeves) to whom it 
was referred, held it no ſettlement ; becauſe the ſtatute 
requires the perſon's taking a tenement of 101 a year 
value: Whereas this practice of calling in a partner in 
the taking, would, if admitted equivalent to a ſole tak- 


ing, evade and fruitrate the ſtatute, and let in an inde- 


finite number of families all to be ſettled upon one tene- 
ment of 101 a year value. On the' contrary it was ar- 
gued, that each was legally tenant of the whole, both 
being liable to the landlord for the whole rent. By the 
court: This was not ſufficient to gain a ſettlement. 
Whatcyer remedy the landlord might have againſt the 
occupiers of the land for his rent, the act of parliament 
in the preſent caſe conſiders only the right; which clearly 
is but to one half, and that half doth not amount to the 
value of 101 a year. Burrow's Sctil. Caſe 311. | 
T. 29 & 20G. 2. Litile Tew and Duns Tew. Richard 
Grffkyns the pauper, together with 7% Goodwin his fa- 
ther in Jaw, rented a tenement at Duns Tew at 811 a 
year, as partners ; and lived there 12 years. And being 
about to leave Duns Tew, Goodwin alone went to Mr. 
Keck's agent at Little Tew, and took a farm of 521 a 
year, for 4 years. Afﬀter the ſaid taking, and before the 
farm was entred upon, Guns inquired of Goodwin, 
whether he depended upon his going with him to Little 
Tew : To which Goodwin replied, that he did ; for he 
could not go without him. They both removed from 
Duns Tew to Little Tew, with their whole joint ſtock, to 
the value of more than 1001; and managed the farm 
together for 7 years, both of them reſiding thereon, Mr. 
Reck gave his receipts for the rent to Goodwin only; and 
once, when Mr, Kec+ diſtrained for rent, the diſtreſs was 
made upon the ſtock which Mr. Keck ſuppoſed to be 
Goodwin's only; and Goodwin alone gave a bill of ſale of 


the ſtock ; and Guftyns then ſtood by, without inter- 


poſing. 
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of poſing. At the end. of 7 years, juſt before the order of 
removal was made, GH went off from the farm, 
ns and Goodwin took the whole ſtock, allowing Guff#yns 621 
5 for his moiety thereof. It was adjudged by the juſtices, 
ne that this being not a joint hiring, bur a taking by Good- 
he: win only, Gr:ffkyns the pauper did not hereby gain a ſet- | | 
ut dlement. On removal of this cauſe into the court of | | 
[ts | king's bench, it was obſerved by the court, that the 
nt words of the ſtatute are, coming to ſettle in any tenement 
d- under the yearly value of 101. That the agreement be- 
VO tween the two farmers was, to occupy jointly, with a 
it joint ſtock : That the caſe doth. not turn only upon the 
We credit given to the tenant by the landlord, but upon the 
ar credit given by the legiflature to a man able to ſtock a 
3 farm of ſuch a value: A tenant may let the whole, or 
K- even ſubdivide it out to under-tenants, who may thereby 
e- gain a ſettlement, if the tenement be above 101] a year: 
e- And where is the difference, between the original tenant's 
r- letting out part, and his taking in a partner ? And 
Th --: after having taken time to conſider of it, the refolution 
he of the court was, that Guffiyns gained a ſettlement in 
it. Little Tetv. For, being taken in partner by Go-awrn, he 
he is to be conſidered as having an intereſt in the farm, at 
nt | leaſt as tenant at will to Godwin of the moiety of a farm 
ly worth 521 a year for the whole cf it, and conſequently 
he his moiety above 101 a year. A tenancy at will, even 
| in the caſe of a certificate perſon, is ſufficient to gain a 
rd ſettlement, as was determined in the caſe of Cranley and 
a S'. Mary's Guildford, H. 8 G. Burrow's Settl. Cat. 
a 398. 5 | 
ng M. 7 G. 3. Llandverras and Northop, Evan Hughes, 
r. father of the pauper, rented a tenement of 10] a year, 
a and paid the rent to the landlord. He lived for above 
be -- 490 days in a part of it, which part was of the yearly 
in, value of 40s only, And immediately after his taking 
tle the tenement, he let the reſidue thereof to under-tenants, 
he without reſiding thereupon at all himſelf, It was argued, 
"Mm | that being liable only to the rent did not gain him a ſet- 
to tlement. He muſt occupy as well as take a tenement of 
m 101 a year value, and he ought to occupy the whole 
Ir, 101 a year. Otherwiſe, many different poor families 
nd might be introduced into a pariſh, upon one ſuch taking. 
72S It would quite evade the act, if the mere taking of a te- 
be nement would do; for then one would pain a ſettlement 
of by taking, and another by occupying the ſame tenement. 
er- But by the court: The act doth not require a perſon 
g. 5 renting 
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renting a tenement of 10 l a Years to occupy it; it is | 


enough, if he rents it, and refides 40 days in the pariſh, 
The ground the act goes upon, is a perſon s having cre- 
dit ſufficient to hire a tenement of that value. This 
man appears to have had ſuch credit. The under-te- 
nants do not take a tenement of the yearly value of 10]; 
therefore they do not hereby gain a ſettlement. Burrow's 
But it a leaſe or intereſt in a tenement under 101 a 
year devolves upon a perſon by cxecutorſhip or other ad 
of law; this is not within the ſtatute, as taking a Jeafe 
of a tencment : but ſuch perton continuing upon the tene- 
ment 40 days irremovable. thereby gains a ſettlement. 
As in the caſe of U!toxeter and Marchingtan Moadlands, J. 
5 G. 3. The pauper Hillium Gillert, was ſettled at Ut- 
tareter. His mother rented and reſided upon a farm of 
22] a year at Marchingten HFedlands ; which ſhe deviled 
to her 5 children, and made the pauper and her 2 other 
{ons executors of her will, and died.- 1 The pauper alone 
proved the will, and a as hc barge and reſided 


upon the farm 12 ar 13 weeks. He afterwards returned 


to Utoxeter ; but continued to os over to Marchingten 
Woodlands, to give directions trum time to time, and had 
a ſervant upon the farm till the Leay-day following, 
'The e was, Whether hereby he gained a ſettſe- 
ment at . I wedlands ? It was objected, that 
a perſon ought to come to the tonement by a leaſe or 
ſome contract with the owner. But an executor is not 


anſwerable, perſonally and in his own property, to the 


landlord. He is under no contract with him. Nor is 
here a ſufficient rchdence. He ſtays no longer than his 
truſt of executorſhip required. He never meant it for a 
reſidence. It is like the Scarlar2ugh caſe between Elue— 
tham and Alton; was only a cafuil refidence. Beſides 
the value is not ſufficicnt: fer he was only intitled to a 
joint intereſt in 221 a year, with 3 or 4 other perſons. 
So that his ſhare is nothing like 101 a year. And his 
proving the will makes no difference; for the other 3 
executors are equaliy intitled, and may prove the will as 
well as himſelf. By the court: It is very true, that a 
ſhare not amounting to 101 a year of a tenement of 
above 101 a year in value, will not do. But here he 
has a right as executor. The value thereof is totally 


immaterial z becauſe, by common law, no perfon can 


be * SPY from his own, And one who has a right to 
2 | reſide 
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reſide irremoveably, doth thereby gain a ſettlement, if wk 
reſides 40 days. Burrow's Settl, Caſ. 538. 


Shall come to ſettle] For taking land in the pariſh, of 


whatever value it ſhall be, without coming to reſide there, 


will not gain a ſettlement. 


But if a man's Family reſide there, altho' he doth not 
reſide there himſelf, it may in ſome inſtances be ſufficient. 
As in the caſe of St. Margaret's Meſiminſter, and Ludgate, 
M. 5 G. 2. Two juſtices remove Elizabeth Conyers from the 

pariſh of St. Margaret's to the parith of Ludgate. The 
{-fons ſtate the caſe ſpecially, that James Conyers, father 
of the ſaid Elizabeth, rented a houſe in Ludgate pariſh of 
251 a year, and paid to the rates of the church and poor 

but that he was a priſoner in the Fleet at the time he did 


fo; and that Elizabeth gained no ſettlement for herſelf. 


Upon which the ſeffions adjudged that he gained no ſet- 


tlement by this. But the court quaſhed the order of 


ieſſions, and confirmed the order of the two juſtices. 
1 Barnardiſt. 76. For in this cafe he was in cuſtody of 
the law, and in no capacity of gaining a ſettlement elſe- 
where ; tho' cccaſionally abſent, yet he might be looked 
upon as virtually reſident at Ludgate, which was the place 
where he came to ſottle. | 


In eny tenement] Here it occurs to be conſidered, what 
ſha!l be a renement within this act, ſo as to gain a Tottles 
ment. Concerning which it bath been adjudged as fol- 
lows : 

H. 10 Ann. Evelin and Rentcombe. An order was drawn 


up eſpecially to have the opinion of the court, Whether 


renting of a watermzll of 10ẽ a year, would make a ſettle- 


| AE? And by the whole court clearly, a mill is a te- 


nement, and the renting thereof muſt gain a ſettlement 
within the ſtatute. 2 Salk. 536. That is, if the party 
lives therein, or within the pariſh. 

T. 10 G. 2. Butly and Benball. The queſtion was, 
Whether renting a windmill at 14.1 a year, gained a ſet- 
tlement ? it having been determined that a watermill did. 


It was ſaid, thoſe are always habitable, but the others 


Often are not. But by the court, It is the ſame as if he 


had rented land of that value. S/. C. V. 1. 320. Bur- 


| row's Settl, Caſ. 107. 


H. 12 G. Stone and Kntver. h Upon a ſpecial order of 


ſeſſions, it was ſtated, that the pauper rented a coney 
warren and a cottage upon it at 101 a year, which the 


juitices were of opinion did not gain him a ſettlement. 
But 
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But by the court, A mill hath been held to be a tenemen 
* within the ſtatute, and why not this? It is his ability 
to pay 10 J a year, that is the foundation of the ſettle- 
ment; and whether he pays it for a houſe of habitation, or 
for a warren which brings him in a profit, is not mate- 
rial; the order of ſeſſions muſt be quaſhed. Str. 678. 
Seſſ. C. J. 2. 109. | f | 
But by the 13 G. 3. . 84. A perſon renting turnpike 
zolls, and reſiding in the toll houſe, ſhall not thereby gain 
a ſettlement. /. 46. | | 
E. 3 G. 2. Minchinghampton and Bifley. Order ſpe- 
clally ſtated : The pauper rented, in the pariſh of Biſſey, 
lands of the yearly value of 8] from his father, an houſe 
of the yearly rent of 11 10s from his uncle, and the 
ſame year 70:F the paſture of a piece of land in the ſaid 
pariſh from All Saints day to Candiemas, and paid 125 for 
the ſame, which piece of land was worth 6] a year, 
It was urged, that this was a good ſettlement, becauſe 
during thoſe three months the man was not removeable, 
But in this caſe, the court held, that taking the paſture of 
a prece of land was not more than taking the herbage, or 
than taking the common, which could not be eſteemed 
| part of a 7enement within the meaning of the ſtatute ; but 
ſeemed to think, that if the words had been, that he had 
taken. a paſture ground for three months, that would have 
made a good ſettlement. But the caſe went off upon an- 
other point, namely, for want of an adjudication, Se.. 
C. J. 2. 132. Str. 874. Burrow's Settl. Caf. 316. 
H. 25 G. 2. Lockerley and Shirefield Engliſh. John 
Merſh occupied a meſſuage, farm, and lands in Lockerley. 
He. covenants with Edwards a dairy-man, to let him a 
dairy. conſiſting of 16 cows, with the dwelling-houſe, 
and, feeding for the ſaid cows on 21 acres of clover 
round, and 13 acres of meadow land, with the after- 
leaſe of a mead; together with the run of the backſide 
and the arſhes, for the feeding of pigs; and alſo the run 
of one horſe, with the. cows aforeſaid; from the 2d of 
February, for one year. Merſh was to allow to Edwaras 
all the ſherl wheat ariſing from the corn growing on 
the farm; and alſo to provide for the uſe of the cattle, 
when wanted, five tons of hay ; and, for the feed of the 
ſame cattle, to cauſe ten acres of the clover ground and 
thirteen acres of the meadow to. be laid up at Candlemas 
day, and the other 11 acres of the clover at Lady-day ; 
and alſo to put the dwelling houſe and premiſſes into 
repair; and fetch home the goods, neceFarics, and * 
BY | | | 0 
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of Edwards, Merſh was to abate 2s a week for every 


cow not delivered of her calf by the firſt of May, until 
ſhe ſhould be delivered; and alſo what may be reaſon- 
able, for every calf wanting to ſuch cow. Edwards co- 
venanted to pay Merſb, in conſideration of the premiſſes, 

1 5s for every ſuch cow as aforeſaid delivered to his 
uſe and poſſeſſion, payable quarterly; except as above- 
mentioned, The queſtion was, Whether this was a te- 
nement within the act, ſo as by the renting thereof to gain 


a ſettlement? And by the court, it was not. A tene- 


ment muſt lie in tenure, and relate to land. Whereas 
this is a mere perſonal contract, an agreement for the 
uſe and feeding of cows. Burrow's Settl. Caf. 315. 

As to the caſe, Hhether it Sall be one intire tenement ; It 
hath been adjudged as follows :. HAS 

A. 1 G. North-Nibley and MWotton under Edge. A per- 
ſon rented an alehouſe at 51 a year, at Lady-day, for a 
year; and in May ſollowing rented a piece of land for 61 
a year; held the fame for two months; and ran away. 


It was held, that it was not neceſſary the meſſuage or te- 
nement ſhould be rented of one perſon; though it be 


rented of ſeveral, yet in him it is but one, and the ſtatute 
is ſatisfied, he being of ability to be truſted with-a tene- 
ment of 101 a year. Caſes of S. 85. Sefſ. C. V. 1. 73. 
Fol. 79. 5 rm | 
Furthermore; It is to be confidered, How far tbe ſame 
tenement, but lying in different pariſhes, thall gain a ſettle- 
ment: As to which it hath been adjudged as follows: 
T. 3 C. Sth Sydenham and Lamerton. A perſon rent- 
ed a tenement of 101 a year, being one intire tenement, 
but lying in two pariſhes, The queſtion was, Whether 
this gained a ſettlement? By the court : If the tenement 
be intire, though the lands be in different pariſhes, it 
| ſeems to be a ſettlement in that pariſh where the houſe is; 
otherwiſe, where the tenements are diſtin, and lie in 
different pariſhes, as if a tenement of 81 lie in one pariſh, 
and a tenement of 31 in another. Str. 57. S/. C. V. 1. 
115. Foley. 81. | 
But the queſtion in this caſe only was, Whether one 
and the ſame tenement, and not whether two diſtinct te- 
nements of the yearly value of 101, but lying in different 
pariſhes, ſhall gain a fettiement ; So that the determina- 
tion in this cale, as to this latter point, was extrajudicial. 
Andes the reaſon given by the court in this caſe doth ex- 
tend as well to different tenements, as to one intire te- 
nement, viz. The miſchief recited by the ſtatute, and in- 
tended to be prevented, it the vagrancy of poor perſons, 
wno 
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who uſed to come into pariſhes where there was the beſt 
ſtock; and the ſtatute deſcribes who are intended by thofe 


poor, namely, ſuch perſons who are not capable of hiring 


a tenement of 101 a year; now the man's ſufficiency 
is not the leſs, becauſe 61 a year, part of the tenement, 


is in a different pariſh, There are confiderable farmers 


who do not rent 101 a year in any one pariſh, and it 


would be hard to adjudge that therefore they gain no ſet- 
tlement. Str. 58. Foley. 81. 

AT. 3 G. 2. Eiſied and Hallilourne. The caſe was this: 
A perſon rented a tenement, conſiſting of a farm houſe 


and lands of 121 10s a year; which houſe and lands 


laid contiguous, and had been uſually letten together and 
occupied by the ſame perfun, but the houſe and ſo much 
of the land, as together amounted to gl a year, lay in 
one pariſh, and 31 10s in another pariſh. By the 
court, This was held to be a ſettlement ; on the autho- 


rity of South Sydenham and Lamerton. Sell. C. V. 2. 130. 


Str. 849. 


Further yet; It remains to be conſidered, how far tw2 
diſlinet tenements, one being in one pariſh, and another being 
in another pariſb, ſhall be deemed a ſufficient tenement 
within the act, whereby to gain a ſettlement: For al- 
though in the caſe of South Sydenham and Lamerton afore- 
ſaid, the court ſeemed to be of opinion that two ſuch te- 
nements would not gain a ſettlement; yet that (as hath 


deen obſerved) was not the point in queſtion. And in 


the caſe of Sandwich and Studland, E. 8 G. 2. it was re- 
ſolved as follows: A perſon rented a houſe in Studland 
at 30 8s a year. After he had lived in it about 2 years, he 
took lands in Largton of 121 a year, on which there was 


no houſe; and occupied the ſaid lands two years: All 
which time he inhabited in and rented alſo the ſaid houſe 


in Studlund. By the court: It hath been a queſtion, 
Whether two diſtin tenements taken at different times 
where neither of them alone amounted to 101 a year in 
value) ſhould make a ſettlement, But it is now ſettled 


that it does. And it is the fame thing whether the taking 


was diſtin or intite, or in one pariſh or two pariſhes, 
The ſettlement is in the pariſh where he lives. The ground 
of theſe reſolutions is, the ability to rent a tenement of 
ſuch a value : which excludes the preſumption of his-be- 
ing likely to become chargeable to the pariſh. Burrow's 
Set. Caf. 44. | | 

E. 8 G. 3. St. Laurence and St. Maurice both in Min— 
cheſter. Richard Gradiage, huſband cf the pauper, 2 
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ed a tenement of one Henry Warne in the pariſh of 
| ont for a year from Lady-day at 31 10s a year; but 


reſided therein five or fix weeks only, and then quit- 


ed it, and tendred the key to the ſaid Henry Warne, 


which Harne refuſed to accept; whereupon. Gradidge 
left it with a neighbour, before Midſummer - day then 


next, for the ſaid V arne to take it when he thought 


proper. On the ſaid Miſummer day, Gradidge took a 


tenement in the pariſh of St. Maurice, at the rent ofg1 

a Year 3 and on the fame day entred into polleflion there- 
of, and reſided thereon above 40 days, before the key in 

Hurley was received by the ſaid /Yarne, who did not 
accept it till the 16th of Augu/? following. It was ob- 
jected, that although it be lettled, that it a perſon rents 
a tenement in two different pariſhes, amounting to 101 
a year in the w hole, he ſhall gain a ſettlement in that 
of the two pariihes in which he reſides ; yet ſtill, in or- 
der to gain a ſcttlement, he ought to be the joint occu- 
pier of both tenements within the ſame period: Where- 
as here, the firſt contract was diſſolved, from Midſum- 
ner at leaſt, if not ſooner. The Ada took back the 
key on the 16th of Avgu/t, which relates back to the 
abandonment ſome time before Midſummer. But by the 
court: Here is a contract for a year in Hurley not diſ- 
ſolved; nor could it be diſſolved: The landlord refuſed 


to accept the key: And he did not receive it at laſt till 


the middle of Auguſt, which was more than 40 days 
after hiring the ſecond tenement, Burrew's Settl, Caf. 
588. | 


Under the yearly value of 101] If the tenement is under 
10] a year, the juſtices upon complaint within 40 days 


have power to remove che perſon coming there to reſide ; 


if it is not under 10] a year, they have no power to re- 
move him; and continuing upon the ſame unremoveable 
for 40 days, he thereby gains a ſettlement. 

Upon which it is ob{ervable, that the payment of the 


rent can be no matter of confideration with regard to the 


ſettlement ; for the ſettlement is obtained before the rent 
becomes due. For the ſettlement is not ſuſpended, as in 
the caſe of a hired ſervant, until he hath ended his year; 
but ſo ſoon as be hath reſided 40 days, he is ſettled with- 
out more; even as a ſervant hired for a year, became ſet- 


tled in 40 days, before the ſtatute of 8 & g IV, and as 


apprentices are ſtil] ſettled in 40 days, without any re- 
gard to ſerving out their time, 


And 
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And it is obſerveable, that the ſtatute doth not ſay for 


what time he ſhall rent the tenement, but only of what 


value it ſhall be by the year. And in the cate of Grat- 


tꝛoich and Shenſton, E. 32 G. 2. A perſon took an houſe 


of 30s a year in the pariſh of Gratui h; and two acres 


and an half of land in the pariſh of King's Bromley, for 


the growing of potatoes, from Candlemas te Michaelinas, 
being eight months, for 111; and lodged the laſt 40 days 
before Michaelmas in the pariſh of King's Bremley. It 
appeared that he took them bona fide, and without any de. 
ſign of fraudulently obtaining a ſettlement in the pariſh, 


And it was adjudged that he gained a ſettlement there- 


by in the ſaid pariſh of King's Bromley. Burrow's Settl. 
Caſ. 474. "ns | 

H. 6 G. 3. Staunten under Barden and Uleſcroft. The 
pauper William Harriſon took a tenement from the firſt of 
June till Lady-day following for 26 guineas, which he 


occupied accordingly, and paid the rent. The queſtion 


was, Whether by continuing upon this tenement for 49 

days unremoveable, he thereby gained a ſettlement. And 

by the court clearly, he did. Barrow's Settl. Cafe. 558. 
H. 7 G. 3. St. Matthew's Bethnal Green and St. Botolph's 


Aldgate. Fohn Fell, the huſband of the pauper, hired a 


houſe for five months, for which he agreed to pay the 
ſum of 41. He came and reſided with his family there, 
during the ſaid five months. And the houſe, at the time 
of hiring and entring upon the ſame, was worth, to be 


let, 101 by the year, It was argued, that this could not 


zain a ſettlement. "The criterion, which is, the ability 
of the perſon to hire a tenement of 101 a year value, 
fails in this caſe, For it doth not appear that this man 
had ſuch a degree of credit as the ſtatute requires. Be- 
ſides that the proportion of 41 for five months falls ſhort 
of 101 à year by about 8d'a month. But by lord 
Mansfield and the court: The rent is not material, but 
the value. And we are concluded from treating this 
tenement as under 101 a year, by the finding of the jul- 


tices, who have ſtated it as a fact, that at the time when 


he took it, it was of the value of 101 a year to be let. 
And it was adjudged, that hereby he gained a ſettlement, 
Burrow's Settl. Caf. 57 4. | | 


Of ten pounds] Upon theſe words, the value of the te- 


- nement is conſiderable; or what ſhall be deemed a tene- 


ment of 100 a year, ſufficient to gain a ſettlement. Con- 
cerning which it hath been adjudged as follows: 
. I * 
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H. 13 G. 2. Southwoid and Yehesford, A perſon took 
an houſe at the yearly rent of 101. The landlord 
agreed to make, new buildings; which improvements 
were never made. The houſe, without the improve- 
ments was worth only 61 108 a year. By the court: 
The ſeſſions muſt judge upon the facts; they have ſtated 
that the agreement was for 101 a year; this is evidence 
of the value: but the juſtices have a right to inquire 
into the real value; and they have expreſsly ſtated as a 
fact, that this. houſe was only of the value of 61 108 
a year; and the mere covenant to build, which 
covenant was never performed, cannot alter the caſe, 
Therefore it was adjudged that this was no ſettle- 
ment. S/. C. V. 2. 198. Str. 57. Burrow's Setil. Caſe. 
140. : | 
7. 3 G. South Sydenham and Lamerton. Order ſpecially 
ſtated; A perſon took a leaſe of a tenement for 99 years, 
determinable on three lives, and paid his fine, and the 
rent reſerved was but 71, but the real value was 131, 
By the court; The quantity of the rent is not material, 
but the value of the tenement. If there be a leaſe of 
lands worth 101 a year, and a fine be paid, and 20s only 
reſerved, it makes a ſettlement; ſo if no fine be paid, or 
no rent reſerved, yet if the tenement is worth 101 a year, 
it makes a ſettlement : for the ſettlement depends on the 
value of the tenement, and not on the rent. S/. C. V. 
2.198, vi”. $9. | 

T. 14 & 15 C. 2. Welton and Kirton. Caſe ſpecially 
ſlated, A perſon took a farm at Kirton of 101 a year, 
which had been let at that rent for five or fix years then 
laſt paſt, but before that time was let at 7] a year only, 


When he firſk took and entred thereon, he was not of 


ability to ſtock the ſame. Before his entry, he was told 

by the former tenant, that his farm was too dear. TO 
which he anſwered, that he did not regard the dearneſs; 
for as it was 101 a year, it would gain him a ſettlement, 
and put an end to a diſpute there was between two towns 


about his ſettlement; but deſired the ſaid former tenant 


to take no notice thereof to any body. By the court: 
We are not to determine the matter upon the evidence 
given to the ſeſſions, but upon facts ſtated and adjudica- 
tions made by them. Here they have ſtated circumſtances ; 
dut they have not explicitly ſtated the real value, nor 
have they adjudged any fraud. The act requires the 
renting a tenement of the yearly value of 10l. They 
ſtate, that he did take a tenement of 101 a year at Kir ton. 

yoke Hh . Indeed 


4 65 
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Indeed they add, that it had been let at 71 a year for- 
merly. But it might be then worth more, or might have 
been afterwards improved; and it had for five or tix years 


laſt been let at 10] a year. And the quantity or value 


of his ſtock doth not alter the value of the tenement, 
They alfo late a converiation between him and the for- 
mer tenant, who told him it was too dear; to which he 
anſwered, that he did it to gain a fettlement. Yet they 
do not adjudge that there was any fraud; nor do they 
ſtate that it was under the value of 101 a year, and the 
evidence rather proves it to be of that value. They 


- muſt exprefsly ftate that it is fraudulent, or elſe we can- 
not take it to be fo. And we muſt take the cafe ſtated 


to be the whole caſe. Therefore it was adjudged, that 
hereby he gained a fettlement at Kirton. Seſſ. C. V. 2. 
141. Str. 1156. Burrow's Settl. Caf. 166. 

E. 33G. 2. Kniveton and Tiſſingtan. The pauper Iſaac 
Mibberley, being ſettled at Tifſington, took a farm at Knive- 
ton of 81 a year; and alfo at the fame place, jointly 
with one Thomas Hill, took another farm of 31 15s a 
year; and at the taking of the ſaid farm of 3} 15s, it 
was agreed between the faid Iſaac IVibberley and Themas 
Hill, that Thomas Hill ſhould have and take one half of 


the corn and hay of the faid 31 15s farm; and that the 


faid Iſaac Wibberley, after that the ſaid Thomas Hill had 
taken and carried away his half part of the ſaid corn and 
hay, ſhould have the whole fam of 31 15s till Lady day 
following, paying to the fard Thomas Hill 4s for the ſaid 
Hill's fhare of the ſaid farm. The queſtion was, Whe- 
ther this was a tenement of the yearly value of tol, The 
counſel for the pariſh of Tiſſingtan argued, that Mibberliy 


the pauper was liable (as being joint tenant with Hu!) 


to anfwer for and pay the whole 31 15s; and moreover, 


that he was ſole tenant of that farm, for and during the 


laſt half year: or, even taking it at the ſtricteſt, that he 
was really and properly to pay 101 1s 6d a year; for 
he is to pay 8}, and half of 31 15s (which is 11 17s 
6d), and 4s more for the laſt half year, which is in all 
101 1s 6d. But the court unanimouſly held, That 
this tenement, thus rented in Muiveton, was under the 
yearly value of 10. The act fixes the value at 101: 
And the value muſt be eſtimated by the rent, and always 
is taken to be according to the rent, And here the rent 
1s 81 a year, and the half of 31 15s; which two rents 
taken together do not amount to 101. Indeed, he was 
to pay Hil! 4s for the advantage he was to have, after 

1 | the 


a certificate, 
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the crop was off : But an agreement of this ſort, between 


the two joint tenants cannot be conſidered as a rent, 


Burrow's Settl. Caf. 4.99. 


Unleſs he (the certificate perſon) ſhall really and wad 


fide take a leaſe] T. 9 G. K. and Little Dean. It was 
ſtated, that a man took a leaſe for 7 years, and objected 


that it might be only by parol, and that it is void for the 


whole, and there can be no ſettlement. But by the court; 
Then it ſhould have been ſtated to be by parol; we muſt 


take it to be by deed, otherwiſe it is no leaſe at all, And 


the order was confirmed. Str. 555. 

H. 8 G. Cranly and St Mary Guilford. Yoo a ſpecial 
order of ſeſñons it was ſtated, that a certificate man agreed 
with the leſſee of a mill, that he ſhould occupy the mill, 
and pay 121 a year; that there was no under leaſe or 
alignment, but in purſuance of that agreement the certi- 
keate man occupied the mill two years, and paid the rent. 
The ſeſſions adjudged it no ſettlement. But by the court; 
The order muſt be quaſhed: for if this be not an abſo- 
lute leaſe for a year (as Eyre J. ſaid it was, the rent be- 


ing reſerved as. rent for a year), yet it is undoubtedly a 


leaſe at will, which is ſufficient to gain a ſettlement, 
Str, 502, 


A leaſe of a n M. 9 G. St. John 5 Hertford and 
Amwell. A certificate man took a farm of 101 a year, 
part of which was in St. Fohn's, and part in Amwell; but 
the greateſt part together wich the houſe, being Rated 


to lie in the pariſh that received his certificate, the 


court held it a ſettlement there, Str. 529. Caſ. f 8. 
148. 

H. 8 G. 2. Si. Mary Calendre and St. Thomas. It 
was ſaid, that theſe acts have been liberally expounded, 
and that arge, 10 la year in different * will avoid 
Seſſ. C. V. 1. 315. 75 

E. 4 G. 2. Caſe of Stapleford in Leicafter ſhire. A 
perſon took 31 a year in the place he was certifi- 
cated to, and 40] a year in the next pariſh, but lived 
—_ the 31 was} and it was held a ſettlement there, 

tr . 

3 G. 2. Bowling and Bradford. A certificate per- 


Es rented and reſided upon a tenement of 9 a year in 


Bowling, and at the ſame time rented lands of 11 15s 
a year in, another pariſh. It was objected, that in 


order to avoid a certificate, it is neceſſary to rent 101 
a year in the pariſh where the certificate perſon in- 
G g 2 habits; 
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habits; for the act fays, that no perfon coming into 
any pariſh by certificate, ſhall gain a ſettlement in ſuch | 
pariſh, unlefs' he ſhall take'a leaſe of a tenement of 

10] a year, or execute an annual office in fuch pariſh. 


By the court: Renting 101 a year is only required in 


general, and is not confined to the particular parifh : 
The words in fuch pariſh relate only to executing an an- 
nual office. And it is within the ſame reaſon (namely, 
the ſubſtance and credit of the man) whether he rents 
that value in one pariſh, or in different pariſhes. Bur- 
now's Settle Caf. 177. 

Upon the whole, notwithſtanding what hath been fo 
often mentioned above, as to the ſuppoſed ſufficiency of the 
tenant to ſtock the tenement upon which he comes to re- 
fide, yet the ftatute takes no notice of that; and there- 
fore, although it may be a good general reaſon to ſuppoſe 
that a perſon of ſuch ability is not likely to become charge- 
able, yet fuch ability doth not ſeem to enter as any ne- 
ceſſary ingredient into the ſettlement; and if the landlord 
will truſt the tenant, it ſeemeth that the pariſh hath no 
remedy, unleſs the juſtices ſhall adjudge it a fraud. And 
in the cafe of giving ſecurity for the gu it hath been de- 
termined as follows: 

T. 10 E. 2. Butley and Benball. A perſon and: a 


windmill at 141 a year; but gave ſecurity for the rent: 


It was objected, that this was no ſettlement, for that the 
foundation thereof is the credit of the party, which fails 
in this caſe, But by the court, Giving ſecurity for the 
rent doth not alter the caſe; for he that has credit to 
give ſecurity, has credit to e rent. Se. C. V. 1. 320. 
Andr. 3. Burroto's Settl. Caf. 


And it may be obſerved 6.2 ns 0 cafe, that it requires 
No great ability to ſtock a windmill, 


7 xii, o ſet tlement . a perſon's own eſtate. 


By the 13& 14 C. 2. c. 12. On complaint within 40 
days after any perſon ſhall come to ſettle in any tenement under 
101 a year, two juſiices may remove him, 

And by the 9 10 V. . 11. No certificate perſon ſhall 
gain a ſeitlement, but by renting 101 a year, or executing an 
annual effice, 


Upon which two ſtatutes he. following caſcs are. con- 
fiderable ; | ; 


1. How 


% 
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1. How far @ perſon, having en eftate of his own, though Perſon ſettled by 
 wnder 101 @ year, ſhall gain a ſettlement thereby, | within ib on eſtate. 
faid flatute of the 13 & 14 C. 2. og Him 
N E. 11 An. Harrow and Edgeware. A perſon ſettled at 
Harrow, went into the pariſh of Edgewware, andpur chaſed 
a copyhold eſtate for lite, and lived therein 4 or 5 years, 


— 


ö and died. And as this was a tenement under 101 a year, 
3 the queſtion was, upon the 13 & 14 C. 2. whether this 
; gained him a ſettlement at Edgeware? It was argued, that 


the ſtatute hath been always held to mean an eſtate which 


7 a man takes to farm, and not an eſtate of his own; for 
2 if a perſon has a freehold, he cannot be removed from it, 
* though not worth 101 a year. And by Parter Ch. J. 
6 and the court: Where a perſon has an eſtate for life, or 
e an eſtate of inheritance of his own, that gains him a ſet- 
in tlement, though leſs than 101 a year; for he cannot be 
— removed, and if he cannot be removed, he certainly gains 
d a ſettlement. Foley. 257. . | h 
0 E. 13 G. 2. Hasfield and Tirley, On a ſpecial order 
d of ſeſſions, relating to the ſettlement of a boy of 8 years 
* and a girl of 6, it was ſtated, that the mother of theſe 
| children had an eſtate of 41 a year in Tirly, where ſhe 
a and her huſband lived and had theſe children: that ſhe 
£ dying, the huſband became tenant by the curteſy; and 
e . whilit ſuch, he took 301 a year at Hasfield, and lived 
ls one year there with his two children, and then died: that 
e the children being found with their grandmother at Tirley, 
to were both removed to Hasfield : which order the ſeſſions 
of | confirmed. And now the court, upon argument, con- 
| firmed the orders as to the girl, but quaſhed them as to 

es the boy. For as to the boy, be was tenant in fee of the 
| 4h a year. And though it was not tated, that he was ac- 
tually upon that ſpot, yet it was enough, that he had ſuch 

an eſtate in the pariſh, from which he could not be re- 
moved. But as to the daughter, it is otherwiſe; ſhe could 

demand no maintenance out of her brother's citate ; and 

it was never yet determined, that children ſhould go to 2 
40 grand mother for nurture, She may indeed be charged to 
ler contribute to their relief in the pariſh where they are ſet- 

tled. Str. 1131. Burrow's Setil. Caſ. 147. 14595 

all T. 7 G. 2. Sundriſb and Hever, Thomas Perch by in- 
an denture demiſed to Thomas Gates the father, a cottage at 
5s a year, which was the full value, for gg years. The 
n- leſſee held it till his death, and deviſed it to Thomas Gates 
1 his ſon. And the queſtion was, Whether the ſon, as ex- 
71 ecutor, being intiled to th: term, hall gain a ſettlement 


Gg 3 | by 
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by inhabiting in ſuch-cottage? By the court; Where a 


man lives upon his own, is a caſe of a very tender nature, 


and the law will not unſettle him : Perſons to be removed 
under the ſtatute of C. 2. are thoſe that wander from place 
to place, and not thoſe who live upon their own eſtate : 
And adjudged, that he gained a ſettlement. S/. C. V. 1, 
200. Str. 98 3. Burrow's Settl. Caf. 7. | 

E. 3 G. South Sydenham and Lamerton. A perſon poſ- 
ſeſled of a leaſe for years dies inteſtate ; if the next of kin 
ſhall be ſaid in law to be ſettled there, was the queſtion : 
It was held not; he has only a right, which he muſt 
purſue by taking out letters of adminiſtration, and no 
right is veſted in him till that is done. Caf. ef S. 103. 

T. 10 G. 2. Farringdon and Midworthy. The pauper 
being ſettled at Farringdon, removed to Widworthy, and 
lived there with his father in a cottage houſe of 308 a 
year, working as a day labourer. The father died in- 
teſtate, poſſeſſed of the ſaid cottage for the reſidue of a 
term, determinable on lives, leaving the pauper and an- 
other ſon. The pauper's brother took his diſtributive 
ſhare of his father's eſtate in goods, and the pauper him- 
ſelf, after the father's death, continued in the cottage for 
five or ſix years, until the leaſe was determined: After 
which, and ſince the making out the order for his re- 
moval, he took out adminiſtration to his father. And 
the ſeſſions quaſhed the ſaid order, adjudging him to be 
ſettled at 1/idworthy. But by the court: At the time of 
making the firſt order, he had gained no ſettlement at 
T/idworthy ; becauſe nothing veſted in him before admi- 


niſtration was granted to him. If fo, then that order 


for removing him was a good order when made. And 
the ſeſſions ought not to have quaſhed it; though admi- 
niſtration had been afterwards taken out. For they could 
not quaſh a good order, upon a matter which happened 
ox poſi facto. If this adminiſtration really gained him a 
ſettlement, there ought to have been a new order of two 
Juſtices to remove him again to Vidworthy. But taking 
out adminiſtration after the term was expired, could never 

ive him an intereſt in the expired term. And whilſt the 


term ſubfiſted, not having taken out adminiſtration, he was 
in poſſeſſion merely as a tenant at will. He was removeable 


by the pariſh ; and his right would have been without 
foundation if adminiſtration had been granted to any one 

elle. Andr. 4. Burrow's Settl. Caf. 109. ; 
M. 4 G. Murſley and Grandborough. Sir Fohn Forteſcue 
demiſed a cottage of 20s a year to one Eden for 99 
| | | years, 
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years, reſerving 12d rent: Eden aſſigns the term to one 


Gadden in. truſt for his wiſe for life, and then in truſt for 
his fon, during the remainder of the term: The wife 


dies. Afterwards the ſon dies, leaving a wife, who, as 


adminiſtratrix to her huſband, became intitled to this 
term, and ſhe grants this cottage for 24 years, excepting 
two rooms, in which two rooms ſhe lives, and marries 
one John Chappel. The queſtion was, whether Chappel, 
as huſband of an adminiſtratrix, who was intitled to the 


truſt of a term only, and being intitled to a chattel in 


another's right only, was removeable by the 13 14 C. 
2. And by the court, he is not; this is not a taking of 
a tenement under 101, for the 12 d is not reſerved as a 
rent, but only an acknowledgment uſually paid on long 


leaſes. The caſe of a copyhold is ſtronger than this, 


for that is but an eſtate at will. To ſtrip the man of his 
own, is the way to make him chargeab'e, for he may not 


be able to let it. Therefore the orders which adjudged 


this to be no ſettlement were quaſhed. Str. 97. Sefſe 
Gi Ge 5 OE 
M. 11 G. Ajhbrittle and I/yley. A poor man built a 


cottage, upon the waſte belonging to my lord Pembroke, 


without his licence, who never offered to diſturb the 
man in his poſſeſſion, and he lived in this cottage for 30 


years, and by his will left three guineas in the hands of 
his executors to purchale this cottage of my lord Pem- 


broke, Upon his death, Elizabeth his only child, and 
heir at law, entred into the cottage, and after married 
one Barrow, and lived in the cottage, and they were in 


quiet poſſeſſion for three quarters of a year, and then fold 


it. The queſtion was, whether the daughter, and her 
huſband Barrow, had gained a ſettlement by virtue of 
this inhabitancy, in the pariſh of Hey, in which their 
cottage was. Mr Reeve argued, that this inhabitancy 
gained no ſettlement : The cottager was a diſſeiſor, and 
had no right to build upon the waſte, and was at any 


time removeable by the lord of the waſte, and if he might 


have been removed within 40 days, his long poſſeſſion 
ſhall give him no title; for he muſt only be conſidered as a 


tenant at will, and conſequently his continuance upon the 


cottage, though never ſo long, could give him no ſettle- 
ment : and if the cottager had no right of ſettlement, none 
claiming under him ſhall be in a better condition. The ſta- 
tute of 31 El. prohibits the building of cottages, thereſoie 


the erection of one is unlawful, and ſhall have no privilege 


or encouragement. I admit if one inhabits by virtue of a 


Ge 4 leaſe, 
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leaſe, or other good title, for 40 days, he gains a ſettle- 


ment. But the inhabitancy in this caſe was without any 


good title, and conſequently can gain no right of ſettle- 
ment. Theſe objections were anſwered by the court, who 
held it clearly to be a good ſettlement. And though it was 
further objected, that the cottager himſelf was ſenſible he 
had no right, by his deviſing money for the purchaſe of 
a term under the lord of the waſte, yet it was over-ruled, 
And by all the court it was held, that when a man hath 
ſuch a poſſeſſion as he cannot be removed from, and 
hath enjoyed that poſſeſſion 40 days, he thereby gains a 
ſettlement; and that is the reaſon why a copyholder or 
leflee for years gains a ſettlement by an inhabitancy for 
40 days; for in thoſe caſes, the juſtices of the peace can - 
not determine his right: this preſent caſe is very ſtrong ; 
for the 30 years poſſeſſion of the cottager, without in- 
terruption, would have been a good title in an ejectment; 
and for that reaſon the juſtices of the peace cannot deter- 
mine his title. It appears upon the face of the order, 
that the cottager had a good title-in ejectment, and in 
any caſe but in a real action. Lord Ch. J. Raymond ſaid, 


he had known recoveries upon a 20 years quiet poſſeſſion, 


and 20 years poſſeſſion is a title to a plaintiff in eject- 
ment as well as to a defendant. After ſo long a poſſeſſion 
as this, it ſhall be preſumed that the cottager had a li- 
cence to erect the cottage; but this caſe goes further, for 
belides the 30 years quiet poſſeſſion of the cottage, here 
is a deſcent caſt upon the daughter who was heir to the 
cottager, and prima facie it i5 an jnheritance in the daugh- 
ter; and an eſtate by diſſeiſin is in law a good eſtate, and 
a fee ſimple, till it be defeated, Wherefore all the court 
held, that the juſtices had no juriſdiction in this caſe; 
for they could not examine into the title to the land. And 


the ſettlement. in the pariſh of Dyley was adjudged to be 


good. Se. C. J. 2. 115. Str. 608. | 
A. 9 G. 3. Bitton and St Philip and Jacob. The 
pauper, George Battman, built a cottage upon the waſte, 
without leave of the lady of the manor; was not rated, nor 
paid any taxes; but continued nineteen years and an half 


in poſſeſſion. About 20 years ago, the pauper Batiman 
was turned out of poſſeſſion of the faid cottage, by an 


ejectment brought by a perſon claiming the ſame under a 
mortgage thereet made by the faid Battman for the ſum of 
151: And fome time after that, (which was more. than 
20 years ago,) the ſaid Batman and the mortgagee fold the 
taid cottage to one //Uhoms for 28 1; and the ſaid * 
5 | ha 
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e- had 51, part of the purchaſe money. It was urged, 
17 that this gained no ſettlement to Battman the pauper : 
e- That he had no right to this cottage, either legal or equi- 
ho table, He had no leave from the owner of the ſoil, to 
Ms erect it. He never was rated, nor paid any taxes for it. 
£ The value of this cottage is not ſtated. If he had pur- 
of chaſed it, for a conſideration under 30 l, it would not 
d. | have given him a ſettlement after he ceaſed to inhabit it. 
th But here he has only ſtolen it: And ſurely he ought not 
ad to be in a better condition as a thief, than he would have 
a been as a purchaſer. If it were admitted, that 20 years 
or poſſeſſion would make a title, yet no poſſeſſion is here 
or ſtated. And the court cannot preſume it. The poſſeſſion 
n- expreſsly here ſtated falls ſnort of 20 years: It is only 
Es nineteen and an half. — But the court were all of opinion, 
n- that it appeared to be a poſſeſſion of more than 20 years. 
t; He was himſelf in poſſeſſion nineteen years and an half: 
r- And the mortgagee's poſſeſſion muſt be alſo conſidered as 
©, his poſſeſſion. And it was adjudged a good ſettlement. 
in  Burrow's Seitl. Caf. 631. | 
„ 2. That a purchaſe under the value of 30 1 ſhall not gain a Purchaſs under 
n, ſettlement. 301. 
t- By the 9 G. c. 7. After March 25, 1723, No per ſan 
on ſhall be deemed to acquire any ſettlement in any pariſh or place, 
li- by virtue of any purchaſe of any eflate or intereſt in ſuch pariſh 
or or place, whereof the conſideration for ſuch purchaſe doth nat 
re amount to the ſum of 30 1 bona fide paid, for any longer or 
he further time, than ſuch perſon ſhall inhabit in ſuch eſtate, and 
h- ſhall then be liable to be removed to ſuch pariſh or place, where 
1d he was laſt legally ſettled before the ſaid purchaſe and inhabit- 
rt ancy therein. | | 25 
+ Ne perſon] And as this ſhall not ſettle the perſon pur- 
be chafing for longer time than he continues in the purchaſ- 
ed eftate, ſo it thall not ſettle any of his children, by any 
he derivative ſettlement from him. As in the caſe of Salford 
e, and Over Norton, H. 4 G. 3. Peter Mpbite, the father 
or of the pauper, being ſettled in Over Norton, in the year 
lt 1726, for the conſideration of 29 l, purchaſed a tenement 
an in the pariſh of Salford, of one John Lardner, whoſe wife 
in was ſeiſed in fee of the ſaid tenement, but did not join 
Seo with her huſband in the conveyance. The ſaid Peter 
of lived in the tenement ſo purchaſed ever ſince the time of 
in the purchaſe, which was for the ſpace of 36 years, and 
ne was ſtill living there at the time of the removal. His ſon 
7 the pauper was born there, and lived with his father till 


1d he 
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he married and then left his father's family about eight 


years ago, and lived in a ſeparate tenement in Salford afore- 
faid, but never gained any ſettlement but what he deri- 
ved from his father. The two juſtices removed him to 
the hamlet of Over Norton; and the ſeſſions quaſhed that 
order, And in ſupport of the order of ſeſſions, it was 


urged, that here was a derivative ſettlement of the fon at 
Salford, and he muſt be ſent to that place which was the 


place of his father's ſettlement at the time of the ſon's 
removal. Before this ſtatute, any purchaſe would have 
made a ſettlement; and this is a ſettlement to the father, 
whilſt he inhabits on the eſtate; and the fon's derivative 
ſettleinent muſt be the ſame place, as his father was irre- 
moveable from it, at the time when the fon was born. 
The father's ſettlement at Over Norton may indeed poſ- 
ſibly revive, if he quits his eſtate at Salford : But it doth 


not appear that he ever will quit it, and Salford is his 


preſent ſettlement. He cannot have two at once; nor 


can he be removed from his own againſt his will. And 


the ſon could have no ſettlement at Over Norton ; for the 
father never had any there ſince the fon was born, On 
the other hand, it was argued, that the father's ſettlement 
is at Over Norton, and is only ſufpended during his 
inhabitancy upon the purchaſe at Salford: and if the ſon 
leaves the father, and gains no ſettlement for himfelf, he 
muſt be ſent to the place which was the father's ſettle- 
ment at the time when the fon left him. The ſon is be- 
come emancipated from the father; and the father himſelf 
is liable to be removed, as ſoon as he leaves the very fpot 
which he purchaſed. Lord Mansfield delivered the reſo- 
Jution of the court: The queſtion is, Whether the pau- 


per ought to have remained in the pariſh of Salford, or 


have been removed from thence to the hamlet of Over 
Norton as his laſt legal ſettlement. And we are of opinion, 
that no ſettlement of the father was gained in Salford by the 
purchaſe, but only during the time of his inhabiting in 
the purchaſed premiſſes. And this would have been equally 
the caſe, if the act had never been made: For he could 
not have been removed from his own eſtate, though he 
had no ſettlement in the pariſh where it lay. So that the 
father's ſettlement (if it may be ſo called) in Salford was 
only temporary, and did not extinguiſh his ſettlement at 
Over Norton. And the only ſettlement which the fon 
could derive from his father was at Over Norten ; for 
there could be no derivative ſettlement from the father 
at Salford, the father himſelf having no ſettlement there, 

| but 
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but being only irremoveable from his own eſtate, And 


this may be illuſtrated by a ſuppoſition, that the ſon had 
not reſided in Salford, but had gone to live in a third pa- 


riſh, and had there been likely to become chargeable ; 


and the queſtion had ariſen, whether he ought to be re- 
moved to Salford or Over. Norton. He could not poſſibly 
in ſuch caſe have been removed to Salford, becauſe ſuch 
removal would have been concluſive upon Salford, and 
he would remain ſettled there for ever : Conſequently, 
he muſt have been removed to Over Norton. Which 
ſhews, that he can have acquired no ſettlement in Sal- 


ford, by virtue of his father's purchaſe, even during the 


time of his father's reſidence upon it. Burrew's Settl. Caf. 
516. I 


By virtue of any purchaſe] T. 30 & 31 G. 2. Uſeulme 
and St. Srdwell's. John Hine, the pauper, purchaſed a 
tenement in St. SidwelPs, for 121, He lived there, with 
his family; and was rated to the land tax and to the poor 
rate, thus, ©* Occupier, late widow Hocper's, now John 
« Hine's tenement.” He paid the rates. Afterwards, he 
ſold the ſaid tenement, and went, with his family, to the 
pariſh of Uftulme; from whence they were removed to 
the pariſh of St. S:idwell. The: ſeſſions, being of opinion, 
that the ſaid John Hine did not gain a ſettlement in St. 
SiawelPs by being rated and paying as afereſaid, the 
conſideration of the ſaid purchaſe being under 30 l, did 
therefore vacate the ſaid order. It was moved to quaſh 
the order of ſeſſions. Lord Mansfield Ch. J. delivered 
the reſolution of the court. It will firſt be neceſſary to 
conſider, how the law ſtood before the making of the 
ſtatute of the 9G. Now before that act, no man was re- 
moveable from his own ; be the value of the purchaſe of 
it never ſo ſmall and inconſiderable. And there were 
then other ways alſo of gaining ſettlements, as by ſerving 
a publick annual office, and being charged with and pay- 
ing a ſhare towards the publick taxes or levies and burdens 
of the pariſh. But this act was levelled only againſt fraudu- 
lent purchaſes of ſmall value, made in order to pain ſettle- 
ments. And it declares, that purchaſes of leſs than gol 
value, bona fide paid, ſhall not gain a ſettlement for any 
longer time than the inhabitancy thereupon ſhall continue. 
After which, the purchaſer ſhall be liable to be removed 
to his former legal ſettlement, prior to ſuch purchaſe and 
inhabitancy upon it. And the eſtabliſhed conſtruction 


of this act hath been, purſuant to the intention of the 


legiſla- 
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legiſlature, to prevent fraudulent purchaſes, And there. 
fore it hath been conſidered not to extend to what are 
called purchaſes in law, as deviſes, or other ſuch methods 
of coming to eſtates; becauſe they are not fraudulent, 
W hereas the preſent ſettlement is claimed, by being rated 
and having paid towards tne publick taxes of the pariſh ; 
Which is quite a different method of gaining a {ettlement, 
The man himſelf is here perſonally rated. The tax is 
laid upon a tenement, late Hzper's, now John Hine's.” 


But if he had been only rated as occupier, without adding 


his name, yet ſurely that would imply notice of the man's 
being an inhabitant. And we are all clear, that this act 


only means to put a negative upon a perſon's gaining a 


ſettlement by making a ſmall purchaſe, with a fraudulent 
intention to gain a ſettlement thereby, in the pariſh where 
ſuch purchaſe is made; and that it doth not affect any 
other method of gaining a ſettlement. And indeed it is 
but reaſonable, that perſons who have been rated and 
have paid towards the publick taxes and levies of a 
pariſh ſhould receive aſſiſtance from that pariſh, when 
they become neceſſitous themſelves. \ Burrow's Setil. Cay. 


430. 


Purchaſe] H. 3 G. 2. Sabridgeworth and Aldbury. Edward 
Sheppard, the pauper, was born at Sabridgeworth. And 
his father being ſeiſed in fee of a copyhold cottage in 
Aldbury, which uſed to be let at 258 a year, did, about 
a year and a half before the removal, ſurrender the ſaid 


copyhold cottage to his ſaid fon Edward Sheppard and his 


Heirs, who were thereupon admitted, and lived upon the 


ſame about a year and a half, and then ſold the ſame for 


141 28s 6d, being the full value thereof. The two 


Juſtices, and alſo the ſeſſions, were of opinion, that this 


ained no ſettlement, being not ſuch a purchaſe as the act 
intended for 30 ] bona fide paid. It was moved to quaſh 
the orders of the juſtices ; for that this eſtate in Aldbury 
was the pauper's own by a ſurrender from his father, and 
there was no difference between a ſurrender from a ſather 
and a deſcent. But the court denied the motion, without 
ſo much as making a rule to ſhew cauſe, For they not 
only thought that the ſurrender looked fraudulent, but they 
ſaid that the intent of the ſtatute. was, to prevent perſons 
gaining ſettlements who were any ways likely to be charge- 
able, and therefore provided, that they ſhould be able to 
lay out 3ol in a purchaſe. And both the orders were con- 
firmed. S/. C. J. 2. 161. 1 Bai nardiſt. 297. Burrow's 

Satl. Caf. 56. 5 
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But in the caſe of Marwoad and Kentiſbury, H. 29 C. 2. 


On a motion to quaſh an order of two juſtices, and an 
order of ſeſſions confirming the ſame, for the removal of 
Thamas Conibear and Mary his wife from Kentiſbury to 
Marwnid : The caſe was; The ſaid Mary had conveyed 
to her by her father, in conſideration of natural love and 
affection, a cottage, garden, and plat of ground at Ken- 
1iſbury, for the reſidue of a term of 99 years then deter- 


winable on the death of one Joan Slocombe, the confide- 


ration of which purchaſe originally in the year 1689, 


amounted only to 20 ſhillings. Aary and her huſband 


entred upon the premiſſes, and continued thereon for 

ſeveral years, untik the leaie determined by the death of 
the ſaid Jean. Upon which, they were removed from 
Kentiſbury to Marweod. It was urged, that the original 

confideration money not being 301, nor any conſideration 

paid on the ſubſequent conveyance to the daughter, it was 
ſuch. a purchaſe as the ſtatute intended ſhould not gain a 
ſettlement. Unto which it was aniwered, that the inten- 
tion of the legiſlature was not to extend the law to every 
kind of purchaſe, according to the extenſive legal ſenſe 


of the word purchafe; for the very words import, that 


it is to be a pecuniary purchaſe, or where an equivalent 
is paid for an eſtate, and not where a man comes to an 


eſtate by will, donation, ſettlement on marriage, or the 


like. But if the word purchaſe were to be taken in that 
extenſive legal ſenſe, yet there is a difference in the 
preſent caſe; and the true queſtion will be, what eſtate 
the huſband had: For if the huſband did not take by 
purchaſe, it will be of no conſequence how the wife took 
becauſe he will gain a ſettlement by the inhabitancy, and 
ſhe cannot be ſeparated from him. He is in by act of 
law, in the right of his wife; and not by any act, conſent, 
or traffick of his own. By Ryder Ch. J. If I had any 
doubt, I would not give an opinion now. This is not 


a purchaſe within the meaning of the act. The word 
- purchaſe is not to be taken in the largeſt extent of it, 


but is confined to caſes where a pecuniary conſideration 
is paid, Otherwiſe, no deviſe, or gift, or ſettlement on 
marriage, would gain a ſettlement, unleſs there were a 
pecuniary conſideration paid. The intention of the act 
was, to prevent ſettlements by purchaſes for ſmall money 
conſiderations. 
be conſidered as a purchaſer, and therefore-he acquired a 
ſettlement in Kentiſbury. And by the court unanimoully, 
the orders of the juſtices were quaſned. Burrow's Set. 
Caſ. 386. 1 85 | 

3 7. an 


In the preſent caſe, the huſband is not to 
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Richard Speddy and Reſe his wife, reſiding under a certifi- 
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And in the caſe of Ingleton and A/twick, E. 6 G. 3 


3* 


cate at A/{wick, the father of the ſaid Ree conveyed to her, 
in conſideration of natural love and affection, a cuſtomar 


| cottage at Aftwick, to the uſe of herſelf for life, and after 


her deceaſe to the uſe of Fane her daughter and her heirs, 


The ſaid Richard and Roſe his wife entred upon and con- 
tinued in poſſeſſion of the cottage for 16 years, and then 


purchaſed of their daughter Jane her remainder in fee of 
the premiſſes for 51, and aftewards fold the whole for 


20 guineas. Afterwards, the ſaid Richard Speddy and Roſe 


bis wife becoming actually chargeable, were removed by 
order of two juſtices to Ingleton which gave the certifi- 
cate, And the ſeſſions, being of opinion that the ſaid 


Richard and his wife gained no ſettlement in A/twick, 


confirmed that order, It was moved to quaſh theſe 


orders. And on ſhewing cauſe, they were given up by 


the counſel as indefenſible, on the authority of the eaſe of 
Marwoed; this being a voluntary ſettlement, and not a 


purchaſe within the intent of the ſtatute. Burrow's Settl, 


Caf. 560. | | 
So in the caſe of Imingten and Mickleton, T. 6 G. z. 
Elizabeth Stanley purchaſed a leaſehold tenement in the 


pariſh of Mickleten, for the ſum of 61, for the remainder 
of a term of 1000 years. She reſided upon the ſame about 


g years, and then was married to Theophilus Evans, who 
reſided with her upon the faid tenement about 16 years; 
then he died ; and after his deceaſe, ſhe continued upon 


the premiſſes for ſeveral years, and at laſt ſold the ſame for 
the ſum of 61; and after ſuch ſale, was removed by order 
of two juſtices to /imington, the place of her huſband's 


ſettlement before their intermarriage. And the ſeflions, 


upon appeal, confirmed that order. It was moved to 
quaſh theſe orders. On ſhewing cauſe, it was urged in 
. ſupport of the orders, that this was a purchaſe by the 


wife, clearly within the words of the ſtatute, under the 
value of thirty pounds, and the huſband had no claim to 


it, but by virtue of that purchaſe. The term ſurvived 


to the wife, on her huſband's death. And if he had 
ſurvived her, he could not have had it without taking out 
adminiſtration to his wife. On the contrary, it was 
anſwered, that this, though a new caſe, yet was within 
the reaſon of the former caſes. In caſes of deſcent, a 
ſettlement is gained, tho” the original purchaſe be under 
301value: And there is as much reaſon why a ſettlement 
mould be gained in the preſent caſe, This woman had 
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aa eſtate veſted in her, when Exans married her; which, 


upon the marriage, veſted in him. The huſband gained 
a ſettlement in Mickleton, by 40 days reſidence upon 
his own eftate ; and his ſettlement communicated itſelf 
to the wife. And of this opinion was the court. And 


both the orders were quaſhed. Burrow's Settlem. Caſ. 
566. 


The ſum of 301 bena fide paid] E. 13 G. St. Paul's 
Hallen and Kempſton. There was a ſpecial order ſtated at 
ſeſſions. A perſon purchaſed a copyhold tenement in St. 
Pauls IValden ; which with the fine, and fees paid to the 
court, amounted to 301; and it appeared by the fame order, 
that the officers of the pariſh of Kemp/ton had given him 
40 8s towards paying his fine and fees. Therefore it was 
inſiſted, that this was fraudulent, and not a good purchaſe 
within the ſtatute, ſufficient to gain a ſettlement, But by 
the whole court; We cannot take notice of its being frau- 
dulent, unleſs the juſtices had adjudged it ſo. And the 
order was confirmed. Foley. 238. 


T.8& 9E. 2. Tedfordand Waddingham. Two juſtices 


remove Francis Gill from Waddingham to Tedford. Upon 


appeal, the ſeſſions ſtated ſpecially a caſe to be laid before 
the judge of aſſize; viz. That Francis Gill being ſettled 
at Tedford, contracted with John Atkinſon for a houſe and 
curtilaze in J/Vaddingham for 29!, which was conveyed to 
Gill and his heirs accordingly. Gu paid gl, and Iſaac 
Briſtal paid the remaining 3ol, to Atkinſon by Gill's 
order. About a month atter the execution of the con- 
veyance, Gill mortgaged the premiſſes to the ſaid Iſaac 
Briſtal. Gill continued in poſſeſſion about four years after 
the mortgage. Then Briſſol entred, by virtue of the 
ſaid mortgage and releaſe of the equity of redemption. 
Then the inhabitants of JYaddingham procured Gill, being 
out of poſſeſſion, to be removed to Tedford. The order 
of ſeſſions recites, that whereas the judges of aſſize had 
not time to hear and determine it, and whereas the 
parties agreed this to be the true ſtate of the caſe; there- 
fore upon hearing counſel and further evidence on both 
fides, this court doth declare and adjudge, that the pur- 
chaſe made by Gill was fraudulent, and that the ſettle- 


ment of Francis Gill is at Tedford; but that the pariſhio- 


ners of Tedford are no ways concerned in the faid fraud. 
lt was moved to quaſh theſe orders; and urged, 


that the juſtices in their adjudication depart from - their 
premiſſes. For the act doth not extend to any caſe 
where the conſideration excecds 3ol. But here the con- 


ſideration 


 Burrow's Settl. Caf. 57. . 
H. 15 G. 2. Cotleigh and Stockland. Jobn Spiller, the 
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ſideration is above 30 I. And it appears to have been 
bona fide paid by Gill; part by himſelf, and part by his 
order (though by the hands of Briſtol). It doth not even 
appear that Briſtol had lent it to him; therefore it ſhall 


be taken that it was G:/Ps own money. And no circum- 


ſtances of fraud are ſtated: And therefore if this conclu- 
ſion of the juſtices at ſeſſions be drawn from the premiſſes 
ſtated, it is a concluſion contrary both to the law and to 
the fact; and the court will themſelves judge of it and 
ſet it right, —Oa the other {ide it was argued, whether 
the ſum paid as conſideration money was greater or leſs, 
if there be fraud, it poiſons the whole. The juſtices are 
the proper judges of fraud; and they have adjudged that 
it was a fraudulent purchaſe. And it appears upon the 


face of the caſe, as ſtated for the judge of aſſize, that it 


was ſo. But that is not all: They are not confined 
to this ſtate of the facts. For they heard further evi- 
dence on both ſides, before they adjudged the purchaſe 
to be fraudulent. By lord Hardwicke Ch. J. It muſt 
be further evidence of the ſame fact: For the ſtate of 


the caſe made for the judge of aſſize was before agreed 


between the parties to be the true ſtate of it, This caſe 
doth not appear to be within the act; for the act is con- 
fined to purchaſes under 30}. Now in the preſent caſe, 
the conſideration was 391, and was bona fide paid to the 


vendor. And it would be pretty hard to ſay, that the 


Juſtices had a power upon this act to enquire, whether 
or no the purchaſer borrowed the money. It is a com- 
mon caſe, to borrow money to make up the price. And 
as to the fraud, it is true, that the juſtices are the pro- 
per judges of fraud. But fraud is a fact which muſt be 
found. It muſt be ſo by a jury upon a ſpecial verdict. 
The juſtices are judges of the fact; and they may judge 
of the fraud ariſing from the fact. If they had generally 
found the fraud, we might have been bound by ſuch ge- 
neral finding: But when they ſtate the facts particularly, 
the matter is as much open for our determination upon 
it, as it was for theirs. And the whole court was of 


opinion, that from the facts ſtated here is no ſufficient 


evidence of fraud. And both the orders were quaſhed, 


pauper, was a mortgagee of a term for 151; and 303 
were due to him for intereſt, and 181 10s more on bond 
and ſimple contract. The mortgagor died. Spiller took 
out adminiſtration, as principal creditor; entred and 

Was 
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8 was poſſeſſed; and ſo continued, till removed by the 
is original order. By the court: Spiller gained a ſettle- 
n ment, as a purchaſer for a conſideration of more than 301 
Il bona fide paid. Str. 1162. Burrow's Settl. Caſ. 169. 
= H. 6 G. 3. Dunchurch and South K:ilworth, Edward 
be. Tanſur, a certificate man from Dunchurch, together with 
s his wife Elizabetb, were joint purchaſers of a houſe, 
0 yard, and garden at South Kilworib, and paid for the 
d purchaſe thereof 191 and upwards. He laid out about 
T 151 more in repairs, and built a new thop on part of the 
„ premiſſes; and was taxed after the rate of a tenement of 
e 301 value, and reſided in the fame till his death. After 
t his death, his widow the pauper Elizabeth continued in 
e poſſeſſion for 10 months and more; afterwards ſold part 
it of the premiſſes for upwards of 30 l, and reſerved part to 
d herſelf ; but removing out of the fame into another houſe 
- in the ſame pariſh, and becoming actually chargeable, ſhe 
e was removed by order of two juſtices to Dunchurch which 
ſt gave the certificate, and the ſeſſions confirmed that or- 
f der. It was moved to quaſh theſe orders, for that the 
: Wh pauper on this ſtate of the caſe had gained a ſettlement at 
ſe South Kilworth, By the court: The whole queſtion is, 
- Whether this woman was a bona fide purchaſer of an 
eſtate of 30] value. She cannot be preſumed to have 
e come to it by deſcent, or executorſhip, or any fuch like. 
e act of law, becauſe the contrary appears. She and her 
T huſband were joint purchaſers. They took jointly and 
— by entierty, and not by moieties. If fo, the can only 
d ſtand in the ſame fituation as her huſband did; which is 
- that of a purchaſer. And as to the value, the act takes 
0 it according to the purchaſe money actually paid; and 
. no money afterwards laid out, can make the prior pur- 
e chaſe of a greater value than it really was at the time of 
7 making it. Therefore ſhe gained no ſettlement by this 
- purchaſe. ' And the orders were confirmed. Burrow's 
D dertl. Cafe. 553. 5 | 
1 3. That a perſon may not be removed from his own, althg' Perſon nat te- 
f not ſettled thereby. . OO TI 
t M. 30 G. 2. Aythrop Roding and White Raoding. Nils 
T liam Gates, huſband of the pauper Sujarnah Gates, being. 
ſettled at J/hite Rooding, went away and left his wife and 
©. children. Whereupon ſhe and her children went and 
$ | lived for the ſpace of 40 days, without her huſband, in 
d a copyhold tenement of her huſband's at Aythrop Rooding, 
c Two juſtices remove her to //hite Rooding, as the place 
2 of her huſbang's ſettlement. The ſeſſions, upon appeal, 
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quaſh that order. It was moved to quaſh the order of 
leſions; and argued, that tho' this was the huſband's 
own eflate, yet his wife and children might be removed 
from it; that he himſelf could not have gained a ſettle. 
ment upon the ſaid eftate without refidence upon it, for 
otherwiſe a man who had property in divers pariſhes 
might have different ſettlements at the ſame time. On 
the other hand, it was admitted, that neither the wife and 
children, nor even the huſband himſelf, could have been 
removed to this place, where the huſband had never re- 
fided; but it was inäſted, that they were irremova- 
ble from it, as they were inhabiting upon their own 
eſtate. For they did not come to inhabit there as intru- 


ders or vagrants, but to reſide upon their own; and no 


perſons can be removed from their own, be the value ever 
10 ſmall, or let them come to it in what manner ſoever. 
By the court: There doth not appear any diſſent of her 
huſband from her going there, and therefore it is rather 
to be preſumed that ſhe went with his conſent. The 
huſband's ſettlement remains as it was, but nevertheleſs 
the wiſe was not removable from his eſtate. It is one 
thing to ſay, that a perſon may not be removed ; and an- 
other, that ſuch perſon doth not gain a fetilement. The 
huſband himſelf would not have been removable from 
his own, if he had gone thither. A man's right to 
reſide upon his own eſtate is ſounded on Magna charta, 
which ſays, that a man ſhall not be diſſeiſed of his free- 
hold. A wife hath a natural right to go and reſide upon 
her huſband's eſtate, If ſhe had gone againſt her huf- 
band's conſent, it would have made an alteration. And 
the court were unanimous, that tie juſtices could not 


remove 2 from her huſband's property. Burrow's Settl. 


Caf. 4 | 
E. n 6 3. Lands and Blackfordby. © . Fawe, huf- 


band of Anne Howe the pauper, took a tenement of 10! 


a year at Blackfordby, and reſided there above 40 days. 
Afterwards he took a tenement at Leeds of above 101 a 
year, and went and reſided there for above 40 days, leav- 


ing his wife at Blackfordby, Then he returned to Black- 


for -dby, and ſtayed with his wife there 27 days. And on 
his leaving her, and going away to Leeds, two juſtices 
remove her from Blackfordby to Leeds, as to her place of 
tettlement, It was agreed, that her ſettlement muſt fol- 
low that of ber huſband: But the court were of opi- 
nion, that the juſtices had no power to remove her from 


Blackferdby, whillt her huſband's intereſt there ſubſiſted. 


he 
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of The huſband himſelf could not have been removed from 
d's his own tenement at Bl/ackfordby, the leaſe whereof was 
ed unexpired. And if they could not have removed the man 
le- himſelf from his own, it follows that they could not re- 
for move his wife ſo long as it remained his. Burrow's Settl. 
nes Caſ. 524. 
Jn | 4. Hnw far a certificate perſon ſhall gain a ſettlement by an les a cer- 
ind eſtate of his own, notwith/tanding the above-ſaid flatute of the a Fi 
den 9 & 10 W. | | by reſiding on his 
re- | E. 5 E. Burclear and Eaſtweodhay. Abraham Hacket on eſtate, 
Va- comes with a certificate into the pariſh of Eaſfftwedhay, 
wn and afterwards marries one Sarah Smith, Her father ſur- 
ru- renders to her a copyhold eſtate of 20s a year, and ſo the 
no | huſband had it in her right. By the court; The man 
ver: has gained a ſettlement in Ea/twoodhay ; for a man cannot 
er. be turned out of of his own, be it never ſo ſmall. And 
her by Forteſcue J. the party here could not be removed: And 
her not removable,” and gaining a ſettlement, are the ſame 
he thing. Then it was objected, that the perſon being a 
eſs certificate perſon, he gains no ſettlement, unleſs he rents 
one a tenement of 191] a year, or exerciſeth an annual office; 
an- and that ſtatute being an explanatory act, is not itſelf to 
he be explained, and conſequently cannot be taken farther 
om than the words. But by the court, This is not an ex- 

to planatory act, but a new law, and muſt therefore receive 
la, a liberal conſtruction. The exceptions in the ſtatute 
TE! prove this caſe, being a caſe more reaſonable than either 
pon that are there mentioned; and the parliament never in- 
uf- tended to put a certificate man in a worſe condition than 
\nd another perſon, Caf. of S. 121. Str. 163. Burrow's 
not ' Settl. Caf. 221. | FSG 
etl, Note, where it is ſaid all along throughout this courſe 

of ſettlements, that a perſon not removable for 40 days 

uf- thereby pains a ſettlement; this is to be underſtood with 
10} reſpe& to the particular inſtance only then ſpoken of: For 
* it is by no means univerſally true, that every perſon who 
1a reſides 40 days unremovable doth become thereby legally 
au- ſettled. A ſervant not removable for 40 days, gains no 
ache ſettlement unleſs he ſerves out his year: A ba/tard with 
on its mother for nurture for 40 days, doth not thereby ac- 
ces quire any new ſettlement: So a wife reſiding upon the 
2 of husband's eſtate : So a certificate perſon, or one reſiding 
fol- on a purchaſe under the value of 301 and not actually charge- 
Opl- able, though they are irremovable, yet by ſuch relidence 
"wy they acquire no ſettlement. ] | 

ed. | a 
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H. 31 E. 2. Cold Aſhton and Woodcheſter, Caſe ſtated 
for the opinion of the court: In Fuly 1725, Daniel Har- 
riſon and Mary his wife, and William their fon, went with 
a certificate from JYoodcheſler to Cold Alhtin, They all 
lived in the pariſh of Cald Afton from Fuly 1725, till 
about Chritmas 1728, at which time J77l;am Fido the 
father of the ſaid Mary died inteſtate, leaving the ſaid 
Mary his daughter and five other children, and being at 
the time of his death poſſeſſed of and intitled to a tene- 
ment and two acres and an half of land of the yearly 
value of 61 17s in Cold Aſhton, for the remainder of a 
term of 99 years, determinable on the death of himſelf 
and the ſaid Maury his daughter. Upon the death of Wil- 
liam Fido, Daniel Harriſon and Mary his wife and Milliam 
their ſon, who was then about five years old, entred 
upon and took poſſeſſion of the faid tenement and land, 
and Daniel Harriſon and Mary his wife have lived in and 


occupied the ſame ever ſince, till the removal by the or- 


der now appealed againft. But no adminiſtration of the 
goods or perſonal effects of William Fido was ever granted 
to the ſaid Daniel Harriſon and Mary bis wife, or either 
of them, or to any other perſon, William Harriſan lived 
with his parents Daniel and Mary Harrifon, in the ſaid 
tenement, till about 1748, when he married the pauper 
Mary (by whom he had the four children removed); 
and after his marriage, he and his wife Mary lived in 
the pariſh of Cold Aſhton ſeparate and apart from the ſaid 
Daniel Harriſon, until the time of the death of the ſaid 
William, which was in the year 1755. Mary the widow 
of William Harriſm, and her four children, having after 
the death of the ſaid William, become actually chargeable 
to the pariſh of Cald Aßbien, were removed by order of 
two juſtices to Moodcheſter which had granted the certifi- 
cate. Upon appeal, the ſeſſions quaſhed the order, and 
ſtated the above caſe; which being removed by certiorari, 
it was moved that the order of ſeſſions might be quaſhed. 
There were two queſtions, x. Whether Daniel Harriſon 
the father acquired any ſettlement different from that to 
which he was intitled by the certificate? 2, Whether 
if ſo, the ſon gained a derivative one ? Lord 
Mansfield Ch. J. As to the firſt queſtion, the caſe of a 
certificate man's gaining a ſettlement by reſiding on his 
own eſtate, is preciſely the ſame as that of a common 
perſon not under a certificate, and ariſes by conſtruction ; 
for it is not within the words of the 8 & g V. which 
ſpeaks only of ſerving an annual office, and renting 101 

a year. 
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a year. But reſiding on a man's own eſtate, was conſi- 
dered as a ſtronger caſe than the caſual property acquired 
by renting, becauſe he has a ſettlement on the ſtatute of 
the 13 & 14 C. 2. not by the words, but on the principle 
that he cannot be removed. This conſtruction being 
made upon the reaſon, gives a greater latitude to the prin- 
ciple on which the conſtruction is founded; and therefore 
a man who reſides on his own eſtate, though of ever ſo 
ſmall a value, is irremovable : And this holds equally in 
the caſe of a certificate perſon, who gains a ſettlement, if 
after he comes in by certificate, he is under ſuch circum- 


ſtances as by his property he cannot be removed. Whe. 


ther in this caſe Daniel Harriſon had ſuch a property in 
this leaſehold eſtate, when he firſt entred upon it, is a 
queſtion that need not now be determined. What J 
ground my opinion upon is, that he has acquired by the 
length of poſſeſſion ſuch a right as he was not removable 
from. For the ſtatute of limitations doth not operate by 
way of barring the remedy only, but it gives a right. He 
may bring an ejectment after 20 years poſſeſſion; and no 
perſon could have recovered againſt him, becauſe ſuch 
perſon was out of poſleſſion all the time. I except the 
caſe of landlord and tenant ; for there, the poſſeſſion of 
the tenant is that of the landlord. This poſſeſſion gives a 
title from which the pariſh officers could not remove him, 
nor the next of kin. In the cafe cited, Farringdon and 
IWidworthy, they had been ſatisfied their ſhares; and here, 
if they have not controverted it for ſuch a length of time, 
it is to be ſuppoſed they have given up that right. If the 
caſe had turned on the general queſtion, whether the next 
of kin gains a ſettlement without adminiſtration, I ſhould 
have deſired time to con{:der of it, and the caſes cited. 
There is a material difference between the party's being 
ſole next of kin, and where in common with others, as 
in this caſe ; for where one is the ſole next of kin, he has 
the undoubted right to adminiſtration. In general, it is of 
more conſequence, that the law with regard to the poor's 
ſettlements ſhould be certain, than what the determination 
is as to the particular caſe in queſtion. As to the ſecond 
point, of a derivative ſettlement to the ſon ;— the word 


' emancipation is a looſe term in our law, eſpecially in the 


matter of ſettlements, and is uſed in the books without 
aflixing any preciſe idea. Indeed it is a term borrowed 
from another law, and not properly applicable to ours. 
The rule I take to be this: Children are intitled to the 
ſettlement of their father, till they have acquired another, 
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As to the diſtinction made at the bar, that the ſon ſhall 
not derive a new ſettlement from his father, becauſe it was 
acquired by the father himſelf after the ſon had left him; 
this might be material were the fact ſo, but it is not 
ſtated here to ſay that was the caſe, or that he left his 
father ſo as to change his derivative ſettlement. It is 
Rated, that he lived 20 years with his father in this tene- 
ment, or at leaſt very near it, and we cannot intend that 


he did not. — Mr juſtice Deniſon was of the ſame opinion, 


(Mr juſtice Fofter being abſent.) — Mr juſtice Miimot: 
As to the father; I do not think it material to ſay any 
thing about the adminiſtration. Had the caſe turned upon 
that, it would have deſerved conſideration. If it be a 

matter already ſettled, I ſha!] be for adhering to the rule 


(Stare deciſis), which is a right rule, and more eſpecially | 


in the poor law. — Pofleffion by wrong gives a title upon 
an ejectment a; gainſt the legal owner, Here is a legal title 
without adminiſtration: After ſuch a length of poſſeſſion, 
one would be inclined to preſume as much as poſſible, 


| Now here it is poſſible that Daniel Harriſon and his wife 


might have ſome grant or aſſignment from William Fido in 
his lifetime; or ſome other regular and rightful title to 
the poſſeſſion which they took of this tenement. So that 
their poſſeſſion might poſſibly have been a rightful one.— 
It would be too nice to be computing days, to ſee whether 
the ſon was with his father a day over. or under 20 years. 
And the order of ſeſſions was affirmed. Burrow's Settl, 


Caf. 444- 


E. 18 G. 2. Stansfield and Spotland. If an eſtate deſcends * 


to a certificate perſon, it gains him a ſettlement, becauſe 
it is by operation of Jaw, and not by an act of his own; 
and as the ſtatute hath been laid open in caſes of deſcents, 
it ought to be fo in caſes of purchaſes. And by Lee Ch. J. 
the ſtatute of the 8 V. hath' received a liberal con- 
ſtruction; and hath been held to gain a ſettlement, both 


in deſcents, and deviſes, and purchaſes, On the 13 & 


14 C. 2. the conſtruttion has been, that let the value be 
what it will, a perſon cannot be removed from his own ; 
and it ſeems to be the ſame upon the certificate act; for if 
he is not removeable within the 13& 14 C. 2. he is not 
removable on the certificate act. bf. C. V. 1. 316. 
Burrou#'s Settl. Caf. 205. 


M. 32 G. 2. Shenſton and Aldridge. The wife of Iſaac 


Green a certificate man, had an eſtate Jevi/ed to her for life 


by her father; upon which ſhe and her huſband entred, 
and lived thereupon for above 6 months, By the court ; 


1ſaac 
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Iſaac hereby gained a ſettlement, notwithſtanding the cer- 
tificate. Burrow's Settl. Caſ. 468. | 

T. 16G. 2. Deddington and Duns Tew, . A certificate 
man purchaſed a houſe for 42 l, lived in it many years, 
then ſold it, and becoming chargeable was ſent back. It 
was inſiſted, that theg & 1077, c. 11. ſaying, a certifi- 
cate man ſhall gain a ſettlement by no act whatſoever, unleſs the 


taking 101 a year, or ſerving an annual ofjice, this man, 


notwithſtanding the purchaſe, might be ſent back: and it 
was ſaid to differ from the cafe of Burclear and Eaflwood- 
hay, where the ſurrender of a copyhold to the certificate 
man's wife was held to gain him a ſettlement ; becauſe 
there it was not his own act (as this purchaſe is) but it 
came to him by operation of the law. But the court did 
not think this a ſufficient diſtinction, and ſaid a purchaſe 
was in its nature an excepted caſe; and his ſelling it 
afterwards made no alteration, Str. 1193. Burrow's 


Settl. Caf. 220. | 


H. 6 G. [vinghee and Stonebridge, A certificate man 
made a purchaſe in Stonebridge, and his apprentice lived 


with him for above 40 days upon the purchaſed eſtate 


there : And by the court, The apprentice thereby gained a 
ſettlement ; for when a certificate man maketh a purchaſe, 


he immediately ceaſeth to be there in nature of a certifi- 


cate man, and becomes a ſettled inhabitant, and conſe- 
quently his apprentice with him. Str. 266. 


5. How far reſidence upon a man's own eflate is neceſſary Reſidence ne- 
to gain him a ſettiement. Ceflary. 


H. 8 IV. Riſelip and Harrow, By Holt Ch. J. Having 
land in a pariſh will not make a ſettlement, but living in 
a pariſh where one has land, will gain a ſettlement with- 
out notice; for the act never meant to baniſh men from 
the enjoyment of their own lands. 2 Salk. 524. 


M. 8 G. Wakey and Hinton Blewet. A perſon ſettled 


at Hinton Blewet, had an eſtate deſcended to him in Motey; 
whereupon the juſtices ſend him thither as to the place of 
his laſt ſettlement. But by the court, The order muſt 
be quaſhed ; for it is no ſettlement nor inhabitation, 
though if he ſhould go thither he could not be removed : 
it may be a great injury to ſend him away from a goad 
trade at Hinton Blewet, to perhaps half an acre of land, 
wherein he has but a term. Str. 476. x 
M. 25 G. 2. Weſt Shefford and Baydon. John Bird 
came into Het Shefford with a certificate from Baydon. 
During his ſtay at Vest Shefford, he became beneficially 
intitled to a leaſehold eſtate of 14 1 a year there, determin- 
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able upon his own life. Upon which he entred on 
Nov. 15th, and continued in poſſeſſion till the 15th of 


December following, being 28 days only, when he died, 


By the court: In all cafes, whether of ownerſhip of 


land, or renting 101 a year, a reſidence of 40 days is 
neceſſary, And the cafe of Murſey and Grandborough 
was Cited as a caſe in point; in which it was holden by 
the court, that any perion who has an eſtate of his own, 
either freehold, copyhold, or a beneficial term for years, 
by act of law (as by deſcent, marriage, executorſhip, or 
adminiſtration) may dwell upon it as his own, and he is 
not removable ; and gains a ſettlement, if he continue 40 
days, tho' under 101 a year. But he muſt abide 40 days. 
And neither he nor his can be removed to it from any 
other place, unleſs he ſhall have reſided 40 days. Burrow's 
Lettl. Caf. 307. 

E. 8 G. 2. K. and St. Mary Berkhamffiead. The huſband 


ran away, and it was not known whether he was alive or 


dead; in the mean time the wife had a houſe deviſed to 


her in Nerthchurch, and ſhe and her children went to live 
there. The queſtion was, Whether by continuing there- 
in 40 days, they gained a ſettlement; The court ſeemed 
to be of opinion, fince it was not known that the huſband 
was dead, he mult be ſuppoſed to be alive, and in that 
caſe that the wife could not gain a ſettlement for herſelf, 
but mult follow the huſband's ſettlement; and that the 
huſband having not reſided 40 days at Northchus ch, in the 
ſaid houſe unremoyable, he hath gained no ſettlement 
there. Se. C. V. 2. 182. 

But retidence upon the ſame ęſtate is not neceſſary, pro- 


vided the reſiden ce be within the pariſh, As in the caſe 
of Sowton and Sydbury, E. 12 G. 2. A perſon who lived 


with his family at Sowton, having an eſtate at Sydbury, 
which the tenant gave up, went thither and Jodged in 


an alchouſe as a gueſt, without having any certain room 


there, and ſtaid "froek November till April, but ſometimes 


went to Sototen, where his children and family were, and 


to other places as his occaſions required, poſſeſſed aud 
managed his eſtate, by repairing fences, hoeing turnips, 
and the like. The queſtion was, Whether ſuch inha- 
biting, and not upon the eſtate, would gain a fettle- 
ment? And the court were of opinion it would, and 
that it made no difference whether it were in his own 
houſe or in an alchouſe ; for being in the ſame pariſh, he 
could not be removed. Seff. C. V. 2. 150. Fin, Settlem, 


D. 12. Burroto's Sctt!, Gaf. 125. 


3 
A ſo 


„„ „ o@ A oy e 


8 q 
NAY . — a FRY WWE wy Ty a— —_— Y «as ak. ac 20 an PL RB 


PYoox.- (Settlement by eſtate.) 


Alſo it is not neceſſary that ſuch reſidence ſhould be for 
40 days together. Thus in the fame cafe of S:wton and 


$ydbury, the queſtion was moved, Whether, fince he did 
not reſide there for 40 days together, but for more than 
40 days in the whole, ſuch reſidence ſhould gain a ſet- 
tlement? And by the whole court: It is not neceſſary 


upon the ſtatute, that the reſidence ſhould be 40 days 

ſucceſſively. S/ C. V. 2. 150. Andr. 345. Vin. Settlem, 

D. 12. Burrow's Settl. Caf. 125. | 
And, T.13G. 2. St Mott's and St Cleere. Nicholas 


Penquite the pauper was born at St Cleere; afterwards he 
gained a ſettlement at St Moit's; and from thence re- 


turned to St Cleere, and lived there with his mother, on a 
tenement, in part of which he had an eſtate of freehold 


and inheritance, and of which he was ſeiſed in common 


together with his mother and fiſters. He worked there 
as a day labourer, and lodged ſometimes on his own eſ- 
tate and ſometimes in other places where he worked in 
the ſaid pariſh- of Sr Cleere, and at other times in other 
pariſhes adjoining; but did not live and reſide on his 
ſaid eſtate in St Cleere, or in the pariſh of Sz Cleere, 
by the ſpace of 40 days together at any one time, be- 


tween his leaving St Moit's and felling his eſtate in St 


Cleere (which was about 3 years after his returning to & 
Cleere). By the court: This depends on the ſtatute of 
the 13 C 14 C. 2. which directs the ſending a pauper to 
the place where he was laſt legally ſettled for the ſpace of 
40 days. But this man continued, off and on, for more 
than 40 days. And it is not neceſſary that he ſhould have 


reſided there 40 days together. He was irremovable from 


St Cleere's for above 40 days; and that is ſufficient, Bur- 
row's Settl. Caf. 132. | MI 
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AN D now upon the whole, having gone through this Concluſion, 


ſubject of ſettlements, and I hope with ſome perſpicuity 


and exactneſs; the firft reflection which will ariſe in the 
mind of every reader, I think, will be, to admire the 
ſubtilty of human wit. It was the obſervation of a wiſe 
king of J/rael long ago, that God made man upright, but 
they have ſought out many inventions. A ſtranger to 
our laws would not readily conjecture, how many doubts 
and knotty difficulties have been formed upon the con- 
ſtruction of one ſhort act of parliament, and one ſingle 


_ clauſe of that one ſhort act, and which upon the face, 


of it doth not appear to carry any conſiderable difficulty. 
| 1 The 


En 
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The next thing that occurs, is to reverence the wif. 


dom of the court of king's bench; in clearing up thoſe - 
_ difficulties, and eſtabliſhing the ſenſe of the law upon 


folid and firm grounds : Whoſe determinations, although 
they are law in themſelves, yet they are the belt 
and ſureſt Ex poſition of the law; being made by perſons 


of diſtinguiſhed abilities, educated and exerciſed in the 
profeſſion of the law, after argument by able counſel. 


Which advantages are not ordinarily to be expected at a 
quarter ſeſfſions. So that the law ſeems now to be well 
fettled as to theſe matters; and conſequently the diſputes 
about fettlements cannot ſo much ariſe from the uncer- 


tainty of the law, as from the uncertainty of the facts 


upon that law: and this, from the nature of the thing, 
muſt always be uncertain, as depending upon the teſti- 
mony of witneſſes, and thoſe alſo for the moſt part of the 
meaneſt of the people. | | 

There hath been alſo another cauſe of much altercation, 
upon appeals againſt orders of removal, which ariſes from 
ſome defect in thoſe orders themfelves; or from ſome 
error in the method of procceding in relation thereto :; 
which comes next to be conſidered. | 


III. Of removals. 


i, Order of removal in general, 
ii. Order of removal of a certificate perſon, 
iii. Appeal againſt the order of removal. 


i. Order of removal in general. 


The ſtatute of the 13 & 14 C. 2. c. 12, which hath 
been ſo often canvaſſed in treating concerning ſettlements, 
is not yet to be diſmiſſed by us, but will appear again 
under this head, in a new and quite different light; as 
being that upon which all the orders of removal are or 
ought to be eſtabliſhed. And in this view, there have 
been as many caſes adjudged upon it, as in the other, al- 
though not altogether in ſo great a variety. : f 

In treating of this ſubject, we will firſt ſet forth the 
ſtatutes: Then the eſtabliſned form of an order of re- 
moval thereupon: And then take the ſame in pieces or- 
derly and diſtinctly, thereby to diſcover the ſeveral ſhelves 

| . and 


— 
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All perſons who ſhall unlawfully return to ſuch parifh or place 
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and rocks upon which numberleſs orders have been ſhip= 


wrecked. | N 
It iy. true, the ſtatute of the 5 G. 2. whereby errors in 
10 of form may be amended at the ſeſſions, hath in 
ſome ſort remedied thefe defects; but that it may appear 
how ſuch errors are to be amended, and as it will be bet- 
ter if the order be ſuch as ſhall need no amendment, and 
as it till remains a doubt upon that ſtatute, what ſhall be 
deemed matter of form, and what ſhall be deemed of the 
ſubſtance of the order, this method is not the leſs to be 
purſued upon that account. n 

By the 13 & 14 C. 2. c. 12. it is enacted as follows: 
I hereas by reaſon of ſome defects in the law, poor people are 
not reſtrained from going from one pariſh to another, and there- 
fore endeavour to ſettle themſelves in thoſe pariſhes where there 
is the beſt flock, the largeſt commons or waſles to build cottages, 
and the maſt wood for them to burn or deſir;y, and when they 
have conſumed it, then to another pariſh, and at laſi become 
rogues and vagabonds, it is enacted, That it fhall be lawful, 
upon complaint made by the churchwardens or overſeers of the 
poor of any pariſh, to any juſlice of the peace, within 40 days 
after any ſuch perſon coming ſo to ſettle in any tenement under 
the yearly value'of 101, for any two juſtices of the peace (one 
wheresf is of the quorum) of the diviſion where any perſon 
that is likely to become chargeable to the pariſh ſhall come to 


inhabit, by their warrant to remove and convey ſuch perſon to 
ſuch pariſh where he was laſt legally ſettled, unleſs be give 
ſulficient ſecurity for the diſcharge of the ſaid pariſh, to be 


allowed by the ſaid juſtices. ſ. 1. 
And if ſuch perſon ſhall refuſe to go, or ſhall not remain in 


ſuch pariſh where he ought to be ſettled, but ſhall return of his 


own accord to the pariſh from whence he was removed, one 
juſtice may ſend him to the houſe of correction, there to be pu- 
niſhed as a vagahond. 1. 3. And by the 17 G. 2. c. 5. 
from whence they have been legally removed by order of tuo 
juſtices, without bringing a certificate from the pariſh or place 
whereunto they belong, ſhall be deemed idle and diſorderly per- 
ſons ; and any one juſtice may commit them (being thereof con- 
victed before him, by his own view, or by their own confeſſion, 
or by the oath of one credible witneſs) to the houſe of correction, 


there to be kept to hard labour for any time not exceeding one 


month. ſ. 1. 
And if the churchwardens and overſecers of the pariſh to 


| which he ſhall be removed, refuſe to receive ſuch perſon, and 


to provide work for him, as other inhabitants of the pariſh ; 
1 = 
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any juſtice of that diviſion ſhall bind any ſuch officer in whom 


there Hall be default to the aſſizes or ſeſſions, there to be in- 
dicted for his contempt in that behalf. 13 & 14 C. 2. c. 12. 


1. 3. 

And by the 3 V. c. 11. If any perſon be removed by vir- 
tue of this act, from one county, riding, city, town corporate, 
er liberty to another, by warrant of two juſtices; the church- 


wardens or overſeers of the poor of the pariſh or town to which 
the ſaid perſon ſhall be ſo removed, are required to receive the 


ſaid perſon : and if he or they ſhall refuſe jo to do, ſuch perſon 
ſo offending ſhall (on proof thereof by the oath of two witneſſes 
before one juſtice of the place to which the perſon ſhall be re- 
moved) forfeit for each offence 51, to the uſe of the poor of the 
pariſh or town from which ſuch perſon was removed, to be le- 
vied by diſtreſt, by warrant to the conſtable of the pariſh or 
town where ſuc) offender dwelis ; and for want of ſufficient 


diſiraſi, the ſaid juſtice ſpall commit the offender to the common 


gaol for 40 days. 1, 10. 


Upon complaint made by the churchwardens or overſeers o 


the poor of any pariſh to any juſtice of the peace] By theſe 
words one juſtice alone hath cognizance of the matter, 


ſo far as concerneth the complaint only: and by virtue 


thereof may iſſue his warrant to bring the party before 
him in order to his examination; or he may iſſue his 
warrant, to bring the party before himſelf and another juſ- 
tice, in order to hearing and determining the complaint; 
for he himſelf alone cannot hear and determine, but on] 

g heard and de- 


termined by two juſtices : and therefore it is moſt uſual 


for the two juſtices originally to iſſue their joint precept 


to bring the party before them for that purpoſe, Never- 
theleſs, if the party is willing, he may go voluntarily 
before the juſtices, at the requeſt of the overſeers, with- 
out any warrant at all. : | 

The form of which warrants or precepts aforeſaid, 
where they are requiſite, may be to this effect ; | 


Warrant 


V 
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ſaid A. P. before us, at the houſe of ——— m in 
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Warrant of one juſtice for a perſon to be examined 
concerning his ſettlement, 


Weſtmorland, f To the conſtable of 


ORAS MUCH as complaint hath been made before me 
one of his majeſiys juſtices of the peace in and 
for the ſaid county, by the churchwardens and overſeers of the 
poor of the pariſh of — in the county aforeſaid, that 
A. P. hath come to inhabit in the ſaid pariſh, not having gained 
any legal ſettlement therein, nor produced any certificate own- 
ing him to be ſettled elſewhere, and that the ſaid A. P. is likely 
10 become chargeable to the ſaid pariſh of Theſe are 
therefore to require you to bring the ſaid A. P. before me, 
to be examined concerning the place of his laſt legal ſettlement. 
Herein fail you not. Given under my hand and ſeal the 
- day of ———, | 7 


Warrant of two juſtices in order to the adjudication, 


Weſtmorland. ; To 


TORASMUCH as complaint hath been made before 

us — tw of his majeſty's juſtices of the peace in and 
for the ſaid county, and one of us of the quorum, by the church- 
wardens and overſeers of the poor of the pariſh of 
in the ſaid county, that A. P. hath come to inhabit in the ſaid 
pariſh, not having gained any legal ſettlement therein, nor pro- 
duced any certificate owning him to be ſettled elſewhere, and that 
he the ſaid A. P. is likely to become chargeable to the ſaid pariſh 
« Theſe are therefore to require you to bring the 


the 


day of 


the ſaid county, on 


at the hour of ——— in the afternoon of the ſame day, to 


be examined concerning the place of his laſl legal ſettlement, ana 
to be further dealt withat according to law. Given under our 
hands and ſeal; the day of — . | 


It may alſo not be unfitting, eſpecially in caſes of doubt 
or difficulty, to give notice (it it may be) to the overſcers 
of the pariſh or place where the ſettlement is ſuppoſed to 
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be, that they may attend, if they think proper, when 
the adjudication is made; which probably might prevent 


appeals oftentimes from ſuch adjudications and orders: 
Which notice may be to the effect following: 


Summons to ſhew cauſe againſt an order for removal. 


Weſtmorland. T O the churchwardens and overſeers o 
the poor of the pariſh of —— in the 


county of , and to every of them. 

This is to ſummon you, or ſome of you, to appear (if you 
ſhall ſo think proper) before „ and ſuch other his 
majefty's juftices of the peace for the ſaid county of W. as ſhall 
be at the houſe of in in the ſaid county of W. 
0n —— the day of — at the hour of in 


the afternoon of the ſame day, to ſhew cauſe why A. P. ſhould 


not be removed from the puriſh of in the ſaid county 


of W. to your ſaid pariſh of » Given under ——— 
and - and ſeal this day of in the year 
of our Lord 5 155 | 


And then the general form of an order of removal, as 
grounded upon the ſtatute of the 13 & 14 C. 2. above re- 
cited, may be thus: | 


The form of a general order of removal. 


Weſtmorland. F O the churchwardens and over ſeers of 
| the poor of the pariſh of Orton in the 


| ſaid county of Weſtmorland, and to the churchwardens and 


overſeers of the poor of the pariſh of Penrith in the county of 
Cumberland, and to each and every of them, 
D pon the complaint of the churchwardens and overſeers of the 


poor of the pariſh of Orton aforeſaid in the ſaid county of 


Weſtmorland, unto us whoſe names are hereunto ſet and ſeals 
affixed, being two of his majeſty's juſtices of the peace in and 
for the ſaid county of Weſtmorland, and one of us of the 
quorum, that John Thompſon, Mary his wife, Thomas 
their ſon aged eight years, and Agnes their daughter aged four 
years, have come to inhabit in the ſaid pariſh of Orton, net 
having gained a legal ſettlement there, nor produced any certifi- 
cate owning them or any of them to be ſettled elſewhere, and 


| that the ſaid John Thompſon, Mary his wife, and Thomas 


end Agnes their children, are likely to be chargeable to the ſaid 
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port of Ort + 135 hi ſaid juſtices, upon due proof made 


thereof, as well upon the examination of the ſaid John Thom- 
ſon upon oath, as otherwiſe, and likewiſe upon due conſidera- 


tien had of the premiſes, ds adjudge the ſame to be true; and 


toe di likewiſe adjuage, that the latoful ſettlement of them the 
ſaid John Thomſon, Mary his wife, and Thomas and 
Agnes their children, is in the ſaid pariſh of Penrith in the 
ſaid courty of Cumberland: W. do therefore require you the 
ſaid churchwardens and over ſcers of the poor of the ſaid parifh 
of Orton, or ſome or one of you, to convey the ſaid John 
Thomſon, Mary his wife, and Thomas and Agnes their 
children, from and out of the ſaid pariſh of Orton, to the ſaid 
pariſh of Penrith, and them to deliver to the churchwardens and 
overſeers of the poor there, or ta ſome or one of them, together 
with this cur order, or a true copy thereof, at the ſame time 
ſhewing to them the ariginel ; And we do alſo hereby require 
you the ſaid churchwardens and overſeers of the poor of the ſaid 
pariſh of Penrith, to receive and provide for them as inha- 
bitants of your pariſh, Given under our bands and ſeals the 
day of — in the year of the reign of his ſaid 


Weſtmorland] T. 2 G. 2. K. and the pariſh of St. Ste- 
phenſon. There was an order of removal by the juſtices 
of the town of Bedford, from the pariſh of St. Peter's in 
Bedford, to the pariſh of St. Stephenſon in the county of 


Bedford. And it was only ſaid in the margin the Town of 
Bedford, without mentioning in what county. It was 


moved to quaſh this order; and inſiſted, that it was ne- 
ceſſary to mention what county this Bedford lay in, be- 
cauſe the appeal muſt be to the juſtices of that county 
Where it lies. And of this opinion was the court; but 
did not quaſh the order, by reaſon of a flaw in the cer- 


tiorari by which it was removed. 1 Barnardift. 177, 
196. | 


To the churchwardens and overſeers of the poor of the pariſh 


„/ Orton] If a place is extraparochial, and hath no over- 


ſeers, the juſtices cannot remove from thence, becauſe 
there are none neither to complain nor to convey ; but the 
juſtices ought firſt to appoint overſeers, and then to re- 


move. 2 Salk. 487. Foley 97, 98. 
Of the pariſh of Orton in the ſaid county of Weſtmorland] 


he county in the margin is not ſufficient, but it muſt 
appear in the body of the order that the place is in ſuch 
county, eitner expreſsly, or by ſome words of reference, 


1 ; as 
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as in the ſaid county, or in the county aforeſaid. Caſ. of 8. 
161. Sell. C. V. 2. 181. 

In the caſe of Holbeck ahd Gilderſon, M. 16 G. 2. The 
Borough of Leeds was in the margin, and the direction was, 
To the churchwardens and overſeers of the poor of the 
townſhip of Holbeck in the ſaid borough, And by the 
court, That is well enough. And the diſtinction is, be- 
twixt orders and indictments. In orders, the margin is 
to be conſidered as part of the order, and a clear plain 
reference to the county in the margin is ſufficient : But 
in indictments, the county muſt be expreſſed in the bo- 
dy, and a reference to the county in the margin is not 


ſufficient. Burrow's Settl. Caf. 198. 
And to the churchwardens and overſeers of the poor of t * 


pariſh of Penrith in the county of Cumberland] As the juſ- 
tices cannot ſend from an extraparochial place, unleſs 
they have overſeers; fo neither can they ſend to an ex- 
traparochial place, which hath no overſeers, becauſe there 
are none to receive them. 2 Salk. 487. Foley. 97, 98. 

E. 1 An. St. George's and St. Olave's. The order was to 
convey one Thomas Gill to the pariſh” of St. Olave, and it 
was directed, To the churchwardens and overſeers of the 
poor of the pariſh of St. Olave. Quaſhed : for they ought 
and can only order the pariſh officers where the intruſion 
is made, to make the removal. 2 Salk, 493. 


Of the pariſh of Penrith] E. 11 fn. Spittlefields and 


| Bromley. A perſon was ſent to the pariſh of Stepney, 


who did not appeal. On removal of the order into the 
court of king's bench, exception was taken, that the re- 
moval ought to have been to the townſhip of Spittlefields ; 


for Stepney is divided into four townſhips, and the poor 


have been removed from one townſhip to another in the 
ſame pariſh, and the ſtatute takes notice of townſhips as 


well as pariſhes, and Spittlefields is a hamlet of Stepney. 
By the court : If a perſon is removed to a wrong place, 


that place ought to appeal, and ſo Stepney ought to have 
done if it were a wrong place, or elſe the order will be 


concluſive upon them; but this is a matter here out of 


the record, Juſtices of the peace are not obliged to take 
notice of the diviſion of pariſhes into townſhips and vil- 
lages, which maintain their own poor ſeverally and diſ- 
tinctly; and Stepney here upon an appeal might have ſhewn 
that the perſon did belong to the townſhip of Spittlefields, 
which might have been a reaſonable cauſe to diſcharge the 


order. 
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order. Two townſhips within a- pariſh are the ſame as 


two pariſhes; yet churchwardens are overſeers of the 


poor of the whole pariſh (though ſo divided) and have a 


ſuperintendency over the whole villages and townſhips, 


18 Viner. 468. 


Upon the complaint] H. 12 G. 2. K. and Hareby. It 
was moved to, quath an order of removal, becauſe it did 
not ſet forth any complaint made: And by the court, the 
objection is fatal, for the complaint is the foundation of 
the juſtices juriſdiction. . Andr. 361. * | 


Upon the complaint of the churchwardens and ——— of the 
poor] E. 1 An. Weſton Rivers and St. Peter's. Exception 
to an order of removal, in that it was ſaid to be upon 


complaint only, and not of the churchwardens or over- 


ſeers. By the court, This exception is fatal; for no 
one can diſturb a man coming into a pariſh, but they that 
have authority to do it: A complaint from one not con- 
cerned is nothing; it may be the pariſh is willing to keep 
him. 2 Salk. 492. 3 | 


Upon the complaint of the churchwardens and overſeers of 
the poor of the pariſh of Orton aforeſaid] M. ꝙ An. Spalding 
and St. John Baptiſt, The order was, to the church- 
wardens and overſeers of the poor of the pariſh of Spald- 
ing, and to the churchwardens and overſeers of the poor 
of the pariſh of St. John Baptiſt : Whereas complaint 
hath been made by you .It was moved to quaſh the 
ſame for the uncertainty, becauſe it did not ſay, by 
which: but by Parker Ch. J. Sure that is well enough, 
for it is upon complaint of the right, if both complain. 
Foley. a,, | 1 


Unto us whoſe names are hereunto ſet and ſeals affixed, being 
two of his majeſty's juſtices of the peace] An order was quaſh- 
ed, becauſe it did not appear that it was made by two 
Juſtices: It was only, Whereas complaint hath been 
made unto us; without reciting their authority as juſti- 


ces. 5 Mod. 322. 


Two of his majeſly's juſtices of the peace] M.4G. K. and 
IW:flwoodbay. On complaint to one juſtice, two juſtices 
adjudge and remove; and it was held to be well : Other- 
wiſe, where one juſtice ſets his hand to the order in the 
abſence of the other. Caſes of S. 107. Str. 73. 

T. 11 G. 2. X. and Mytes. It was held, that though 
the complaint may be to one juſtice, yet the examination 

Vor. III. 8 ought 
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ought to be by two, and thoſe the ſame who ſign the 
order of removal, Str. 1092. | i 

And, moſt undoubtedly, the juſtices ought to be both 
together at the hearing and determining; tho' the prac- 
tice in many places is otherwiſe. 


Juſtices of the peace in and for the ſaid county] M. 12 An. 
O. and Uplin, The order was quaſhed, becauſe it did 
not ſay that they were juſtices of the peace, but only juſ- 


| tices of the county. Caſes of S. 27. | 
In and for the ſaid county] M. 13 G. X. and Owlton, 


Exception was taken to an order for ſaying unto us 
two of his majeſty's juſtices of the peace in the county 
aforeſaid; for that by this it appears only that they lived 
in the county, and not that they were juſtices for that 


county: And the court held this to be a fatal exception, 


and quaſhed the order for that cauſe. S/. C. V. 2. 76. 
2 Salk. 474. | 


The ſaid county] M. 8 V. It was objected to an order, 
that it did not appear thereby that the juſtices were of the 
diviſion, which is required by the ſtatute : But this objec- 
tion was over-ruled, for that the ſtatute therein is only 
directory. 2 Salk. 473. 


The ſaid county of Weſtmorland] Where two counties 
are mentioned before, the county aforeſaid is bad for the 
uncertainty. As in the caſe of Stepney and Cheſham, E. 
8 G. 2. The order was directed to the churchwardens 
and overſeers of the poor of two pariſhes in two differ- 
ent counties, and the juſtices call themſelves juſtices of 


the peace for the county aforeſaid, And the order was 


quaſhed ; becauſe it did not appear for which county 
they were juſtices. And the court can intend nothing. 
For thoſe who act under a juriſdiction given by act of 


parliament, muſt ſhew their juriſdiction, Burrow's Settl, 


Caſe 23. | | 
And one of us of th: quorum] Abundance of orders for- 
merly have eee for not ſetting forth, that one 
of the juſtices Was of the guorum; but now by the 
26 G. 2. c. 27. no order ſhall be ſet afide for that defect 
only. | | 
But if in fact neither of the juſtices ſhall be of the gus- 
rum, it ſeemeth nevertheleſs (except in the caſe hercat- 
ter mentioned, 7 G. 3. c. 21.) that ſuch order ſhall not be 


good; for although the ſtatute doth not require that the 


order 
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order ſhall ſet forth one of the juſtices to be of the gus- 
rum, yet it doth require that one of them ſhall actually 
be ſo. And there are many towns corporate whoſe char- 
ters have no quorum, but only conſtitute certain of the 
chief officers juſtices to keep the peace, without giving 
them power to hear and determine felonies, treſpaſſes, and 
other miſdemeanors. That is to ſay, they have the pow- 
er which the juſtices of the county at large have by the 
firſt aſſignment in the commiſſion of the peace, which is 
the ſame that the conſervators of the peace had by the 
common law, and is all that the juſtices of the peace had 
at firſt by their commiſſion. The power of hearing and 
determining, which they have now by the ſecond aſſign- 
ment in the commiſſion, and which only implies a gus- 
rum, is a ſeparate and diſtinct authority, and was ſuper- 
added to the former ſome years after the inſtitution of 
the office of juſtices of the peace; and this power the juſ- 


. tices in divers towns corporate have not, and conſequently 


can have no quorum, 


E. 6 G. Albright and Skipton, Upon an appeal from 


an order of removal made by two juſtices (one of the 
quorum) ; the ſeſſions, reciting that they had peruſed the 
charter of Albright, and it not appearing thereby that the 
two juſtices were either of them of the guorum, therefore 
they quaſhed the order of removal. But by the court, 
The order of ſeſſions mult be quaſhed ; not for want of 
any power in the ſeflions to look into the juriſdiction of 


the two juſtices, for that they certainly have; but be- 


cauſe that want of juriſdiction is not ſufficiently alledged; 
ſince they might have a juriſdiction though it need not ap- 
pear upon the charter of Albrigbt. The ſeffions ſhould 
have ſaid in general, that it appeared to them, that the 
two juſtices were neither of them of the quarum, and that 


would have been good cauſe to quaſh the order of the two 


juſtices. Str. 300. 

But now by the 7 G. 3. c. 21. This is in part remedied : 
For if in any city, borough, town corporate, franchiſe, 
or liberty, they have one (and no more than one) juſtice 
actually of the guorum; all acts, orders, adjudications, 
warrants, indentures of apprenticeſhip, or other inftru- 
ments, done or executed by two or more juſtices quali- 
ned to act within ſuch city or other place, fhall be valid, 


although neither of the ſaid juſtices ſhall be of the gus- 


rum, 
That John Thompſon] M. 11 An. Southwell and Noed- 
we'll, Whereas a certain woman hath intruded, 1 hete 
| e | are 
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are therefore to require you to convey: ObjeRion, It is 


not ſaid Who this woman was. And by Parker Ch, ]. 


You muſt either name 8 8 or ſay a certain woman un- 


known. Caf. of S. 5 
T. 10 An. Caſe 5 8 _— 1 a per- 
ſon hath intruded into the pariſh, and is likely to become 


cChargeable; Theſe are therefore to require you to remove 


him with three children. Quaſhed as to the children, for 


they have removed more than is complained of. Caſ. of 
S. 45. 


Mary his wife, Thomas their fon] H. 10 W. Jeobnſon's 
caſe. Order to remove a man and his family, not good; 
becauſe too general ; for ſome of the ney gn not be 
removable. 2 Salk, 485. f 

M. 5 G. Beaton and Sion. Order for removal of 
Thomas Block and his family: Upon the firſt reading 
quaſhed as to the family, becauſe too general. Str. 114. 

T. 9 V. Flixton and Roy/lon. Order to remove Jane 
Smith and her five children; Quaſhed as to the children, 
for the uncertainty; becauſe it neither tells the names 
nor ages of the children : for ſhe might have more child- 
ren than five, and ſome of thoſe five might have gained 
ſettlements. Se: C. J. 1. 11. Foley. 278. 

T. 8. G. Hobey and Kingſbury Two juſtices adjudging 
the ſettlement of the huſband to be at Kingſbury, and that 
he is likely to become chargeable to Hobey, fend him, his 
wife, and ſon of one year old to Kingſbury; And whe- 
ther this was good as to the wife and child, was the queſ- 
tion : And it was held to be well enough ; and the order 
was confirmed. Str. 527. 


Thomas their gr aged 8 years, and Agnes their daugh- 
ter aged 4 years] M. 9 An. Q. and Middlebam. Order 
to remove a child, of the age of ten years, to Middlebam, 
becauſe Middleham was the place where his father was laſt 
legally ſettled. Quathed by the court: for that there 
was no adjudication that Middlebam was the place of the 
child's laſt legal ſettlement, and at that age it might 
haye gained a ſettlement. Foley. 271. 

T. 10 An. Ringmore and Petworth. The order was, 


Whereas ſuch a perſon and his 3 children are likely to be- 


come chargeable, and their laſt legal ſettlement, was at 
Ringmore, It was moved to quaſh the ſame, becauſe the 
childrens ages were not ſet forth. But by the court, It 


1s not neceſſary in this caſe; for the order ſays, they were 
laſt 


313992. : (Removal.) 5 


Jaſt legally ſettled in Ringmore, and then no matter what 


their ages are. Caſ. of S. 41. 

H. 11 G. K. and Trinity, This rule was laid down; 
Every order that concerns the removal of a father and his 
children, ought to ſhew the ages of the children, for they 
may have gained a ſettlement in ſome other right, as by 
being apprentices or ſervants; therefore their age ought 
to be ſet forth, that it may appear to the court, that by 
reaſon of their infancy they have not gained any ſettle- 
ment in their own right, but have only a relative ſettle- 
ment flom their father. Seven years is an age that the 
court will preſume a child could gain a ſettlement at, in 


bis own right; but if it appears upon the order that the 


child was above 7 years old, the order muſt ſet forth, 
that ſuch child hath not gained a ſettlement in his own 
tight. S. .. . 

So in the caſe of Bowling and Bradford, H. 15 G. 2. 
The order removed the father and children (without ſet- 
ting forth their ages) from Bradford to Bowling, and ad- 


judged Bowling to be the place of the father's laſt legal 
Hettlement. By the court: The eſtabliſhed rule is, that 


where the children are ſent in canſequence of their fa- 
ther's ſettlement, either the ages of the children. muſt be 
ſet out (to ſhew that they are of ſuch tender years as not 
to have gained a ſettlement for themſelves); or there 


muſt be an expreſs adjudication of their having gained 
no other ſettlement, Burrow's Setil. Caſ. 177. 


Have come to inhabit] E. 12 An. Q. and Graffham* 
The order ſets forth, that Henry Tate and his wife do en— 
deavour to intrude into the pariſh. And quaſhed by the 
coutt; for that he cannot be removed out of the pariſh, 
unleſs he hath come into it. Cef. of S. 16. 


Not having gained a legal ſettlement there] E. 1 An. W:t- 
ton Rivers and St. Peter's. Exception to an order. of te- 
moval, that it was not ſaid, that the pauper did not rent 
a tenement of 101 a year, according to the words of the 
act, But as to this the order was held good. 2 Salk, 


493. 3 Salk. 254. 


Nor produced any certificate owning them or any of them to 
be ſettled elſewhere] For by the 8 & 9 W. c. 30. If they 
have a certificate, they cannot be removed for being like- 
ly to be chargeable, nor until they do actually become 
chargeable. But if the order ſet forth that they are ac- 
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tually become chargeable, then this clauſe therein, con- 
cerning the certificate, is ſuperfluous, 


Likely to become chargeable] Scrivenham and St. Nicholas. 
Order, not ſaying that the party was likely to become 
chargeable : Quaſhed. 3 Salk. 255. | 

H. 4. G Teelby and Willerton. Order, Whereas com- 


| plaint hath been made, that Anne Stamp may become 


chargeable, —We adjudge the ſame to be true. Quaſhed ; 
for that the act enables the juſtices only to remove per- 
ſons likely to become chargeable, and not perſons that 
poſſibly may be chargeable, for no one can ſay who may 
not be chargeable ; and there is as much difference in this 
caſe between may and liteh, as between a poſſibility and a 
probability. S/. C. V. 1. 117. Str. 77. | 
T. 10 An. Order, Whereas ſuch a perſon will become 
chargeable, if permitted to abide, Objected, that is un- 
certain; it may be ten years hence; Quaſhed, Caſes y 
8. 39. 

. It doth not appear from any adjudged caſe, 
that upon appeal it was ever controverted, whether the 
perſon was or was not likely to become chargeable. And 
in the caſe of South Sydenham and Lamerton, T. 3 G. Mr 
J. Eyre ſaid, that by the words of the act, living on a te- 
nement under 101 a year, and likely to become charge- 
able, are convertible terms. S/. C. F. 1. 115. 

Nevertheleſs, complaint muſt firſt be made, that the 
party is likely to become chargeable, before the juſtices 
can remove. And, in the caſe of K. and I//hes, T. 11 G. 

2. an information was granted againſt a juſtice, for taking 
the examination of a perſon in order for his removal, upon 
the officers complaining, that he endeavoured to gain a 
ſettlement in the pariſh contrary to law; without com- 
plaining at the ſame time, that he was likely to become 


chargeable. Andr. 238. | 


It may be proper to take natice in this place, of the a& 
of the 3G. 3. c. 8. concerning officers, ſoldiers, and 
ſailors, who ſerved in the late wars ; which makes a pro- 
viſion, with reſpect to ſuch perſons, that had not been 
made by any former act. Before this act, they might 
have ſet up trades in any city, town corporate, or other 
place, without being moleſted by reaſon of their exer- 
ciſing ſuch trade; but for other reaſons they might have 
þeen removed; as if they did not bring a certificate, and 
were likely to become chargeable. But now by this act, 
ſuch officers, mariners, ſoldiers, and marines, who have 


ſeryed 
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n- ſerved ſince Nov. 22, 1748, and not deſerted, and alſo 
. their wives and children, may ſet up ſuch trades as afore- 
h ſaid, without any moleſtation by reaſon of the uſing of 


875 ſuch trade; nor ſhall they, or their wives, or children, 
15 during the time they ſhall exerciſe ſuch trades, be remove- 

able to their place of ſettlement, until they ſhall become 
mY actually chargeable. Two juſtices, in the mean time, 
10 may ſummon and examine them, concerning their place 
ot, of ſettlement ; and ſhall give them an atteſted copy of 
= their affidavit, which ſhall be admitted as evidence in any 


general or quarter ſeſſions.—So that ſuch perſons now, in 
1 like manner as certificate perſons, ſhall not be removed 
until they ſhall actually become chargeable. So that their 


4a having ſerved has the effect, in that reſpect, of a certifi- 
cate; and in many caſes is preferable to a certificate, 

os fince thereby they are in a better capacity of obtaining 

in- ̃ | 


ſettlements for themſelves, their children, ſervants, and 
2-5 apptentices. And therefore the adjudicatian, as to ſuch 
perſons, muſt be that they are chargeable, and not that 


ſe, they are likely to become chargeable ; for until they are 
te chargeable, they cannot be removed. | 
oy So alſo, by the 7G. 3. c. 40. the gate-keeper at any 
Mr turnpike gate {hall not be removeable from the toll houſe, 
wk until he ſhall be actually chargeable. /. 46. d 
To the ſaid pariſh of Orton] T. 10 An. Q; and Brad- 
the ford. Likely to become chargeable, but not ſaid to what 
ces pariſh ; Quaſhed. Caſes of S. 40% | | 
E. But in the caſe of Barholm and J/itham ſuper montem; 
ing H. 5 G. By the court: It appearing to us that he is 
pon likely to become chargeable, is ſufficient, without ſaying to 
na the pariſh from whence removed ; for it 1s not to give a 
m- juriſdiction, but only the reaſon of the judgment. Str. 
"me — T4 | FR 

And, M. 7 G. Maidſtone and Dething. It was held well 
act enough in an order of removal, to ſhew a complaint that 
and the party is come into the pariſh of Dething, and 1s likely 
ro- to become chargeable, without ſaying farther, to the ſaid 
een pariſh of Dething. Str. 393. 
ght And, E. 12 G. K. and Leofield. An order of removal, 
ther whereby a perſon was adjudged likely to become charge- 
der- able, without ſaying, to the pariſh from whence removed, 
Lave was confirmed. Str. 698. | | 
and Theſe indeed are but ſcraps of caſes, minuted down by 
act, | gentlemen for their own private uſe, and therefore per- 
ave haps not certainly to be relied on. And in the cale of 
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St. Nicholas Gleuceſter and St. Peter's Bristol, H T1 G. 


Upon an order of removal of Mary White, the reciting 
part of it was, Whereas the pauper was likely to become 
chargeable to the pariſh of Sz. Nich:las; but in the adju- 
dicating part it was only ſaid, that ſhe was likely to be- 


come chargeable, without faying to the pariſh of Sr. Ni- 


cholas. The court allowed this to be a good exception, 
and ſaid they would not take theſe orders to be good by 
intendment; for the court will not intend a juriſdiction 
in the juſtices, where they do not intitle themſelves to 
it upon the face of the order. S/. C. V. 2. 73. 

And in the caſe of Bourne and Spalding, Z. 8 C. 2. 
The complaint was, that the pauper was likely to be- 
come chargeable to the pariſh of Spelding ; and the ad- 
judication was, that the pauper was likely to become 
chargeable, generally, without ſaying ta the ſaid pariſh if 
Spalding. And by lord Herdwicke Ch. J. There muſt be 
cither an expreſs adjudication, or a plain reference to the 
complaint; becauſe it 1s the very point upon which the 
Juriſdiction of the two juſtices is founded. Here the 
complaint is right; but the adjudication is at large, 
there being no words of reference. It is only that che 
pauper is likely to become chargeable. Now this may be 
to his relations or parents, as well as to the pariſh. And 
he cited the caſe of St. Nicholas's and St. Peter's as ſimilar 
to the preſent : And ſaid, that the caſe of Barbolm and 


itbam was not finally determined by the court, but was 
referred to the judge of afſize. And he added, that there 


was no Cale that he could meet with, upon the firicteſt 
enquiry, where an adjudication at large, without ſome 
words of reference to the complaint, was holden to be 
good. Burrow's Settl. Caf. 


9. 
So in the caſe of Ufculm and Ch/thydon, M. 13 G. 2. 


It was objected, that the paupers were ſaid to be likely 


to become chargeable, but did not ſay to what pariſh. 
The words were, © And whereas upon due examina- 
tion and enquiry -it appears to us, and we do accord- 
« ingly adjudge that they are likely to become charge- 
© able.” By Lee Ch. J. and the court: The objec- 
tion is fatal. A complaint muſt appear of the paupers 
being likely to become chargeable to the pariſh from 
whence removed; and there muſt be an adjudication of 
the truth of it. For the juſtices have no authority with- 
out ſuch complaint and adjudication, We cannot ſupport 
an order by unplication, There is no neceſſity indeed 

for 
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ſor any particular form of words. But there muſt be an 5 


adjudication of it in ſome words or other. Burrow's Settl. 
Caſ. 138. ; = | 

And in the ſame term, between the inhabitants of Ne- 
therton and Hoblench, an order was given up as indefenſi- 
ble, on the like objection. Burrow's Settl. Caſ. 139. 


Upon due proof made thereof, as well upon the examination, 
&c.] H. 13 G. 2. K. and Fiſberton Dallemer, Upon 
due conſideration was held to be ſufficient ; for that due 
conſideration implies a due examination. S/. C. V. 2. 
45. 8 | 

Examination] T. 12 V. Ware and Stanjlead Mount 
Fitchet. Exception to an order, for that it was ſaid, it 
appears upon examination before us or one of us. By, the 
court; The examination ought to be before both, becauſe 
both are to make the judgment of removal. And Gould 
J. ſaid, the ſtatute directed, and the practice was, to make 
complaint to one juſtice, and he grants his warrant to bring 
the pauper before two juſtices, and then they two examine 
and remove. 2 Salk, 488. | | 


Examination of the ſaid John Thompſon] T. 11& 17G. 
2. X. and J/ykes, A perſon ought to have notice, and 
be heard before he be removed: for* he may produce a 
certificate, or give other ſufficient ſecurity, or ſnew cauſe 
otherwiſe why he ought not to be removed ; eſpecially as 
he himſelf perhaps, by the removal, is likely to be the 
greateſt ſufferer: and therefore natural juſtice requires that 
he be not condemned unheard. Andr. 238. 


Of the ſaid John Thompſon upon oath] H. 10 G. Mun- 
ger-hunger and Warden. Exception was taken to an or- 
der, for that it was ſaid to be made upon due examination, 
without ſaying pon cath : But by the court, This is 
ſufficient; for where it is ſaid to be made upon. due ex- 
amination, it ſhall be underſtood to be upon oath. Sz. 
C Ft | AE YI 

In the aforeſaid caſe of K. and J/ykes, one juſtice took 
the examination, and ether two juſtices removed: upon. 
that ſole examination, and in the order did ſet forth that 
the party was examined before themſelves ; for which, 
and for not ſummoning the party before them, an in- 
formation was granted againſt the two juſtices. Andr. 
238. ” | | 

7 13 C. 2. Coln St Aldwin's and Highworth. The 
order of removal appeared to be wholly grounded upon 

| 1 | | an 
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an examination taken by two juſtices of another county; 
and was therefore quaſhed. They ought to have exa- 
mined into the matter themſelves ;- and in the preſence 
of both together, and not feparately. And tho' they 
were not bound to ſet forth the grounds of their adjudi— 
cation; yet when they do ſet them forth, the court are to 
judge of them. And in this caſe, the ee which 
was relied upon being taken by two juſtices of another 
county, and the perſon examined by thoſe juſtices re- 
mained ſtill alive, for ought that appears to the con- 
trary ; it is plain, this depoſition ought not to have been 
received as evidence to ground their adjudication upon; 
tho' it might perhaps have been uſed as concurring evi- 
dence. And lord chief juſtice Lee ſaid, he had often 


heard it declared, that both juſtices ought to be preſent 


at the viva voce examination of the witneſſes. And 
Mr. juſtice Page ſaid, he remembred a caſe, wherein it 
was determined that both juſtices muſt be preſent; and 
that it is not ſufficient for one juſtice to examine the 
matter and tranſmit it to the other; and that other to ſign 
the order without examining into the matter himſelf, 


Burrew's Settl. Caf. 1 36. 


Do adjudge the ſame to be true] T. 13 . Suddeſermb and 
Burwaſh. Order quaſhed, becauſe it was only ſaid to 
be complained by the officers, that the perſon removed 
was likely to become chargeable, but not adjudged ſo by 
the juſtices. 2 Salk. 491. 


H. 4G. K. and Meſtpeod. Order quaſhed, becauſe 


the juſtices only ſay, We order him to be ramoved to ſuch a 
Place, as the place of his laſt legal ſettlement, without adjudg- 
ing that to be the place. Str. 73. 

T. 3 C4 C. 2. K. and Mi nchin-hampton. Order, 
Whereas aint is made to us, that ſuch a perſon is 
now become chargeable, we do adjudge that the ſaſt place 
of his lawful ſettlement is in the pariſh of Minchin- hamp- 


ton. Objected, that here is no adjudication that he is 
| likely to become chargeable; and quaſhed for this reaſon. 


of. C. V. 2. 975 

T. 4 G. Stallinburgh and Haxhay, On examination 
we dh believe the ſame to be true. Quaſhed; for a man 
may believe a thing on uncertain evidence. S. C. V. I. 
131. 

2 10 An. IWaltham Magna and 8 Whereas ſuch 
a perſon is likely to become chargeable, as we are credibly 
informed, theſe are therefore to require you ts remove: 
Quaſhed, for that here is no adj udication that he is likely 

to 
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to become chargeable, and this is only the belief of ano- 
ther. Caſ. of S. 38. a | 


And we do likewiſe adjudge that the lawful ſettlement] E. 
9. Bury and Arundel. Whereas complaint hath been 


made unto us, that Jacob Duckin, with his wife and chil- 
dren, came from his place of abode and laſt legal ſettle- 


ment in Bury to Arundel, We therefore require you to re- 
move: Naught; for there is no adjudication of the juſti- 
ces which was his laſt legal ſettlement, but only a com- 
plaint that Bury was, which doth not appear whether true 
or falſe. 2 Salk. 479. 

T. 12 An. Eglium and Hartley-wintly. An order ad- 
judges that a man was ſettled at ſuch a place; and there- 
fore they remove his widow thither : Quaſhed ; for that 
here was no adjudication of the widow's ſettlement, and 
ſhe might have gained a ſettlement after the death of her 
huſband. Sz. C. V. 1. 45. 

T.2& 4 C. 2. K. and Warnbill. Adjudication that 
the laſt legal place of the pauper is at Warnbill in the county 
of Berks. Quaſhed; for that is no adjudication of the 
ſettlement. Seſſ. C. V. 2. 92. | 

M. 3 An. It was held, that lzgal ſettlement and Iaft legal 
ſettlement are the ſame thing; becauſe by every new ſet- 
tlement the precedent is dilcharged. 2 Salk. 473. 

M. 12 An. St. Mary Ottery and St. Mary's. The juſti- 
ces in their order ſay, that the poor perſon was laſt ſettled 
there according to their knowledge : By the court ; they 
ſhould have ſaid, he was laſt ſettled there; an order is 4 
judgment, and muſt be certain and politive : he might have 
been ſettled elſewhere, and they not know it. Quaſhed. 


Caſes of S. 32. 


And provide for them] The ſtatute directs, that the place 
whither they are ſent ſhall receive and provide for them; 


o 


for which reaſon the ſame is inſerted here in the order: but 


it feemeth that when the removal is into another county, 
thoſe Words ate unneceſſary, becauſe ineffectual; for that 
the juſtices in one county cannot take order for the relief 
of poor perſons in another county, 


[Beſides this general form of removal to the place 
of ſettlement, there may be other removals, as of wives 
to their huſbands, children to their parents, apprentices 
or ſervants to their matters, or of perfons brought illegally 
from one pariſh to another. But this is not in purſuance 
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of the ſtatute of the 13 & 14 C. 2. but of the general 


power of the juſtices in regulating matters relating to 
poor perſons. Thus in the caſe of K, and Banbury, A 
conſtable without warrant brought a child from Broughton 
to Banbury. Two juſtices of Banbury made an order, 
reciting the fact, to return the child to Broughton, there 
to be provided for according to law. The court held 
the order good, for returning the child to the wrong 
doers ; ard therefore that part of the order was affirmed ; 
but it ought not to be ſaid, to be there provided 
for; but they are to be left to take their courſe accord- 
ing to law; therefore that part was quaſhed. Corb, 


72. | 1 
So in the caſe of K. and Graveſend, E. 13 E. Two 


| juſtices ſend Fane Goodbury from Graveſend to Lawton her 


maſter in Chadwell (with whom ſhe was hired as a ſervant 
for a year) until ſhe ſhould be diſcharged. Afterwards, 
on the 21ſt of November (the firſt order being made the 
6th of November by the juſtices of Graveſend) another or- 


der was made by two juſtices of the county of E/ex, to 


ſend the ſame perſon from the pariſh of Chadwell to the 
pariſh of Graveſend. It was inſiſted that the ſecond order 
was ill, being made before any appeal from the firſt or- 


der, or diſcharge from the ſervice. But not allowed by 


the court: For the firſt order was to ſend the perſon to 
her maſter, and not to fend her to the pariſh of Chadwell 
as the place of her ſettlement. Comyns. 97. For both 
the orders in this caſe might well ſtand together: and 
the queſtion upon the merits might be determined on 
appeal to the ſecond order. ] | 


SO much concerning the uſual form of an order of re- 
moval: And after ſuch order and adjudication is made, 
that the ſame may appear.upon record afterwards, in order 
to charge the pariſh, it was ſaid by Holt Ch. J. (1 Salt. 
406.) that the moſt regular way for the juſtices to pro- 
eced is to make a record ef the complaint and adjudica- 
fion, and upon that to make a warrant to the church- 
wardens and overſeers, to convey the perſons to the pariſh 
to which they ought to be ſent, and deliver in the record 
by their own hands into court the next ſeſſions, to be 
kept there amongſt the records, to charge the pariſh, 
But how ſuch record ſhall charge the 2 15 
haps very evident; unleſs it ſhall appear likewiſe, that a 
removal was made in purſuance of ſuch order : other- 
wiſe, how ſhall the pariſh be charged by an order which 

| | | poſſibly 


is not per- 


8 oath. — — — rad 
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poſibly they knew nothing of, and conſequently could 
have no opportunity to appeal againſt? It is uſual 
in ſome places, for the overſeers who made the removal, 
to bring the original order to the next ſeſſions, and 
there make oath, that they removed the party in pur- 
ſuance of ſuch order, and if then there appear to be 
no appeal againſt it, the order 1s confirmed by the 
court, and filed amongſt the records, And although 
ſuch confirmation is merely void, becauſe the ſeſſions 
have no juriſdiction therein, unleſs in the caſe of ap- 
peal, which here is not; yet ſuch confirmation is alſo 
ſuperfluous and needleſs, for the order not appealed 
againſt is final without more. And as ſuch order is a 
record of itſelf, and contains in it the adjudication of 
the juſtices, .it ſeemeth that the court may record there- 


upon likewiſe, that no appeal was made, for in that 


caſe they are the proper judges whether an appeal was 
made or not. But ſtill it ſeemeth, that unleſs it be upon 
appeal, they have no power to enquire concerning the 
removal, for that as to them is extrajudicial: But the 
juſtices, who made the order, have a right to ſee it ex- 
ecuted ; and therefore they may enquire upon oath, whe- 
ther the removal was duly made; and if it was, they 
may record the whole. Which record of the whole pro- 
ceedings, being delivered in at the next ſeſſions, and the 
court thereupon recording” likewiſe that no appeal was 
made, in ſuch caſe perhaps the pariſh may be concluded, 
And the form thereof may be thus : | 


Weſtmorland. EF it remembred, that on the nineteenth 
day of January, in the thirty-ſecend year 

of the reign of our lord George the ſecond of Great Britain, 
France, and Ireland, #img, defender of the faith, ,and ſo 
forth, at Middleton in the county aforeſaid, Roger Thirn- 
beck overſeer of the poor of the townſhip of Middleton afore- 
ſaid in the county aforeſaid, >. "ar before us, John Moore, 
efquire, and Richard Burn, , 12 of the juſtices of our 
ſaid lord the king, aſſigned ta keep the peace of our ſaid lord the 
king within the ſaid county, and alſo to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed, and of the quorum, And complaineth to us 
the ſaid juſtices, and giveth us*to underſtand and be informed, 
that Solomon Caradice, ſon of Alice Caradice, aged nine 
years, hath come to inhabit and doth inhabit in the ſaid townſhip 
of Middleton in the county afereſaid, and is likely to become 
I chargeable 
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chargeable to the ſaid townſhip, and that the ſaid Solomon 
Caradice hath not gained any legal ſettlement within the ſaid 
townſhip, nor hath produced any certificate owning him the ſaid 
Solomon Caradice to be ſettled elſewhere ; and thereupon he 
the ſaid Roger Thirnbeck prayeth our warrant to remove and 
convey the ſaid Solomon Caradice to the pariſh or place where 
he the ſaid Solomon Caradice was laſt legally ſettled. 

And on the ſaid nineteenth day of January in the year 
aforeſaid, at Middleton aforeſaid, in the county aforeſaid, 
Margaret Caradice, grandmother of the ſaid Solomon 
Caradice, cometh before us the juſtices aforeſaid, and upon 
her oath ou the holy goſpel to her then and there by us 
the juſtices aforeſaid adminiſired, depoſeth and fweareth, 
that ſbe the ſaid Margaret Caradice had a daughter ꝛbhoſe 
name was Alice Caradice, which Alice Caradice was never 


married, and is now dead, and that ſbe the ſaid Alice Cara- 


dice did bear the ſaid Solomon her ſon, at the pariſh of Bee- 
tham in the county aforeſaid, and that the ſaid Solomon hath 
been carried or gone about the country ever ſince in a ſtate of 
vagrancy, that is to ſay, wandring and begging, and doth now 
inbabit in the ſaid townſhip of Middleton with William 
Caradice grandfather of him the ſaid Solomon. 
 IWhereupon, and on due conſideration had of the premiſſes, 

we the juſtices aforeſaid, on the ſaid nineteenth day of January, 
in the year aforeſaid, at Middleton aforeſaid in the county 
aforeſaid, do make our warrant under our hands and ſeals in 
the form and words following ; that is to ſay, [Here ſet 
forth the warrant of removal, ] 


And aftcrwards, on the twenty-firſt day of January in the 
year afzreſaid, at Middleton afereſaid in the county aforeſaid, 
the ſaid Roger I hirnbeck, overſeer of the poor aforeſaid, 
cometh before us the juſtices aforeſaid, and upon his oath on the 
Holy goſpel to him by us the ſaid juſtites adminiſtred, depoſeth 
and fweareth, that on the twentieth day of January in the year 
aforeſaid, he the ſaid Roger T hirnbeck did remove and con- 


vey the ſaid Solomon Caradice from and out of the ſaid town-_ 
fhip of Middleton to the ſaid pariſh of Beetham, and bim 


the ſaid Solomon Caradice, together with a true copy of our 
warrant aforeſaid, did deliver to O. P. overſeer of the poor of 
the pariſh of Beetham aforeſaid, at the pariſh of Beetham 
aforeſaid in the county aforeſaid. In witneſs whereef, we the 
faid juſtices, at Middleton aforeſaid, in the county aforeſaid, 
the twenty- fir/? day of January in the year aforeſaid, to this 
preſent record do ſot our hands and ſeals, | | 


And 
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And to this may be annexcd the order of removal, con- 
firmed at the ſeſſions on appeal, or not appealed againſt, 
And it may be proper to have Tuplicates ; one filed at 


the ſeſſions, and the other kept by the townſhip. 


By the 3 W. c. 11. as | aforeſaid, there is a penalty of 


51 inflicted on the churchwardens or overſeers not re- 
ceiving a perſon ſent by warrant of removal. On which 
this cafe happened: M. 28 G. 2. K. and Davis, Indict- 


ment for refuſing to receive a pauper, ſent by order of 


1 to the liberty of the Tower. Plea, not guil- 


ty, Verdict againſt the defendant. It was moved in ar- 
reſt of judgment, that the 3 V. c. 11. having directed 
another method of puniſhment, to wit, a fine to be levied 
by warrant of diftreſs in a ſummary way, that ſhould be 
ſtrictly purſued. — Denniſon J. If a ſtatute create a new 
offence, and give a puniſhment, that rule muſt be follow- 
ed; but if the offence was before at common law, and a 
new puniſhment only given, it is indictable alſo. So if 
one ſtatute give one puniſhment, and another ſtatute give 


another puniſhment, the proſecutor has his election. 


This was an offence before the 3 VJ. Such a pariſh of- 
ficer might have been indicted on the 13& 14 C. 2. 
c. 12, or what would have become of a pauper in caſe of 
diſobedience between the paſling thoſe acts? But the 
3 U. c. 11. does not relate to removals from pariſh to 
pariſh, but from county to county; and therefore there 
is no remedy but by indictment. Fofler J. In all 
caſes where a juſtice has power given him to make an 
order, and direct it to an inferior miniſterial officer, and 
he diſobeys it, if there be no particular remedy preſcribed, 

it is indictable, And judgment was given againſt the de- 
tendant. [To which may be added, that the ſtatute of 
13& 14 C. 2. c. 12. requires in expreſs words, that ſuch 
officer refuſing ſhall be bound over to the aſſizes or ſeſſions 
there to be inditted. } 


If the perſon removed returns of his own accord, with- 
out a certificate; the aforeſaid act of the 13 & 14 C. 2. 
c. 12. and alſo the vagrant act of the 17 G. 2. c. 5. have 


directed that he ſhall ve ſent to the houſe of correction, 


according as is above expretied. In the caſe of K. and 
Angell, T. 8 G. 2. The juſtices of Beri/hire had a petty 
ſeſſions to ſearch after vagrants, and a poor man reliding 
in the pariſh of Bingfeld, being examined, confeſſed him- 
ſelf to be ſettled in the par iſn of Sunning ; whereupon the 
juſtices ordered him to be removed to Sunnmg. On his 

| returning 
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returning from Sunning without a certificate, the defendant, 
who was one of the juſtices that had been preſent at the 
ſaid petty ſeſſions, did, without any ſummons, or oath 
made of his return, commit the man to the houſe of cor- 
rection, where he was kept three days. Upon this, the 
court was moved to grant an information againſt the juſ- 
tice. The court allowed the tranſactions of the petty 
ſeſſions in this caſe to be irregular, becauſe there was no 
complaint made of his being chargeable or likely to be 
chargeable to the pariſh of Bingſield; but yet, as that was 
only a miſtake of judgment, the court would not have 
thought it worthy of puniſhment; but the ſending him 
to the houſe of correction, after having convicted him un- 
heard, being contrary to natural juſtice, they were inclin- 
able to grant an information, but as no malice appeared 
in the juſtice, the court allowed the proſecutor to accept 
of ſome propoſal made by the juſtice, to make him ſa- 
tisfaction. Cafes in the time of lord Hardwicke. 124. | 
In the caſe of Baldwin and his wife againit Blackmore, 
eſquire, E. 31 G. 2. Baldwin and his wife were removed 
by order of two juſtices from Maren to Banknewtom. 
Which order was not appealed againſt. Afterwards, they 
both of them returned to Marſden without bringing a cer- 
tificate. Of which, complaint being made in writing and 
upon oath to the defendant Mr Blactmore, who was a 
juſtice of the peace for the county of Lancaſter, he iſſued 
his warrant to bring them before him; who being accord. 
ingly brought, and the facts fully proved upon oath, he 
committed them to the houſe of correction, until the 


ſhould be diſcharged from thence by due courſe of law. 


Upon the trial of this caule, there was a verdict for the 
plaintiff, and Is damages, ſubject to the opinion of the 
court, on the two following queſtions: 1. Whether there 
ought not to have been a previous conviction of vagrancy. 
2. Whether the wite could be convicted of vagrancy, or 
be liable to be ſent to the houſe of correction for return- 
ing without a certificate, as ſhe only accompanied and re- 
ſided with her own huſband. On the argument of this 
_ cauſe, lord Mansfield intimated, that it would be a ver 
right thing to compromiſe this matter; and he deſired to 
be informed how the uſage had been, about ſending the 


wife to the houſe of correction with the huſband : (tho' it 


would not indeed, as he obſerved, alter the law.) After- 


wards this caſe being mentioned as ſtanding for the opi- 


nion of the court, Mr Norton (for the defendant) ſaid, 
he had ſeveral certificates of its being the practice, for 
| | Juſtices 
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juſtices to commit the wife, as well as the huſband, for 
returning to the pariſn from whence they have been 
removed, altho* ſhe fo returned with her huſband. — 
Lord Mansfeld delivered the reſolution of the court: He 
obſerved, that it was manifeſt the juſtice had not acted 
intentionally wrong. And it is plain that the jury were 
of that opinion, as appears by their giving only 1s da- 
mages. The court would gladly therefore have leaned to- 
wards excuſing this gentleman from ſuffering for what he 
had honeſtly and witnout any bad intention done, if they 
could have found him juſtifiable by any legal excuſe. But 


there is one fatal objection to his proceeding, which we 


cannot get over, and which puts all the other points out 
of the caſe; and that is, that the warrant of commitment 


is illegal. The legality of the warrant depends upon two 


acts of parliament, or at leaſt upon one of them. For 
there are two acts of parliament, upon one of which two 
this warrant muſt be founded; tho' it doth not appear 
upon which of the two the juſtice proceeded. I heſe two 
acts are, the 13 C 14 C. 2. c. 12. (a law made before 
the certificates under the late acts exiſted ;) and the 17 
G. 2. c. 5. (which relates to perſons returning without 


bringing ſuch a certificate.) Now the warrant is not 


within the former of theſe acts: The commitment is, z1// 
diſcharged by due courſe of law ; whereas upon this act it 
ſhould have been, to the houſe of correction, there to be 
puniſhed as a vagabond, or, to a publick workhoufe, there 
to be employed in work and labour. Nor can this warrant 
be good on the latter act; becauſe the power given to the 
juſtice by that act is, to commit ſuch offenders to the 
houſe of correction, there to be kept to hard labour for any 
time not exceeding one month: Whereas this warrant is quite 
general: It is an indefinite commitment; not for a pre- 
ciſe limited time as the act directs. Therefore the war- 
rant of commitment is totally illegal; and conſequently, 
the plaintiff is intitled to the damages that he has reco- 
vered, Burrow, Mansfield. 595. h | . 

Note, It ſeemeth ad viſeable, if the party returns with+ 
out a certificate, net to ſend him to the houſe of correc- 
tion till the time for appealing againit the order of re- 
moval ſhall be expired; for the ſeſſions may quaſh the 
order. And the ſtatute of C. 2. ſays, if he ſhall not re- 
main in ſuch pariſh where he ought to be ſettled, he ſhall be 
ſent to the houſe of correction. And the 17 G. 2. lays, 
All perſons who ſhall wnlawfidly return to ſuch parita of 
place from whence they have been legally removed by or- 
Vor. III. KK der 
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returning from Sunning without a certificate, the defendant, 
who was one of the juſtices that had been preſent at the 
ſaid petty ſeſſions, did, without any ſummons, or oath 
made of his return, commit the man to the houſe of cor- 
rection, where he was kept three days. Upon this, the 

court was moved to grant an information againſt the juſ- 
tice. The court allowed the tranſactions of the petty 
ſeſſions in this caſe to be irregular, becauſe there was no 
complaint made of his being chargeable or likely to be 
chargeable to the pariſh of Bing field; but yet, as that was 
only a miſtake of judgment, the court would not have 
thought it worthy of puniſhment; but the ſending him 
to the houſe of correction, after having convicted him un- 
heard, being contrary to natural juſtice, they were inclin- 
able to grant an information, but as no malice appeared 


in the juſtice, the court allowed the proſecutor to accept 


of ſome propoſal made by the juſtice, to make him fa- 
tisfaction. Caſes in the time of lord Hardwicke. 124. 

In the caſe of Baldwin and his wife againſt Blackmore, 
eſquire, E. 31 G. 2. Baldwin and his wite were removed 
by order of two juſtices from Aarfden to Banknewton. 
Which order was not appealed againſt. Afterwards, they 
both of them returned to Marſden without bringing a cer- 


tificate. Of which, complaint being made in writing and 


upon oath to the defendant Mr Blackmire, who was a 
Juſtice of the peace for the county of Lancaſter, he iſſued 
his warrant to bring them before him ; who being accord- 
ingly brought, and the facts fully proved upon "oath, he 
committed them to the houſe of correction, until they 
ſhould be diſcharged fel 

Upon the trial of this cauſe, there was a verdict for the 


plaintiff, and 1 s damages, ſubject to a7 opinion of the 


court, on the two following queſtions: 1. Whether there 
- ought not to have been a previous: * of vagrancy. 
2. Whether the wife could be convicted of vagrancy, or 
be liable to be ſent to the houſe of correction for recurn- 
ing without a certificate, as ſhe only accompanied and re- 
ſided with her own huſband. On the argument of this 
cauſe, lord Mansfield intimated, that it would be a ver 
right thing to compromiſe this matter; and he deſired to 
be informed how the uſage had been, about ſending the 
wife to the houſe of correction with the huſband : (tho' it 
would not indeed, as he obſerved, alter the law.) After- 


wards this caſe being mentioned as ſtanding for the opi- 


nion of the court, Mr Norton (for the defendant) ſzid, 
he had ſeveral certificates of its being the practice, for 
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juſtices to commit the wife, as well as the huſband, for 
returning to the pariſh from whence they have been 
removed, altho* ſhe fo returned with her huſband. — 
Lord Mansfield delivered the reſolution of the court: He 
obſerved, that it was manifeſt the juſtice had not acted 
intentionally wrong. And it is plain that the jury were 
of that opinion, as appears by their giving only 1s da- 
mages. The court would gladly therefore have leaned to- 
wards excuſing this gentleman from ſuffering for what he 
had honeſtly and witnout any bad intention done, if they 
could have found him juſtifiable by any legal excuſe. But 
there is one fatal objection to his proceeding, which we 
cannot get over, and which puts all the other points out 
of the caſe ; and that is, that the warrant of commitment 
is illegal. The legality of the warrant depends upon two 
acts of parliament, or at leaſt upon one of them, For 
there are two acts of parliament, upon one of which two 
this warrant muſt be founded; tho' it doth not appear 
upon which of the two the juſtice proceeded. I heſe two 
acts are, the 13 £9 14 C. 2. c. 12. (a law made before 
the certificates under the late acts exiſted ;) and the 17 
G. 2. c. 5. (which relates to perſons returning without 
bringing ſuch a certificate.) Now the warrant is not 
within the former of theſe acts: The commitment is, zi/{ 
diſcharged by due courſe of law ; whereas upon this act it 
ſhould have been, to the houſe of correction, there to be 


puniſhed as a vagabond, or, to a publick workhouſe, there 


to be employed in work and labour. Nor can this warrant 
be good on the latter act; becauſe the power given to the 
juſtice by that act is, to commit ſuch offenders to the 
houſe of correction, there to be kept to hard labour for any 


time not exceeding one month: Whereas this warrant is quite 


general : It is an indefinite commitment ; not for a pre- 
ciſe limited time as the act directs. Therefore the war- 
rant of commitment is totally illegal; and conſequently, 
the plaintiff is intitled to the damages that he has reco- 
vered. Burrow, Mansfield. 595. | I 
Note, It ſeemeth adviſeable, if the party returns with+ 
out a certificate, not to ſend him to the houſe of correc- 
tion till the time for appealing againtt the order of re- 
moval ſhall be expired; for the ſeſſions may quaſh the 
order. And the ſtatute of C. 2. ſays, if he ſhall not re- 


main in fuch parith where he ought to be ſettled, he ſhall be 


ſent to the houſe of correction. And the 17 G. 2. ſays, 

All perſons who ſhall wrlawfully return to fuch pariſh of. 

place from whence-they have been legally removed by or- 
| NK 
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der of two juſtices, ſhall be ſo ſent to the houſe of cor- 
rection, It is true, the order may be ſuppoſed legal till 
reverſed : But it may put the pauper to great inconve- 
nience, in removing his goods, family, and trade; and 
then returning (pofſibly) after the next ſeſſions. 


ii, Order of removal of a certificate perſon. 


As it will appear from what hath been ſaid under the 
former head, concerning the removal of poor perſons 
having no certificate, that in moſt of the books there are 
many bad orders; ſo it will appear alſo from thence, and 
from what will be ſaid under this head, concerning the 
removal of certificate perſons, that as to this kind of re- 
moval there is ſcarce one good order (which is a little 
ſurprizing in a matter of daily practice), yea ſcarce one 
which is capable of being amended even by the ſtatute 
of the 5 C. 2. for there are objections which go to the 
very eflence and ſubſtance of the order, eſpecially the 
want of proper adjudications, either that the party is 
become chargeable, or of the place of his laſt legal ſet- 
tlement (for he may have gained one after the certificate), 


or both: for judgment without adjudging, is a contra- 


diction; and where there is no judgment, there is in 
ſtrictneſs nothing to appeal againſt, but only an order 
that the parith tha!l receive and provide for a perſon, who 
for aught appears doth not belong to them. 

By the 8B & g N. c. 20. If any perſon who ſhall come 
into any pariſh or place, there to reſide, fhall deliver a certi- 
cate to one of the churchwardens or everſeers there, ſuch 
certificate hall oblige the pariſh or place granting the ſame, 
to reccive and provide for the perfon mentioned in the ſaid 
certificate, together with* his family, as inbabitants of that 
pariſh, whenever they ſhall happen to become chargeable to, or 
be ferced 10 aſh relief of the pariſh, townſhip, or place, to 
which ſuch certificate was given; and then and not before, 
it ſhall be lawful for any ſuch perſon, and his children, though 
barn in that pariſh, not having otherwiſe acquired a legal ſet- 
tlement there, to be removed, conveyed, and ſettled in the 
pariſh or place from whence ſuch certificate was brought, 
1. | 


1. 

And by the 3 G. 2. c. 29. Ihen any overſeer or other 

ferſon ſhall remove back any perſons or their families, reſiding 

under a certificate, and becoming chargeable, to the pariſh or 

belong; ſuch: overſeer or other pere 
25 . a 44 NN 
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fon ſhall be reimburſed fuch: reaſonable charges as they may 


have been put unto in maintaining and removing ſuch per- 
ſons, by the churchwardens or overſeers of the place to which 
ſuch perſons are removed; the ſaid charges being firfl aſcer- 
tained and allowed of by one or more juſtices for the county 
or place to which ſuch removal fhall be made; which ſaid 


charges ſo aſcertained and allowed, ſhall, in caſe of a refuſal 


of payment, be levied by diſtreſs and ſale of the goods of the 
churchwardens and overſeers of the place to which ſuch 
certificate perſon is removed, by warrant of ſuch juſtice 
or juſtices. 1. 9. 


Form of an order of removal of a certificate perſon. 


To the churchwardens and overſeers of 
| the poor of the pariſh of Orton in the 
. | + ſaid county of Weſimorland, and to the 
Weſtmorland. 4 churchwardens and overſeers of the 
poor of the pariſh of Penrith in the 
county of Cumberland. + 


» 


V HERE AS complaint hath been made by the church- 


wardens and overſeers of the poor of the pariſh of 
Orton aforeſaid in the ſaid county of Weſtmorland, unto us 


whoſe names are hereunto ſet, and ſeals affixed, being two of 


his majeſty's juſtices of the peace in and for the ſaid county of 


eſtmorland, and one of us of the quorum, that John. 


Thomſon, Mary his wife, Thomas their ſon aged eight 


years, and Agnes their daughter aged four years, having for 


fame time laſt paſt dwelt in the pariſh of Orton aforeſaid, be- 
ing all5wed ſo to do by reaſon of a certificate bearing date the-— 
day of -—-1n the year of our Lord-=-under the hands and ſeals 


if A. C. and B. C. churchwardens, and A. O. and B. O. 
overſeers of the poor of the ſaid pariſh of Penrith, atteſted by 


A. W. and B. W. two credible witneſſes, and allowed by J. 


P. and K. P. eſquires, two of his majeſty's juſtices of the peace 


for the ſaid county of Cumberland, according to the directions 
of the ſeveral afts of parliament in ſuch caſe made and pro- 
vided, are become chargeable to the ſaid pariſh of Orton; Aud 
whereas it appears to us, as well upon the cath of the ſaid John 
Thomſon as otherwiſe, that neither they the ſaid John 
Tnomſon, Mary his wife, Thomas and Agnes their chil- 
aren, nor any of them, have gained any legal ſettlement ſince the 
date of the ſaid certificate: IWhereby, and upon due conſidera- 
tien had of the premiſſes, it 2 to us, and we do hereby 
. k & 


2 aajudge, 
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- adjadge, that the ſaid John Thompſon, Mary his wife, aud. 


homas and. Agnes their. children, are become chargeable tg 
the ſaid pariſh of Orton, and. that the place of the laſt legal 
ſettlement of them and every of them is in the ſaid pariſh of 
Penrith in the ſaid county. of Cumberland: Theſe are there- 
fore te require you the ſeid churchwardens and overſeers of the 
poor of the ſaid pariſh of Orton, or ſome or one of you, to 
convey the ſaid John Thomſon, Mary His wife, and Tho- 
mas and Agnes their children, from and out of your ſaid 
pariſh of Orton, ts the ſaid pariſh of Penrith, and them to 
deliver to the churchwardens. and vverſeers of the poor there, 
or to ſome or one of them, together with this our order, or a 
true copy thereof, at the ſame time ſhewing to them the original; 
And we do alſo hereby require you the ſaid churchwardens and 
over ſeers of the poor of the faid pariſh of Penrith, to receive 
and provide for them as inhabitants of your pariſh. Given 
under our hands and ſeals the day of in the year 
of our Lord | 


All;wwed by J P. and K. P. efquires, twa of his majeſty's 


Juſtices of the peace] H. g An. K. and Newton. Order for 


removing a certificate perſon, not ſetting forth that it was 
allowed by two juſtices, but adjudging the pariſh which 
granted the certificate to be the place of the laſt legal 
tertlement, By Mr. J. Probyn; The order is good, for 


it ſets out that the pauper came by certificate, and ad- 


judges that he was actually chargeable, and that Neo- 


ton was the place of his laſt legal ſettlement, he having 
gained no fettlement elſewhere ſince; which ſets out the 
whole reaſon of their judgment, and would make the 
fe:tlement good, if there had been no certificate. Sf. 
5 So 5 | 


M. 7. G. Barleycroft and Cile-overton.; Order of remo- 


val of a certificate perſon; It was not faid that the cer- 
tificate was atteſted, but only that it was allowed, But 
by the court, The atteſtation is by the ſtatute made pre- 
vious to the allowance; and therefore when they ſay it 
was allowed according to the act of parliament, we muſt 
intend it was atteſted, for otherwiſe it could not be fo 
allowed. And the order was confirmed. Str. 402. 


Are become chargeable] E. ꝙ An. O. and Brumſtead. An 
order of two juſtices for the removal of a man that came 
into a pariſh by a certificate, was quaſhed upon this ex- 
ception ; It was ſaid in the order, that they removed him, 
becauic he was /ikely to become chargeable: And the whole 
court were of opinion, that the juſtices cannot remove a 
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perſon that comes into a.pariſh by a certificate, till he is 


actually chargeable to the pariſh. 2 Salk. 530. 


H. 4G: Tectby and Millertan. The juſtices remove a 
certificate woman, being /iely to become chargeable. 
But by the court; She is by the ſtatute not removable, 


till ſhe actually becomes chargeable, And the, order was 
quaſhed. Str. 77. 7 | 


And we do hereby adjudge] T. 2. An. Maldon and 2 


wick, An order was made, reciting, that whereas com- 


plaint hath been made unto us, that ſuch a perſon, who 
is lately come into the pariſh with a certificate, is actually 
chargeable to the pariſh; theſe are therefore to require 
you to remove: And quaſhee, for that there was no ad- 
judication. 2 Fall. 30. 

T. 15 G. 2. Great Bedwin and Wilcet. G of removal 
of a certificate perſon, in which there was no complaint 
of the churchwardens or overſeers, nor any adjudication 
that the certificate perſon is actually become chargeable. 


: On appeal, the ſeſſions in purſuance of the 5 G. 2. amend 


the order in theſe particulars, as matter of form only, and 
inſert in the ſaid order ſuch complaint and adjudication, 
And now the queſtion was, whether theſe amendments 
vent only to matter of form, or to the ſubſtance and merit 
of the order? By Lee Ch. J. There has been but one 
cafe in this court on this act fince the making of it, and 
that was not detegnined: The preſent ſcems to be a very 
ſtrong caſe againſt the power of amending. For there 
muſt be a complaint from the overſeers, otherwiſe the juſ- 
tices have no power to remove; and a certificate perſon 


muſt be adjudged to be actually chargeable, otherwiſe he 


cannot be removed: And theſe amendments might be the 
real merits on which this caſe depended. And it would 
be a detrimental conſtruction of the act, to take it ſo 
largely; and would be giving the ns an original 
juriſdiction. And quaſhed by the whole court, 80 C. 
V. 2. 142. Str. 1158. Burrows Settl. Caf. 163. 

But after afl, it doth not appear, how it: becomes ne- 
ceffary in the order of removal, to take any notice of the 
certificate at all, or to make any further ule of it than us 
evidence to the juſtices of the ſettlement; And if it is not 
neceſſary to tecite it, it is better to omit the ſame; be- 
cauſe a miſrecital, either in the date, or in the na mile of 
the perſons, or in anv other material pagts, will be fatal, 
for that then there will be no ſuch certificate as is there 
recited, and the arder mutt tall of courſe, And I do not 
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ſee, why the form may not be much more plain and ſim. 
ple by drawing the ſame very little varied from the com- 
mon form of an order of removal of other perſons having 
no certificate, It is true, where the perſons are only 
likely to be chargeable, it is then requiſite to ſet forth in 
the order, that they have no certificate; for if they have 
one, they cannot be removed til] they actually be charge- 
able. But if the order do ſet forth that they are charge- 
able, in that caſe it is not at all material whether they have 
a certificate or not; for in both caſes alike, they are then 
equally removable. And if ſo, then the form may be 
this, both for a certificate perſon, and for a perſon having 
no certificate, who is actually become chargeable : 


Weſtmorland. O the churchwardens and overſcers of 
the poor of the pariſh of Orton in the 
Jaid county of Weſtmorland, and to the churchwardens and 
overſeers of the poor of the pariſh of Penrith in the county of 
Cumberland, and to each and every of them. | 
Upon the complaint of the churchwardens and over ſeers of the 
poor of the pariſh of Orton aforeſaid in the ſaid county of 
Weſtmorland, unto us whoſe names are hereunto ſet and ſeals 
affixed, being two of his majeſly's juſtices of the peace in and 
for the ſaid county of Weſtmorland, and one of us of the 
quorum, that John Thomſon, Mary his wife, Thomas 
their ſon aged eight years, and Agnes their daughter aged four 
years, have come to mhab't in the ſaid pariſh of Orton, net 
having gained a legal ſeitlement there, and that the ſaid John 
Thomſon, Mary his wife, and Thomas and Agnes their 
children, are now chargeable to the ſaid pariſh of Orton; 
We the ſaid juſtices, upon due proof made thereof, as well 
upon the examination of the ſaid John Thomſon upon oath, 
as otherwiſe, and likewiſe upon due conſideration had of the 
premiſſes, do adjudge the ame to be true; and we do like- 
2 0 adjudge, that the lawful ſettlement of them the ſaid John 
homſon, Mary His wife, and IJ homſon and Agnes their 
children, is in the ſaid pariſh of Penrith in the ſaid county 
of Cumberland: Mie do therefore require you the ſaid church- 
wardens and over ſcers of the poor of the ſaid pariſh of Or- 
ton, or ſome or one of you, to convey the ſaid John Thomſon, 
Mary his wife, and Thomas and Agnes their children, 
from and out of your ſaid pariſh of Orton, to the ſaid pariſh 
of Penrith, and them io deliver to the churchwardens and 
over ſeers of the poor there, or to ſome or one of them, together 
with this our order, or a true copy thereof, at the ſame time 
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ſhewing to them the original; Aud we do alſo hereby require 
you the ſaid churchwardens and overſeers of the poor of the 


ſaid pariſh of Penrith, to receive and provide for them as in- 


habitants of your pariſh. Given under our hands and ſeals 
the day of - 
faid majeſiy king George the third. 


It doth not appear what ſhall be done, if a certificate 
perſon, after having been removed, ſhall return with a 
new certificate; that is, whether or no the pariſh ſhall be 
obliged to receive him again, until he ſhall again become 
chargeable. It ſometimes happeneth, that a certificate 
perſon is decoyed into acceptance of relief from the pariſh 
officers, in order that they may get rid of him. If a new 


certificate ſhall intitle him to return, this kind of practice. 
may be fruſtrated. Upon a removal, the certificate is at 


an end. But the pariſh may grant him another. And 
there is no law which ſeemeth to give power to any pariſh 
to refuſe him. — But this is a caſe not likely to happen 
frequently; becauſe the pariſh granting the certificate 
muſt pay the charges of removing ſuch certificate perſons 
when chargeable, and of their maintenance in the mean 
time, | 


iii. Appeal againſt the order of removal. 


I. All perſons who think themſelves aggrieved by any ſuch Power of appeal - 
judgment of the ſaid two juſlices, may appeal to the juſtices of s. 
| the peace of the ſaid county, at their next quarter ſeſſions, wha 


ſhall do them juflice according to the merits of their cauſe, 13 
& 14 C23 &.1 . I 
And by the 8 9 I. c. 30. The appeal againſi any 
order of removal of any poor perſon, ſhall be had, . 
and determined, at the general or quarter ſeſſions of the peace 
for the county, diviſion, or riding, wherein the pariſh, totun- 
ſhip, or place, {rom whence ſuch poor perſon ſhall be removed 
death lie, and not elſewhere. 1. b. : bo 


All perſons who think themſelves aggrieved] E. 4 W. X. 


and Hartfield. Two juſtices removed Nicholas Wells, from 


the pariſh of ZHartfield, to the pariſh of Frampfield; from 


which order, Wells the party himſelf, and not the pariſh, 


appealed, It was objected, that the party himſelf cannot 
appeal, becauſe the appeal is only given to the pariſh 
aggrieved: But by the whole court, TI he party may ap- 


peal as well as the pariſh. Carth. 222. 


T. 4 G. X. and Almonbury. An order of two juſtices 
was quaſhed at the ſeſſions upon appeal, without Jaying, 
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at the apf eal of the party grieved. And the court inclined 
to quaſh the order for this fault, til] they were informed 
the precedents were moſt of them ſo, and for that reaſon 


and that only, as Pratt Ch. J. declared, the order was 
confirmed. Str. 96. 


At the next general or quarter ſeſſions] E. 2 G. 2. K. and 
Norton. Exception was taken to an order of ſeſſions, for 
diſcharging an order of removal, becauſe the juſtices order 
was dated June 21, and the ſeſſions order was not till 
Michaelmas ſeſſions following, ſo that Miaſummer ſeſſions 
intervened. To this it was anſwered, that by the ex- 
preſs words of the ſtatute the appeal is to be to the next 
fefions aſter the parties find themſelves aggrieved, which 
is not till the removal: and for aught appears Michaelnias 
ſeſſions might be the next ſeſſions after the grievance, 
And fo it was held ia the caſe of Milbroot and St. John's 
in Southampton, MH. 1G, To which the court agreed, 
and the ſeſſions order was affirmed. Str. 831. PD 

T. 11. K. and Langley. It was moved to quaſh an 
order of ſeons, becauſe the juſtices had adjourned the 
appeal from one ſeſſions to another, and ſo the determi- 
nation upon the appeal was not at the next quarter ſef- 
fions. But by the court; The appeal muſt be lodged at 
the next quarter ſeſſions, but when it is lodged, the juſ- 
tices may adjourn it. 2 Salt. 605. Comb. 365. 

But where the ſeſſions itſelf is adjourned, the ſtyle of 
the ſeſſions ought not to run at ſuch a ſeſſians held by adjourn- 
ment, but the time of the firſt meeting of the ſeſſions Qught 
to be ſet forth, and that the ſame was continued to ſuch 
further time by adjournment: As in the caſe of Q, and 
the inhabitants of Zindercleave : An order made at the ge- 
neral quarter ſeſhons of the peace held by adjournment 
was quaſhed, becauſe it did not appear that this was the 
next general quarter ſeſſions, for it might be that the ſeſ · 
ſions was begun, and continued by adjournment before 
the order was made. 19 Liner. 356. ” 

T. 10 G. 2. Hepton/tall and Errendan. The ſeſſions 
was ſaid to he holden on ſuch a day by adjournment, and 
it did not appear when the original ſeſſions was holden, 
And the order was quaſhed for that cauſe. Burrow's Setil. 
Caſ. 88. | | | 

H. 20G. 2. K. and Poſſfcad. Appeal was made to the 
quarter ſeihons in S held April 7, 1746, againſt an 
order of removal The teſhans was adjourned to April q, 

ut Feodbridee, Gee for want of a ſuficieat number of 
| juſtices 
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jaſtices nothing could be done. April 11. a ſeſſions is 
held at Ipſwich, and adjourned to the 14th at Bury, where 


the appeal was allowed. It was moved to quaſh the order 


of ſeffions, as made without juriidiction, the ſeſſions end- 
ing for want of an adjournment at Hoodbridge. And of 
that opinion was the court; for the words in the 2 H. 5. 
c. 4. and more often if need be, were never conſidered as 
giving more than one original ſeſſions in a quarter, but 
only impowering adjournments. The country muſt take 
notice of adjournments, but are not ſuppoſed to expect a 
new ſeſſions till the uſual time. And the order of ſeſſions 
was quaſhed, Str. 1263. | 

T. 22 C23 G. 2. Weſt Torrington and North Thoreſby. 
The ſeflions was held at Xirton; and from thence ad- 
journed to Carfer, at which place no ſeſſions was held 
purſuant to the ſaid adjournment. - Afterwards a ſeſſions 
was held at Hornca/!le ; and the appeal was heard and 
determined there. By the court: The ſeſſions at Horn- 
caſ!le could not tæke up the appeal, for want of juriſdie- 
tion. A quarter ſeſſions muit be holden four times in a 
year, as directed by fratute ; and it may be a journed 
from time to time, and from place to place: But if it is 
once dropped, it cannot be reſumed. Burrows Settl, Caf. 
292. | 

975 15 G. 2. Roode and North Bradley. A perſon was 
removed from Roode to North Eradley. North Brad!cy gave 
notice of appeal; on which Roode took him back, but 
however got their order confirmed at ſeſſions. The next 
ſeſſions ſet both aſide as fraudulent. And now Noode in- 
ſiſted, that the order was good, as not being appealed 
from at the next quarter ſeſſions: And as to the other, 
that it was not in the power of one ſeſſions to ſet afide the 
act of the other. All being now before the court, they 
quaſhed the firſt order, as being properly quaſhable on 
appeal ; and would not take notice, that it was not at 


the next ſeſſions after ſervice of the order, which being 


in the caſe of a recent appeal, they would ſuppoſe to 
have been ſerved too late for an appeal to the next ſeſſions. 
And as to the order of confirmation, they quaſhed that, 
as not being made on any appeal, and conſequently with— 
out juriſdiction, and at the ſame time quaſhed the latter 
part of the ſecond ſeſſions order, which reſcinded that 
confirmation, as not being properly before them, Str, 


1168, 


For the county, diviſian or riding, from whence the remeval 


gas] E, 13 W. Watford and Hendover. To juſtices of 
1 | 1 St; 
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St. Albans remove a poor perſon to Wendover, Mendover 
appeals to the ſeſſions at St. Albans, where the order was 
confirmed. By the court; The appeal ought to have 
been to the ſeſſions of the county, and not of the cor- 
poration ; and as it was, it was coram non judice. 2 Salk. 
90. | : | | | 
And in the caſe of Malden, M. 11 An. By lord Ch. . 
Parker ; where there is a town corporate that hath ſeſſions 
of its own, and the juſtices within that town make an 
order there, if the parties will appeal, they muſt appeal to 
the county ſeſſions, and not to their own ſeſſions, for then 
there would be an appeal ab eadem ad eundem, there being, 
it may be, the ſame jultices fitting, who made the order, 
| Caſes of S. 10. 8 | | 
T. 8 E. 3. Eaſt Donyland and St. Giles's Colchefler. Two 
juſtices for the borough of Colchefter removed the pauper 
from St. Giles's in Colchefler to Eaft Donyland in Ex; 
and on appeal to the quarter ſeſſions of the borough, 
the juſtices there confirm the order, and ſtate a cafe 
ſpecially upon the facts for the opinion of the court of 
king's bench. Upon arguing the matter there, it was ob- 
ſerved, that the appeal ought to have been to the county 
ſefions. Unto which it was anſwered, that the partics 
having acquieſced in the juriſdiction, and entred upon the 
merits, and actually ſettled a caſe for the opinion of the 
court, they were not at liberty now to make the objection, 
But by the court: The borough ſeſſions had no juriſ- 
diction to make this order of confirmation ; and therefore 
their opinion and their order are both nugatory. The 
appeal ought to have been to the quarter ſeſſions of the 
county. As no ſuch appeal has ever been made, the 
original order ſtands good as unappealed from, And ac- 
cordingly, the original order was confirmed. Burrow's 
Hlettl. Caf. 592. | | 15 
Notice of appeal. 2. No appeal from any order of removal ſhall be proceeded 
5 upon, unleſs reaſonable notice be given by the churchwardens or 
overſeers of the pariſh or place appealing, unto the church- 
wardens or over ſeers of the pariſh or place from which the removal 
ſhall be; the reaſonableneſs of which notice all be determined 
by the juſtices at the quarter ſeſſions ta which the appeal is made 
and if it ſhall appear to them, that reaſonable time of natice 
was not given, then they ſhall aajourn the appeal to the next 
quarter ſeſſions, and then and there finally determine the ſame. 
8. | 


Reaſonable notice] It is not expreſſed in the act, that this 


notice ſhall be in writing; but the court will better judge 
8 of 


- ff — 9 %®% 


* w 


1 W 


/ Te Eun Wd Bd Roug 


Poor, (Remoral.) - 52 3 


of the reaſonableneſs of it, if it ſhall be in writing: And 


it may be thus; 
* 


O the churchwardens and overſeers of the poor of the 
pariſh of ——— in the county 7. 


his is to give notice to you and every of you, that 1e the 


churchtwardens and overſeers of the poor of the pariſh f 


in the county 0 do intend at the next quarter ſeſſions of 
the peace to be holden for the ſaid county of to com- 
mence and proſecute an appeal againſt, an order of J. P. and 
K. P. eſquires, two of his majeſiy's juſtices of the peace of the 
ſaid county of for and concerning the removal o 
to our ſaid pariſh of . Witneſs our hands this day 


of 


AB. J Churchwardens. 
E. F. ) Overſeers of the 
G. H. poor. 


3. H. 12 An. Malendine and Hunſdon. Two juſtices Order not ap- 
by an order ſend ſome poor perſons to Hunſdon. Two pealed againit, is | 
juſtices there by an order ſend them back again. By the OR 
court: They ought to have appealed, and not ſent them 
back; and held the order of the firſt two juſtices to 
be good, becauſe there was no appeal againſt it. Fol. 
272. | | | | 
£2 12 IV. Chalbury and Chipping Farringdon. A perſon 
was removed by order of two juſtices from a pariſh in 
Warwickſhire to Chalbury in Oxfordfhire, from thence by 
order of two juſtices to Chipping Farringdon in Berkſhire : 
It was objected, That Chalbury ought to have appealed, 
and got the order upon them diſcharged. Which Holt 
Ch. J. agreed: For ſending the man to another place, 
is falſifying the firſt order, which cannot be done, but 
by appeal; for the order of two juſtices is a determi-- 
nation of the right againſt all perſons, till it be reverſed : 
Chalbury ſhould have appealed from the Harwickfhire order, 
and got that ſet aſide, and ſent the man back thither; 
and the juſtices there ſhould have ſent him to Chipping 
Farringdon, Therefore the latter order was naught. 2 
Salk. 488. | x 
E. 5 G. 2. K. and Northfeatherton. Two juſtices made 
an order, by which they removed a man, his wife and 
4 children, 3 them, to Featherton; and there was no 
appeal, Afterwards Fratherton finds out that this woman 
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was not the wife, for that the man, tho' married to her, 
was married before to another woman, and conſequently 
the ſecond marriage totally void. And they remove the 


. maiden name to Horſington, and the four 


children thither alſo as baſtards. Horſington appeals; and 
the ſeſſions upon hearing the matter ſtate the caſe ſpecially, 
that this woman and the .4 children were the ſame with 
the woman and children removed by the firſt order, and 
eave judgment that the firſt order. was concluſive, and 
thereupon quaſhed the ſaid ſecond order. And by the 
court; They have flipped their opportunity, and the firſt 


order not appealed againſt is concluſive. Se, C. V. 1. 


154. | WHEY 
417 16 G. 2. Nympsfield and Maodebeſſer. In 1731, a 
man and his wife were removed from Nympsfield to Mood- 
cheſler, and there was no appeal. They had afterwards re- 
turned to Nympsfield, and had there three children, who 


were now ſent from Nympsfield to Voodeheſter together with 


the father. And upon an appeal as to the children, it 


was offered to give in evidence, that the man had a former 


wife, and conſequently the children born at Nympsfield 
were as baſtards ſettled there. The ſeſſions refuſed to let 


Mooucheſter go into this evidence, being of opinion, that 


Haodchefter was concluded by the firſt order unappealed 
from, and that it made no difterence that. the children 
were born afterwards. The court, on debate, confirmed 
both orders: For the marriage being eſtabliſhed by the firit 
order, the ſettlement of the children (which is derivative) 


follows of courſe; and can no way be impeached, but by 


entring into the merits of the firſt order, which hath been 
acquieſced in. And nothing is more eftabliſhed, than that 
an order unappealed from is concluſive. Str. 1172. Bur, 
Settl. Caf. 191. 4 bs 
T. 21 U 22 C. 2. Sutton St Nicholas and Leverington. 
ahn Buntin, the pauper, was removed from Sutton St 
Mary's to Leverington. Leverington did not appeal. And 
yet the ſeſſions confirmed this original order, though un- 
appealed from. Four months after the firſt order, a ſe- 
cond original order was made, to remove the pauper from 
Leverington to Sutton St Nicholas. Which ſecond original 
order was confirmed at the ſeſſions upon appeal. By the 
court, the ſecond original order, and the order of ſeſſions 


_ confirming it, were quaſhed ; and the firſt original order 
Was confirmed. For Leverington was bound by the firſt 


original order unappealed from, unleſs ſome ſubſequent 
jeitlement appears, And four months is not a ſufficient 
| | diftanee 
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diſtance of. time, whereupon, to ground a. preſumption: of. 
having acquired a new fettlement.. And the order of ſeſ- 
ſions, confirming. the firſt. original order, was. quaſhed, as 
being a voluntary and extrajudicial act of the ſeſſions, to 
confirm an order which was not complained of,——And. 
the like was done in the caſe of Gedalming and St. Mi- 
chael's in Wincheſter, in the 13G. 2. The order of ſeſſions, 
which confirmed the firſt original order, was quaſhed, be- 
cauſe it was not made upon appeal. For which reaſon, 
it was agreed by the court and counſel to be void. Bur- 


 row's Settl. Caf. 270. 


H. 6G. 3. Silchefter and Enborn. Two. juſtices remove 


George Wiſe and Fane his wife from Newbury to Enborn,, 
and their order was not appealed againſt. Afterwards, 


the pariſh of Enborn finding that Jane was not the wife of 
George Wiſe, two juſtices remove her, by the name of 
Fane Moor ſinglewoman, from Enborn to Silchefter. 
Silcheſter appeals. And on hearing the appeal, it was 


proved, that the ſaid Jane never was married to the ſaid 


George Wiſe, And therefore the ſeſſions affirmed this 
order of the juſtices. But by the court, The ſeſſions 
order muſt be quaſhed. They ſaid, that whatever the 
hardſhip might be in this particular caſe, or how doubtful, 


ſoever this queſtion might be if it were res integra; yet 


its being fully ſettled, was a reafon for them not to de- 
part from it now: For that Hare deciſis was always a good 


rule; and never more ſo, than in caſes of ſettlements of 


paupers, where it would make the utmoſt confuſion if 
they ſhould overturn ſettled determinations, which the 
juſtices all over England had been uſed to look upon as the 
rules of their conduct in ſimilar caſes. If ſhe was not his 
wife, it might have been controverted. But as they have 
neglected to appeal, when they had a proper oppoitunity 


to ſhew it, they are eſtopped to ſay lo. now. , Burrows 


Settl. Caf. 551. F : s 
H. 10 G. 3. Llanrhydd and Denbigbs Two juſtices. 
(Mr. Middleton and Mr. Jones) made an order of removal, 
in May 1768, from Llanrhydd to Ruthin, and the paupers 
were delivered to the officers of Ruthin; who maintained 
them for a while; and for ſome time after, they were 
maintained at the joint expence of both pariſhes. And 
notice of appeal againſt the ſaid order being ſerved on the 
officers of Llanrhydd, by the officers of Ruthin, on the 
morning of- the quarter ſeſſions, previous to the filing. of 
the ſaid appeal, the ojhcers of Llanrhydd conſented to take 
the, paupers back to their cuſtody, without giving the pa- 
| iithouers 
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riſhioners of Ruthin the trouble of appealing. After- 


| wards, in January 1769, two juſtices (Mr Yale and Mr 


Sefficns to pro- 
ceed upon the 
merits. 


Price) removed the ſame paupers from Llanrhydd to Den- 
bigh. And upon appeal, their ſettlement was found to be 
at Denbigh. But it appearing in evidence on the behaif 
of the pariſh of Denbigh, that the former order made by 
Mr Middleton and Mr Jones for removing them to Ruthin 


had not been appealed againſt, the court were of opinion, 
that the ſaid order of removal from Llanrhydd to Denbigh 


ought to be quaſhed, and was quaſhed accordingly.—— 
It was moved to quaſh the order of ſeſſions: and urged, 
that though the principle upon which they grounded 
their opinion is in genera! right, namely, that an order 
of removal ſubmitted to and not appealed from is conclu- 
ſive upon the non-appealing pariſh, as againſt all the 
world ; yet this general rule is to be underſtood to relate 
only to a ſubſiſting order, but not to a deſerted one: and 


therefore the ſeſſions have miſtaken in applying this gene- 


ral principle to the particular caſe of the preſent order 


(made by Mr Middleton and Mr Jones) for removing the 


paupers from Llanrhydd to Ruthin ; which, being found 


to be a wrong one, was by conſent of both parties con- 


cerned in it, abandoned and deſerted, and the paupers 


taken back again by the pariſh in whoſe favour it was 
made; and was conſequently at an end, and muſt be con- 
ſidered as if it never had exiſted, On the other hand, 
it was inſiſted, that it was not in the power of private 
perſons to put an end to the order for removing theſe 
paupers to Ruthin, whilſt an appeal was thus going on 
againſt it. The order has removed them to Ruthin ; and 
Ruthin has not appealed, Conſequently Ruthin is con- 
cluded, as againſt all other pariſhes, to diſpute their be- 
longing to Ruthin. By lord Mansfield : That order 
was made in favour of Llanrhydd; and Llanrbydd gave it 


up, and conſented to take the paupers back, without giv- 


ing Ruthin the trouble of appealing againſt it, May not 
a party give up a judgment intended for his own benefit ? 
And the order of ſeſſions was quaſhed ; and the or- 
der for removing the paupers from Llanrhydd to Denbigh 
affirmed. Burrow's Settl. Caf. 658. | 

4. By the aforeſaid ſtatute of the 13 & 14 C. 2. it is 
expreſſed, that the juſtices upon the appeal, ſhall do to the 
parties juſtice according to the merits of their cauſe. | 

And by the 5 G. 2. c. 19. On all appeals to the ſeſſions 
againſt the judgments or orders of any juftices of the peace, the 

| | Juſſices 
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bh Juſtices there ſhall cauſe defects of form to be refified and 

Ir amended, without any coſt to the party, and after ſuch 

* amentiment ſhall proceed to hear the truth and merits f 

de the cauſe. ſ. 2. | | | | 

if 5. 7. 8 8 9G. 2. K. and the juſtices of Weſtmorland, Court equally 
y Order of two juſtices of the borough, for removing a _ — 
in poor family. Appeal to the ſeſſions of the county, at 

1, which only four juſtices were preſent, who were equal- 

2 ly. divided; fo no determination was made, nor the 

RE appeal adjourned, A mandamus was directed to all the 8 
1, | Juſtices of the county in general, to proceed on the ap- 

4 peal. It was returned, that at ſuch a ſeſſions an ap- 

er peal was lodged, and that four juſtices only attended, 

— two whereof. were intereſted in the queſtion, the other 

E two were divided in opinion. It was agreed on all 

te hands that this return was very odd, and not to be 

d | ſupported, - Sir Thomas Abney objected, that the writ of 

— mandamus was bad, and ought to be quaſhed, for that 

r it doth not appear, that the appeal was before them; 

0 and that, for ought appears, the mandamus requires 

d the juſtices to do an impoſſible thing, viz. to proceed 

Y on an appeal not before them, ſince the appeal being 

8 I:dged at a former ſeſſions, was not continued over to 

8 the ſubſequent ſeſſions, and therefore was by law gone. 


x Mr. Robinſon on the other {ide ſaid, that it was not uſual 
| in ſuch caſes to return the continuances ; but that if in 
fact there was no ſuch continuance, the fault was in the 


e 

e _ Juſtices, who ought'to have adjourned the appeal, till by 
1 the coming of more juſtices, the matter might have been 
4 determined, By Lord Hardwicke Ch. J. the queſtion is, 
- Whether there is a poſſibility of the juſtices proceeding 


in this appeal? He thought, if there was not, as there 
would be a failure of juſtice in this reſpect, an information 
ought to go againſt the juſtices who were at the ſeſſions. 
He ordered the caſe to ſtand over, and recommended it to 
Sir Themas Abney to adviſe his clieats to proceed on the 
appeal, or return the continuances; and ſeemed at 
length inclined, if they did not comply, to grant a 
peremptory mandamus. Sefl, C. V. 2. 193. But the 
pauper in the mean time running away, nothing further 
; was done. by | | Abit} 
6. MH. 3 An. St. Andrew's and St. Clement's Danes. The The juſtices may 


: ; alter their order 
ſeſſions made an order, on an appeal from an order of je 


6 
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6 removal, and afterwards the ſame ſeſſions vacated it by a ſeſſions. 
ſubſequent order; and a certiorari being brought, botb 
5 orders-of ſeſſions were returned thereon. By Holt Ch. J. 
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The {cons is all as one day, and the juſtices may alter 


their judgment at any time, whilſt it continues; but the 
ſhould not have returned the vacated order, but only the 


latter; for the effect of the court's ſetting aſide the firſt 


order is, that it ceaſeth to be an order, and conſequently 
ought not to be returned as an order vacated by another 
order, but it ſhould have been annulled and made nothing. 
2 Salk. 494, 606. | K 
7. And. for the more effeftual preventing of vexatious re- 
movals and frivolous appeals, the juſtices in ſeſſions upon any 
appeal concerning the ſettlement of any poor perſon, or upon 
any proof before them there to be made, of notice of any fuch 
appeal to have been given by the proper officers to the church- 
wardens or overſeers of any pariſh or place (though they did 
not afterwards proſecute ſuch appeal), ſhall at the ſame ſe/ſims 
order to the party in whoſe behalf ſuch appeal ſhall be deter- 
mined, or to wiom ſuch notice did appear to have been given, 
ſuch coſts and charges in the law, as by the ſaid juſtices in their 
diſcretion ſhall be thought moſt reaſonable and juſt ; to be paid 
by the churchwardens, overſeers, or-any other perſon, againſt 
whem ſuch appeal ſhall be determined, or by the perſon that did 
give ſuch notice; and if the perſon ordered to pay ſuch caſts, 
Hall live out of the juriſdiction of the ſaid court, any juſtice 


where ſuch per ſan ſhall mhabit, ſhall on requeſt' to him made, 


and a true copy of the order for the payment of ſuch coſts pro- 
duced, and proved by ſome credible witneſs on oath, by his 
warrant” cauſe the ſame to be levied by diſtreſs ; and if no ſuch 


 difireſs can be had, ſhall commit ſuch perſon to the common gaol, 


there to remain by the ſpace of 20 days. 8 & 9 W. c. 30. 
1. 3. e os 

| 47 5 E. 2. K. and the juſtices of the county of Nottingham. 
A mundamis was granted for the juſtices to give coſts to 
the party in whoſe favour the appeal had been determined; 
yet upon their return of it, the court held it reaſonable for 
them to have the power of judging whether coſts ſhall 


be allowed or not, and thereupon quaſhed the writ of 


mandamus. Nelſ. Juſtice. Pit. Poor. 

B. 16G. 2. Stansfield and Spotland. The ſeſſions ad- 
journed the appeal to the next quarter ſeſſions, and ordered 
four guineas coſts to the appellants: Which order was 
quaſhed as to the coſts; for the ſeſſions cannot give coſts 
on a mere adjournment of the appeal, without hearing it. 
Burrows Sett!. Caſ. 205. 90 n ene 
8. For the preventing of vexatious removals, if the juſtices 
full at their quarter ſeſſiunt, upon an appeal before them there 
ted, conterning*the ſettlements of any poor perſon, determine in 
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favur of the appellant, that ſuch poor perſon Was unduly 7e- 
moved, they ſhall, at the ſame quarter ſeſſions, order and award 


to ſuch appellant, ſo much money, as ſhall appear to the ſaid 


juſtices to have been reaſonably paid by the pariſh or other place 

on whoſe behalf ſuch appeal was made, towards the relief of 
ſuch poor perſon, between the time of ſuch undue removal, and 

the determination of ſuch appeal; the ſaid money ſo awarded, to 

be recovered in the ſame manner as coſis and charges upon an ap- 
peal 2 to be recovered by the flatute of the 8 & g I. 9 6. 

E. 7: HY; | 

L. 3 G. 2. St. Mary's Nottingham and Kirklington. 
Motion for a mandamus to the juſtices of the town and 
county of Nottingham, commanding them to allow the 
pariſh of KXirklington the expence and charges their officers 
had been put to, in keeping a poor perſon from the time 
of his removal, till the order was diſcharged by the ſeſ- 
ſions upon appeal. And a mandamus was granted, Se,. 
C.F. 2: v7. | | 

M. 16 G. 2. Great Chart. and Kennington, The order of 

the two juſtices was quaſhed by the ſeſſions for inſuffici- 
ency ; and the ſeſſions thereupon order, that the coſts 
of maintaining the pauper, ſince the time of his re- 
moval, ſhall abide the event of the cauſe, in caſe the 
ſaid pariſh of Great Chart ſhall think proper by another or- 
der to. remove the pauper to the ſaid pariſh of Kennington. 
Which order, as to the coſts, was quaſhed by the court of 
king's bench; becauſe the ſeſſions muſt either give or not 
give coſts at the time when they make their order. Bur- 
row's Settl. Caf. 194. | 1 

9 M. 13 V. Mynton and Stony Stratford. By Holt Ch. J. Order confirmed 
and the court; If on appeal to the ſeſſions an order be . 
diſcharged, that judgment binds only between the par- 5 
ties: But when upon appeal an order is confirmed, that is 
concluſive to all perſons as well as to the parties; for it is 
an adjudication that this is the place of the party's laſt 
legal ſettlement. 2 Salk. 527. 

M. 10 V. Harrow and Riſelip. A perſon comes into 
Harrow, and being likely to become chargeable, . was re- 
moved to Riſelip. Riſelip appealed ; and upon the appeal 
he was adjudged to be ſettled at Riſelip. Afterwards Ri/elip 
diſcovered, that Hendon was the place of his laſt legal 
ſettlement, and fent him thither; and the queſtion was, 
Whether after the adjudication upon the appeal, Niſelip 
was not eſtopped againſt all the world, to ſay, that Riſelip 

was not the place of his laſt legal ſettlement. By Hz? 
Ch. J. Ri/elip is eſtopped to ſay otherwiſe ; for if Riſelip 
Vor, III. L1 h had 
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had not been the very place of his laſt legal ſettlement, 
the juſtices muſt have ſent him back to Harrow, who were 
firſt poſſeſſed of him, for that reaſon, becauſe they were 
ppoſſeſſed of him, and he did not belong to Riſelip. And 
now this is in effect the ſame queſtion again, namely, 

vhether he belongs to Riſelip? Which queſtion has been 
already determined by the juſtices on the appeal, who have 
adjudged that he was laſt ſettled at Riſelip. Now this 
point being determined, the appeal muſt be final and con- 
cluſive, otherwiſe there would be no end of things. 2 Sauk, 
524. 3 Salk. 2601. 

M. 6G. Little Bitham and Samerby. A Nen is ſent 
by order of two juſtices to Soerby, as the pes of his laſt 
legal ſettlement. Somerby appeals, and the order is con- 
firmed. Soon after, without itating that he had gained any 
new ſettlement, Somer.ty ſends him to a third place. Ly 

the court, An order of reverial is final only between the 


two nariſhes; but if it be confirmed, it is final as to all the 


world ; and therefore no new ſettlement appearing, the 


order of removal from Scmerby muſt be quaſhed. Str. 232. 
Order quaſhed on 10. H. 10 V. St. Michael's Bedingham and King ſlin 


the merits, con- Betuſey. Order reverſed: on the appeal is concluſive only 


clafive only be- 
tes as to the pariſh acquitted, but the firit pariſh may remove 


again to any pariſh not i to the former removal. 
2 Salk. 486. 

T. 9 G. Laſton and Carlton. Two juſtices ſend a poor 
Fav — from Polen to Carlin. On appeal the order is 
quaſhed; and at three months end, two juſtices, without 
ſhewing any new ſettiement ſince the laſt order, make a 
new order. to remove him from Feſlen to Carltin a ſecond 
time. But by the court, Ihe leſt order muſt be quaſhed : 
The, caſe of Barrow and Ingolſby, E. 11 An. was at the 
diſtance of nine months, but the court quaſhed 1 it, becauſe 
there could be no inconvenience in putting them to ſhew 

a new ſettlement. Str. 567. | 

E. 29 G. 2. Bradenham and Thame. Two juſtices by 
order of removal, dated December 30, 1754, fend John 
Sounders and Sorah his wife and gur children from Thame 
to Bradenham, as the place of their laſt legal ſettlement. 
Bradenham appealed to the next (Epiphany) ſeſſions, and 
the order of two juſtices was diſcharged. Afterwards: on 
March 28, 1755, two juſtices make a new order, for re- 
moving Sarah the wife of John Saunders and her children 
from Thame to Bradenbam. Upon appeal, the ſeſſions ad- 
judge the laſt ſettlement of Sarah Saunders and her chil- 
dren to be in the pariſh of Bradenbam, and confirm 15 

2 Order. 


„. A . K 2 2 „ . 22 5 0c ww AF 


+ 0 


PD ATI 22 = 0 Oo „ 0 „. 


ent, 
VEre 
vere 
And 
ely, 
been 
1ave 
this 
on- 
alk. 


ſent 
laſt 
con- 
any 
By 


the 


Uthe 


the 
232. 
27 


only 


move 
Oval. 


poor 
er is 
bout 
ake a 
cond 
hed : 
t the 
cauſe 


{hew 


es b 

70 
hame 
nent. 
, and 
ds on 
Ir re- 
Idren 
s ad- 
chil- 
n the 
order. 


Pooꝛ. (Removal.) 


order. On removal of theſe four orders into the court of 
king's bench, it was moved to quaſh theſe two laſt or- 
ders; and argued, that the order of reverſal was con- 
cluſive between the two pariſhes, that ſo there might be 
an end of things; and that one ſeſſions ſhall not coun- 
teract and control the acts of a former, unleſs they ſtate 
ſpecially, which they have not done here. By the court ; 
The laſt orders muſt be quaſhed. We muſt take the 
appeal, on which the original order is diſcharged, to be 
on the merits. The matter has been determined already 
between theſe two pariſhes, and it muſt be concluſive, 
But it is ſaid, there are cales where there may be a new 
removal, as ſuppoſing there had. been one or two years 
diſtance between the two orders of removal, or a ſuffici- 
ent time to gain a new ſettlement ; yet the court will 
not intend one gained, unleſs it is itated in the order. 
And in this caſe there is no ſuch time. Burrew's Settl, 
Caf. 394- | | £ | 

E. 19 G. 2. Ofgatharpe and Diſewsrth. A perſon was 
removed by order of two juſtices from Diſeworth to Oſga- 
thorpe; which order on appeal was diſcharged, He was 


by a ſecond order ſent from Diſeworth to Oſgatharpe as a 


certificate man; and upon an appeal it was ſtated, that 
the firſt removal was before he became chargeable, and 
the ſecond after he became ſo; and the ſeſſions were of 
opinion, that the firſt determination was not final be- 
tween the pariſhes, and therefore confirmed the ſecond 
order of removal. It was moved to quaſh theſe two laſt 
orders, on the authority of thoſe caſes wherein it hath 
been determined, that a reverſal is final between the par- 
ties. But by the court, So it woald be, if the ſpecial 


matter did not appear; a certificated perſon cannot be ſent 


back, until he is actually a charge: a removal before is 
premature: The conſequence of which only is, that he 
muſt be ſuffered to remain till he doth become chargeable, 
but not to make a premature removal final for ever, The 
laſt orders muſt be confirmed. Str. 1257. 1 
H. 8 G. 2. Cirenceſter and Coln St. Aldwin's. The 
pauper was removed from Minety to Coln St. Aldwin's ; 
and on appeal the order was reverled., Afterwards he 


was removed from Cirenceſter to Coln St. Aldwin's. The 


former removal was: on complaint of the pariſh of Mine- 
ty ; the latter on complaint of the pariſh of Cirenceſter.: 
The pariſh to which the pauper was ſent, on both com- 
plaints, was Coin St. Aldzwin's On appeal againſt this 


latter order, the ſeſſions quaihed the lame, becauſe they 


1 thought 
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thought the firſt order concluſive. By the court: An 


order confirmed binds all the world: But when diſ- 


charged, it is binding only between the parties concerned. 


For the diſcharge of the order doth not determine where 


the pauper is ſettled; but only, that he is not ſufficiently 
proved to be ſettled in the particular pariſh to which the 
juſtices had removed him. And lord Hardwicke Ch. J. 
faid, he took it to be clearly ſettled, where an order of 
removal is confirmed, that it is, concluſive to all the 
world; where it is diſcharged, chat it is concluſive only 
between the two contending pariſhes: And this diſtinc- 
tion is reaſonable ; becauſe a third pariſh may be able to 
give better evidence than the other could, And this lat- 
ter order of feflions' was quaſhed. Burrow's Settlement 
Caf. 17. 

E. 30 G. 2. Bentley and Baxterly, The pauper was 
firſt removed from Baxterley to Stourbridge, which order, 
on appeal, was diſcharged. Then Baxterly removed to 


Bentley, and Bentley, upon appeal, offered to give evi- 


dence, that the pauper had gained a ſettlement at Stour- 
bridge, ſubſequent to the ſettlement which they acknow- 


ledged he had gained in Pentley - The ſeffions refuſed to 


hear this evidence, becauſe the ſettlement ſet up in Stour- 
bridge was anterior to the firſt appeal made by Stourbridge, 
and confirmed the order of removal to Bentley. — By lord 
Mansfield Ch. J. and the court. An order confirmed con- 
cludes all the world. It is a ſuit inſtituted and deter- 
rained by a court having proper juriſdiction, between all 
proper parties. For the pariſhes and the pauper were the 
only proper parties. Ir is eſtabliſhing one certain fact, 
which when aſcertained regards all the world, and is not 
to be conſidered in the light of a res inter alias aa. Sv 
the finding that ſuch a'one was the father of ſuch a child, 
or the fact of a marriage, or that a perſon is executor, 
by fuit properly inſtituted in the ſpiritual court; in all 
theſe cafes, when the fact is once eſtabliſned by proper 
judges, and between proper parties, it is a truth which 
regards the whole world. But an order difcharged, is 


only a kind of negative finding, that ſuch a ſettlement is 


not the laſt legal ſettlement. But does this eſtabliſh the 
aſſirmative, namely, What is ſo? There is all the rea- 


* 


Ton in the world to let in a third pariſh, not party to the 


ſuit, to give what evidence they can; becauſe it would 
otherwiſe open a door to much colluſion between pariſhes. 
The ſeffions in ſubſtance have ſaid no more than this; 
„ Upon the caſe made out to us, the pauper is not _ 
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ce tled at Staurbridge; but this ought not to conclude 
the third pariſn from giving what evidence they can to 
diſcharge themſelves. And nothing is more common in 
ſettlement caſes, than for one pariſh to be able to get at 
evidence, which another pariſh could not produce. — 
And the orders were quaſhed. Burrow's Settl. Cafe, 425. 

11. An order of two juſtices, if quaſhed at the ſeſſions 
upon an appeal, for want of form only, is not concluſive 
between the two pariſhes. Foley. 276. | 

12, It was moved for ſetting aſide an order of ſeſſions 
confirming an order. of two juſtices upon appeal. But 


the court would hear nothing of. the merits of the cauſe, 
the order of ſeſſions being in that caſe final, unleſs there 


had been error in form. 1 Ventr. 310. 

M. g An. South Cadbury and Braddon. On appeal to 
the ſeſhons, the court diſcharged the firſt order. It was 
moved to ſet aſide the order of diſcharge, becauſe the juſ- 
tices do not ſay, whether they diſcharge it for form, or 


on the merits; for if it was for form, the pariſh is 
not bound; but if on the merits, the pariſh in conſe- 


quence is hereby diſcharged for ever. But by the court: 
The: juſtices are not bound to expreſs the reaſon of 
their judgment, any more than other courts ; but the 


reaſon of their judgment mult be collected from the re- 


cord. Particularly, 

If the ſeflions reverſe the firſt order, and that being re- 
moved appears to be good, this court will intend it was 
reverſed on the merits, and affirm the order of ſeſſions. 

If the ſeſſions reverſe the firſt order, and that being re- 
moved appears not to be good, we muſt intend it was re- 
verſed for form, and affirm the order of reverſal. 

But if the ſeſſions affirm the firſt order, and that ap- 
pears to be good, we muſt affirm the order of ſeſſions. 

But if the firſt order appears bad, and the ſeſſions athrm 
it, this court will reverſe it, becauſe it appears naught. 
2 Salk. 607. | 

So that the caſe is this: If the ſeſſions by their order do 
barely affirm or. quaſh the order of two juſtices, and both 
the ſaid orders are removed into the king's bench, the 
court hath nothing properly before them to judge upon, 


| but the validity of the firſt order of the two juſtices, Andy 


if that order appears good as to form, and is confirmed by 
the ſeſſions, the court will intend it was confirmed upon, 


the merits; If it is good as to form, and guaſhed by the ſeſ- 


ſions, the court will intend it was qualhed upon the me- 
rits; If it is bad as to form, and is confirmed by the ſeſ- 
l 3 ſions, 


concluſive be- 
tween the par- 


Orders quaſhed 


for form, not 


ties. 


Superintendeney 
of the court of 


king's bench. 


534 


Pooz. (Removal.) 
fions, the court will quaſh the confirmation, becaufe it 
appears to be erroneous; If it is bad as to form, and is 


quaſhed by the ſeſſions, the court will intend it was quaſh- 


ed for form. 

But if the ſeſſions, by their order, do not barely affirm 
or quaſh the order of the two juſtices, but ſet forth the 
reaſons of their ſaid order, and ftate the cafe ſpecial] 
thereupon ; then the court will judge upon the c2 ifs fd 


ſtated by the ſeſſions ; that is to ſay, they will judge of 


the law as it ariſes upon thoſe facts ſtated, but not of the 
facts themſelves, for thoſe they will ſuppaſe to have ap- 


\ peared ſufficiently to the juſtices upon the evidence, 


And'this is the method, when the juſtices are doubtful in 
point of law, whereby to obtain the opinion of that court, 
namely, in their order of ſeſſions which confirms or 


quaſhes the order of the two juſtices, to ſtate the caſe 


ſpecially ; and then the party which is not ſatisfied, by 
procuring the ſame to be removed into the king's bench 
by certiorari, may have it determined there by the judg- 
ment of that court, who will quafh or confirm the order 
of ſeſſions as they ſee cauſe, 

If the juſtices will not ſtate the caſe ſpecially, tho' it 
may be a blameable conduct in them in ſome inſtances, 
yet there are no means to compel them. As in the caſe 


of Oulion and Wells, IV. 9 G. 2. Two juftices removed 
| Three children of Francis Ailmer from IVells to Oulton ; 
and the ſeſſions upon appeal confirm their order, gene- 


rally, without ſtating any ſpecial caſe. The counſel for 
Oulton excepted at the ſeifions to their refuſing to ſtate 
the cafe ſpecially, and delivered into court a bill of ex- 
ceptions under their hands, which was read and received 
by the court. The ſubſtance of the exceytions was; 
that the ſaid children, after their father's death, went 
with their mother to an eftate of her own at Burnham 
Overy, and there inhabited with her upwards of three 
months. Theſe exceptions were returned up together 
with the orders. And it was moved to quaſh the order 
of ſeſſions, together with the original order of two ju- 
ſtices. The court were inclinable to come at this caſe 
if they could, as it ſeemed to be a determination againſt 

a. But by lord Hardwicke Ch. J. To what purpoſe 


ſhould we make a rule to thew cauſe why this order of 


ſeffions ſhould not be quaſhed ? For I do not ſee, that 


we can ever make ſuch a rule abſolute ; becauſe this that 


iS alledged to have been the real ſtate of the caſe, doth not 


appear to us to be the fact. And how can we take it for 


8 | | granted, 
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granted, that it was the real fact? To be [Fa it is 4 
thing very much to be ceaſured and diſcommended, when 
an inferior juriſdiction endeavours to preclude the parties 
from an opportunity of applying to a ſuperior. But ſtill- 
we muſt go according to the due courſe of law. And- 
Mr. juſtice Page ſaid, he never knew an inſtance, that 


this court could force the juſtices, againſt their will, to 


ſtats a ſpecial caſe. Burroto's Settl. Caf. 64. 


And in the caſe af Preſtan upon the hill and Dareſbury, 


E.gG.2. TIwojuſtices made an order for removal of 


the pauper from Dareſbury to Prejlon. And upon appeal 


to the ſeſſions, they confirmed the ſaid order, generally; 
not caring to ſtate any ſpecial caſe in their order. A mo- 


tion was made to quaſh theſe orders; which came before 
the court upom a bill of exceptions, containing a ſpecial 
ſtate of the caſe. On thewing cauſe, the ſingle queſtion 
was, Whether a bill of exceptions would lie in this caſe 


to the court of quarter ſeſſions. By lord Hardwicke Ch. J. 


This is a caſe of great conſequence. : And there may be 
very great inconveniencies on either fide. It hath been 
much wiſhed, that a bill of exceptions would lie to the 


: juſtices at their ſeſſions; becauſe otherwiſe it may ſome- 


times happen, that they may determine in an arbitrary 
manner, contrary to the reſolutions of the courts of law. 
For it the juſtices will not ſtate the facts ſpecially (tho? 
requeſted to do fo) when the matter is doubtful, this is 
a very blameable conduct in them, and it is to be wiſhed 
that it might be avoided. On the other hand, there may 
be very great inconveniencies ariſing from the abuſe of 
bills of exceptions. And this matter of the ſettlement of 


the poor, which ought to be rendred cheap and ſpeedy, 


may by ſuch means be rendred dilatory, expenſive, and 


burthenſome, And after a full hearing of the arguments 


on both ſides, the court were unanimouſly of opinion, 
that a bill of exceptions doth not lie to the e ſeſ- 
lions. -. Burrow's Settl. Caf. 77. * 

. Where the caſe is inſufficiently ſtated, the court of 


| king” s bench frequently ſend it back to Like ſeſſions to be 


re-ftated ; who may hear freſh evidence, or re-ſtate the 
ſame upon the former evidence, according to the nature 
and circumſtances of each caſe. In the caſe of Sherfield 
and Bray, E. 11 G. 3. which was on the point of hiring 
for a year, the ſeſſions had ftated the evidence only, and 


not the fact of hiring. It was ſent back to the ſeſſions ta. 
be re. ſtated: and the majority of the juſtices there refuſed 


to re- examine the pauper, or to hear any further evidence; 
14 although 
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although three of the juſtices then on the bench bad not 
been preſent at the appeal. It was moved to ſend it again 
to the ſeſſions, to be a ſecond time re- ſtated. And two 
caſes were cited; one of them was K. and Page, M. 1764, 
where the queſtion was, whether a man was occupier of 
tithes, or only bailiff : The ſeſſions was ordered to hear 
further evidence; and did ſo. The other caſe was, K. 


and Hitcham, H. 33 G. 2. where the ſeſſions did re exa-+ 


mine the fact, Whether the pauper was a ſingle or a mar- 
ried man, when hired. Unto this it was anſwered, 
that theſe two caſes were not like the preſent caſe. In 


both of them it was neceſſary to hear the evidence over 


again: In the preſent caſe, it was not neceſſary; the 
matter was fully examined into before ; the ſeflions had 
ſtated the evidence, without drawing the concluſions, the 
cqurt thought the ſeſſions ought to have drawn the con. 
cluſion, and ſent it back to them for that purpoſe only. 
They have now done ſo. They have ſtated a hiring for a 
year. And this court have now received all the ih ſarm- 
ation they wanted. —By lord Mansfield: Whether the 
Juſtices at the ſecond ſeflions were or were not obliged to 


hear new evidence, is a queſtion that muit depend upon 


the nature of the caſe. In Page's caſe, new evidence was 
neceſſary. But in the preſent caſe, it was ſent back only 
to cure an informality. Here, the pauper had before given 
a full account of the agreement. I heretore the juſtices 
at this ſecond ſeſſions did very right, in not examining 
him over again. Burrow's Settl. Caf. 682. 


AFTER the determination of an appeal at the ſeſſions, 
if the order is reyerſed, there 1s a difficulty ſometimes in 
getting the paupers back again to the place from whence 
they were unlawfully removed. If they will not or are 
not able to return of themſelves, it ſeemeth that the place 


where they are cannot lawfully be rid of them but by an- 


other order of the juſtices, ſetting forth the matter ſpe- 
cially. As in the caſe of Honiton and South Beverton, 


AM. 8 W. Two juſtices remove a man from Honiton in 


the county of Devon, to South Beverton in the county of 
Somerſet. They appeal to. the ſeſſions in Devon, where 


the order is reverſed. Now two juſtices in the county of 


Somerſet may by order remove him to Honiton again ; for 


it is but an execution of the order of ſeſſions, which could 


not otherwiſe be done, becauſe it is out of the jurifdiction 
of the court of ſeſſions. Comb. 40m. 
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Iv. Of the poor rate, and other helps towards their 


relief. 


1. Of the poor rate. 

ji. Taxing others in aid. | 

111. How far parents and children are liable to main- 
tain each other. | 


1. Of the poor rate. 
It is curious to a contemplative perſon, to inveſticate 


by what ſteps and degrees the compulſory maintenance 
became eſtabliſhed in this kingdom. By a ſtatute made 


in the 12 R. 2. c. 7. the poor were reſtrained from wan- 


dring abroad, and were required to abide in the towns. 
where they were born, or in other places within the hun- 
dred : within which diſtrits they were allowed to beg.— 


By the 22 H. 8. c. 12. the juſtices were to diſtribute - * 


themſelves into ſeveral diviſſans; within which diviſions 
reſpectively they might licenſe perſons to beg. By the 
27 H. 8. c. 25. the ſeveral hundreds, towns corporate, pa- 
riſhes, or hamlets, were required to ſu/ain the poor with ſuch 
charitable voluntary alms, as that none of them might of 


neceſſity be compelled to go openly in begging ; on pain 


that every perſon making default ſhould forfeit 20s a 
month. And the churchwardens, or other ſubſtantial 
inhabitants, were to make collections for them with 


boxes on ſundays, and otherwiſe by their diſcretions. And 


the miniſter was to take all opportunities to exhort and 
ſir up the people to be liberal and bountiful. By the 
1 E4. 6. c. 3. houſes were to be provided for them by the 


devotion of good people, and materials to ſet them on wor: 
And the miniſter, after the goſpel every Sunday, was ſpe- 
cially to exhort the pariſhioners to a liberal contribution. 
—By the 5 & 6 Ed. 6. c. 2. the collectors of the poor, 


on a certain ſunday in every year, immediately. after di- 


vine ſervice, were to take down in writing, what every per- 


ſon was willing to give weekly for the enſuing year ; and 
if any ſhould be obſtinate and refuſe to give, the miniſter 
was gently to exhort him; if he ſtil] refuſed, the miniſter 
was to certify ſuch reſuſal to the b:/bop of the dioceſe ; 
and the biſhop was to ſend for him, to induce and per- 


'ſuade 
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ſuade him by charitable ways and means, and fo aceord- 
ing to his diſcretion 40 take order for the r of ormation thereof. 
—By the 5 El. c. 3. Ik he ſtood out againſt the biſhop's 

exhortation; the biſhop was to certity the ſame to the 
Juſtices in ſefions, and bind him over to appear there: And 
the juſtices at the ſaid ſeſſions were again gently to move 
and perſuade him; and finally) if he would not be per- 
ſuaded, then they were to. 27 him what they thought 
erde the relief of the poor; and 1n caſe of 
refuſal, were to commit him -t:iÞ paid. By the 14 E!. 
c. 5. power was given 20 the juſtices to lay a general 2 — 
fefſment. And this bath continyed ever ſince. For the 
ſtatute of the 43 El. c. 2. is y a re-enacting of former 
provitions, with very e 00 5 as followeth : viz, 


1. The churchwardens and 9 aver gers of the porr of every 
pariſh, or the greater part of them ball raiſe weekly or other- 
wiſe (by taxation of every inhabitant, arſon, vicar, and other, 
and of every occupier of lands, boufes, 55 tithes impr opriate, pro- 
priations of tithes, coal mines, or ſaledEle wunderwoods in the 
faid par iſh) convenient flick if flax, hemp, wool, thread, 
iran, and other ware and fluff, ta jet the poor on work ; 3 and 
alſo competent ſums for the neceſſary relief of the lame, impa- 
tent, old, blind, and ſuch other ammg them being poor as are 
not able to work, aid alf9 7 the putting out 2 children 4 
Prentices. | 43 l. . | 


The churchwardens and e bite H. 2 An. Tawney's 
cale, The concurrence of the inhabitants in making a 
rate, is not at all neceſſary; for by theſe words the church- 
wardens and overſcers may make one without them, IL. 
Rm. 1013. 2 Cal. 531. 


Spal raiſe] H. 2. G. 2. X. And Bar Mahle. If the overſeers 
refuſe to make à rate, the court of king's bench will grant 


a mandamus to compel them. But the court will not 


grant a mandamus to” make an equal rate; becauſe it is 
to be preſurned the overſcers will do juſtice, and if they do 
not, there is a proper remedy by appeal. to the ſeſſions. 
1 Barnard. 137. 

In the caſe of K. and Brograve, V. 10 6. 3. « It; was 
moved to ſer alide an order of ſeſſions confirming, a rate 
allowed y two juſtices, whereby the occupiers, of land 
were aſſeſſed at three fourths of ys yearly. value, and the 
occupiers of houſes at only one "Bale, which. upon "the 
face of it appeared to be unequal,” But Fo the Court : 
Kere is no apparent inequality, aud we are (not to pre- 

{408 
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ſume it. There may be reaſon to' make a difference be- 
tween lands and houſes. For there are ſeveral charges 


incident to Houſes which do not fall upon lands, to n 
their yearly value. Burr. Mang. 2497. 


Wkly or .otherw:ſe by taxation} T. 19 G. 2. K. and the 
churchwardens of I/eobly. The court refuſed to grant a 


mandamus, directing to inſert particular, perſons in the 


poor rate, upon affidavits of their ſũicieney, and being 
left out to prevent their having, votes for parliament men 
for that the remedy was by appeal, and this court never 
went further, than to oblige the making the rate, with- 
out meddling with the queſtion, who 1 is to be put in or 
left out; of which the pariſh officers are the proper 
judges, ſubject to an appeal. Str. 1259. 


By taxation] By this ſtatute the taxation 5 to be 
equal; and therefore ought to be continually en as 
circumſtances alter. 2 Salk 526. 

M. 12 NM. XK. and Audley. A rate was axon on in 
1665, by the inhabitants of Audley, which had been fol- 
lowed ever fince till the laſt year, when a new rate was 
made. On appeal to the ſeſſions, the new rate was quaſh- 
ed, and the old one ordered to ſtand. By Helt Ch, J. 
The old rate, however juſt at firſt, may be unequal now, 
and therefore the juſtices cannot makes a ſtanding rate, for 
lands may be improved. 2 Salt. 526. 

H. 2 G. K. and Clerkenwell. An order was quaſhed, 
which was made to confirm a poor rate, which rate was 
made according to the land tax: Objected, that this tax- 
ation was not equal, becauſe the perſonal eſtate in the 
publick funds is not chargeable to the land tax, but it is 
to the poor: And by the whole court this rate for that 
reaſon was ſet aſide. Fol. 12. 

H. 5 An. 9. and Bartin. Upon 3 * ſeveral 
orders made relating to the poor rates, the matter in 
difference was referred to the determination of the lord 
chief juſtice Holt ; who having heard all the parties, and 
they not ſeeming ſatisfied with his opinion, they ſigni- 
fied their conſent in writing to ſubmit this queſtion to the 
opinion of the judges of the king's bench: to wit, whether 
a farmer for his flock ſhall not be chargeable and taxable 


to the poor rate, as well as a tradeſman for his /ock 


in trade, And the other three judges were of opinion 
that a farmer for his ſtock is not taxable, contrary to the 
opinion of Holt chief juſtice, Whereupon the following 
ryle of court was made : % Upon mature deliberation, 

90 it 
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c it is conſidered! by the court, that a farmer is not tax. 
able to the poor rate for his ſtock ; and that a tradeſman 
«« is taxable. for his ſtock in trade.” L. Raym. 1280. 
But in the caſe of Mitnq in Oxfordſbire, E. 10 G. 3. the 
court of king's bench did not acquieſce in this determina- 
tion; but ſeemed to be of opinion, that neither a farmer 
for his ſtock in huſbandry, nor a tradeſman for his ſtock 
in trade, are chargeable to the poor rate. But the matter 
was not determined, by reaſon of the cafe being im- 
perfectly ſtated by the ſeſſions. ; 

And ina ſubſequent caſe, T. 15 G. 3. K. and Ringwood, 
this point was nearly, if not quite ſettled, that a tradeſ- 
man is not rateable to the poor tax for his ſtock in trade, 
Bur. Mansf. 2294. | 

On a motion to confirm a tax laid by the juſtices on 
the toll of a corporation, Holt Ch. J. ſaid, that on a re- 
ference to him by both parties, he was of opinion that the 
toll was not exempted, but chargeable, though part of it 
was to maintain the mayor. 3 Keb. 540. | 

It hath been reſolved, that ground rents are liable to the 
poor rate. Comb. 62. | | 

The overſeer of State Nayland in Sufpol made a rate, in 
which he charged the quit rents of ſeveral manors within 
the pariſn; which rate the juſtices Yefuled. to ſign, becauſe 
the quit rents ought not to be taxed : Whereupon the 
overſeer, on application to the king's bench, obtained a 


 rnle.toenforce the juſtices to ſign it; which, was ſtrongly 


oppoſed, . becauſe. no inſtance could be given that ever the. 


quit rents were charged: but the court ordered the rate. 


to be ſigned, and a warrant to diſtrain; To that if any. 
perſon-thought himſelf aggrieved, he might bring, an action, 
upon the. diſtreſs, and the matter in law, be brought in, 
queſtion. Carth 14. MH. 3 Ja. 2. 
In another like caſe, Eyre J. ſaid, that a quit rent is 
not taxable to the poor, for the tax ought to be laid on 
the occupier: But Holt Ch. J. ſaid, it was otherwiſe ru- 
— ER of one Williams of Suffolk. Comb. 204. 
.6 77 
Finally, in the caſe of X. and Yandewall, E. 33 G. 2. 
This point came fully to be conſidered. Samuel Jande- 
wall, eſquire, was rated to the poor, for the quit rents, 
and other cafual profits of his manor, ariſing from eſ- 
cheats, heriots, fines, reliefs, and the like: And the ſei- 
ſions upon appeal confirm the rate. And the order of 
feffions being removed by certiorari, lord Mansfield deli- 
vered the reſolution of the court, that they are not Fae” 
| | able 
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able to the poor ; which he ſaid was ſo clear, -that there 
was no need to enter into reaſonings about it: And ſo far 
as appeared to the court, ſuch rents and profits had ne- 


ver been attempted to be rated before; and there is no co-— 


lour for the attempt now, after more than a'century and 
an half ſince the making of the act upon which it is ground- 
ed. Burrow, Mansfield. 991. 

H. 7 G. 3. K. and the inhabitants of Shalfleet. Sher- 
rington's caſe, The queſtion was, Whether an officer of 
the ſalt office is liable to be rated to the poor in reſpect of 
his ſalary.— It was argued, in behalf of the officer, that 
he is not liable: That aſſeſſments for relief of the poor 
muſt be made according to the perſon's viſible ability 
within the town or place where he inhabits; and without 
having regard to any other eſtate which he hath in any 
other town or place: That this is a tax upon the profits 
of the man's daily labour. — On the other hand, it was 
inſiſted, that he is rateable for his ſalary within the words 
as well as meaning of the ſtatute, which have been always 
conſtrued with favour and latitude : That it is reaſonable, 
where perſons derive a benefit from the pariſh, that they 
ſhould ſubmit to the burdens of it : That if the officer be- 
comes chargeable, the pariſh muſt maintain him : That 
every man is, for every ſort of perſonal property which 
hath a certain produce, rateable to the relief of the poor 
in the pariſh where he lives : That this is a fixed, certain, 
permanent produce, as to the value; it is no otherwiſe 
caſual or contingent, than in reſpect of the man's conti- 
nuance in his office; if he ceaſes to be in office, he will 
ceale to be taxed : That theſe ſalaries have been thought 
to be fit objects of taxation to the land tax; and there is 


much ſtronger reaſon why they ſhould be ſo to the poor; 


they are expreſsly named in the land tax acts, which ſhews 
that they are fit objects of taxation in general, By the 
court: This ſpecies of property is not mentioned in the 
act; nor has it any analogy to thoſe ſorts of property that 
are mentioned therein. The whole ſcope of the argu- 
ment for the taxation is foreign to the queſtion; namely, 
that a man may be rated in his pariſh for his perſonal 
eſtate. Now a man's perſonal eſtate is only what he is 
worth after payment of all his debts; which cannot eaſily 
appear, ſo as to be rated. But that is not the queſtion 
here, He is here rated for this ſpecific property, as lying 
in the pariſh; which he ought not to have been, And 
we are all of opinion, that this is not ſuch a ſpecies of 

| | property 
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property as can be rated to the relief of the poor, as per- 
wan a ery within the pariſh. Burr.  Mansf. 2011. 


. Of every inhabttant ] Where perſons ſhall come into, 
or occupy any premiſſes, out of Which any other perſon 
aſſeſſed ſhall be removed, or which at the time of making 
ſuch rate was ngccupied x every perfon ſo removing from, 
or coming into, or occupying the ſame, ſhall be liable to 
pay ſuch rate, in proportion to the time that ſuch perſon 
occupied the ſame reſpectively, under the like penalty of 
diſtreſs, as if ſuch perſon ſo removing had not removed, 
or the perſon coming in or occupying had been original. 
ly aſſeſſed in ſuch rate; which proportion, in caſe of 
diſpute, ſhall be aſcertained by two juſtices. 17 G. 2, 

c. 38. /. 12. 


Of every occupier | The farmer or occupier ſhall pay this 
tax, and not the landlord, who is never to be taxed for 
his cent; for then the Jandlord would pay twice. Dali. 
165. 

And the reaſon why the occupier is to be ſo charged i is, 


that the poor rate is not a charge upon the land, but upon 


the occupier in reſpect of the land. Fitz-Gib. 29. Caſe 


and Stephens. 


M. 11 G. Theed and Starkey, The leſſor covenants. 
with the leſſee, to pay all taxes on the lands demiſed. The 
lefſee brought an action of covenant, and aſſigned for 
breach the not paying of the rates to the church and poor. 
Upon demurrer it was objected, that thoſe rates are per- 
ſonal charges, and not on the land: And for that reaſon 
the defendant had judgment. 8 7:4. 314. 


Occupier of lands, houſes] E. 1 Ann. By Holt Ch. J. 
Hoſpital lands are chargeable to the poor, as well as 
others; for no man, by appropriating his lands to an hoſ- 
pital, can diſcharge or exempt them from taxes to which 
they were ſubject before, and throw a FOND burthen 
upon his neighbours.. 2 Salk. 527. | 
But with reſpect to the hoſpital itſelf, it was Seder 
ed, in the caſe of St. Luke's hoſpital for lunaticks, M. 
1 G. 3. that ſuch hoſpitals are exempted, excepting only 
thoſe parts of them which are inhabited by the officers be- 
longing to the hoſpital; as the chaplain, phyſician, and the 
like, in Chel/ea hoſpital ; and theſe apartments are to be 
rated as ſingle tenements, of which the ſaid officers are 
the occupiers. . The reaſon why the apartments of the 
ek or mad perſons i in the preſent caſe are not to be rated 

is, 


10 Viner. 427. 
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is, that there are no perſons who can be ſaid to be the oc- 


cupiers of them. For it would be abſurd to call the poor 


objects ſo with reſpect to this purpoſe; and the leſſees of 


the hoſpital : in truſt for the charitable purpoſes to which 
it is applied, caunot with any propriety be conſidered as 
the occupiers of it; nor, laſtly, can the ſervants of the 
hoſpital, who attend there for their livelihood : And no 
other perſons (ſaid lord Mansfield Ch. J.) can with any 


ſnadow of reafon be conlidercd as the occupiers thereof. 
Burrow, Mansfield. 1053. 


And in the caſe of K. and the inhabitants of St. Bar- 
tholomew's, T. 9 G. 3. The queſtion was, Whether the 
governors of the hoſpital are rateable to the poor. By lord 
Mansfield chief juſtice: The poor rate mutt be charged 
upon the occuprers. In the caſe of St. L»e's hoſpital, and 
in the caſe of Chelſea hoſpital, the officers were rateable 
as occupiers. The corporation are not in fact the occu- 
piers. The poor are occupiers, but they are not rateable. 
The general rule of law muſt be followed, That rule is, 


that you muſt find an occupier, to be rated, The poor 


people cannot be rated at all, The ſervants, cannot. be 
rated as occupiers. Nor can the corporation be' of ues 
as occupiers. Burr. Maunsf. 2435. 


Tithes] H. 4 6. K. and Turner. The defendant being 
aſſeſſed towards the poor rate for his tithes as vicar, ap- 
pealed to the ſeſſions, where he is abſolutely difcharped: 
But by the court, As vicar he is chargeable by the 4.3 El. 
and the ſeſſions hath only power to moderate, but not 
diſcharge. And the order of ſeſſions was * Str. 
1 a varſon who lets to cok pariſhioner his own. 
tithes, is properly the occupier, and ought to be rated, 


7 


But if a parſon makes a leaſe of the tithes * one per- 


ſon, who. afterwards lets the ſame to each pariſhioner, 


there the leſſee is the occupier, and ought to be taxed. 
So if a man has a wood, or ſtanding corn, and ſells the 
ſame ſtanding ; the vendor is the occupier, and {hall be 
taxed. 8 Mod. 61. 

T. 8G. K. and the inhabitants of Lambeth. The 


' parſon lets his tithes to farm; and the farmer agrees with 
the tenant of the land, that in conſideration of his pay- 


ing ſo much, he ſhall retain, the tithe, and gather in the 
whole crop withont dividing : and which of the two 18 
chargeable to the poor rate, as occupier of the tithes, wps 
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the queſtion. And the ſeſſions diſcharge the leſſee of the 
parſon, and tax the tenant of the land. But by the court, 


he order muſt be quaſned. The farmer of the tithes is 
prima facie liable to the poor rate, and therefore unleſs he 
can throw that charge over upon another, the tax muſt 


be made upon him. The tenant of the land In this caſe 
can never be ſaid to be the occupier of the tithes ; for he 
is either a perſon who buys the tithes, or elſe he is to 


de taken as only excuſed from paying any; and no body 
can ſay, but that though tbe parſon thinks fit to excuſe a 


pariſhioner, he will ſtill remain in point of law the occu- 
pier of the tithes. This agreement being only by parol, 
cannot enure as an under leaſe of a thing that lies only 
in grant. Suppoſe it was the caſe of underwoods, which 
are ſold ſtanding, and the vendee grubs them up; can it 
be imagined, that makes him the occupier ; or ſuppoſe 
the tenant ſells the whole crop ſtanding, will that make 
him leſs the occupier of the land ? If it ſhould, it would 


de impoſſible for the officers of the pariſh to know whom 


to charge. We muſt take this tenant of the land to be 
like any other buyer of the tithes, ſince he has no more 
title to them than any ſtranger whatſoever ; and when 
the parſon or his farmer receives a ſum of money in lieu 
of tithe, that is in law a receipt of the tithe ; with this 
only difference, that it is not tithe in kind. In the caſe 
of a compoſition (as this is) or a modus, it was never 
thought but that the parſon was chargeable as occupier of 
the tithe : therefore there being no colour to charge the 
tenant of the land, the order of ſeſſions muſt be quaſhed. 
Str. 525. | 


Coal mines or ſaleable underwoods] That is, proportion- 


n the caſe of the governor and company for ſmelting 


down lead, againſt Richardſon and others, M. 3G. 3. a 
point was reſerved before Mr. Juſtice Bathurſt at Carliſle 


aſſizes 1761, which was thus: The defendant had di- 
trained for a poor rate aſſeſſed on the occupiers of the 
lead mines lying in the pariſh of Aon; upon which they 
brought this action. The caſe ſtates, that the plaintiffs 


were lefſees from Greenwich hoſpital ; that they worked 


the mine, but did not live in the pariſh of Aon; that 
the profits of the hoſpital that year amounted to 1900 l, 
but thoſe to the plaintiffs the leſſees were quite precari- 
ous and uncertain, and that ſome years they gained no- 
thing ; that no lead mines had ever been aſleffed, except 

I | "I 
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in an inſtance or two ſince making this diſtreſs. By 
lord Mansfield chief juſtice: The queſtion is no more 
than this; Whether a leſſee of lead mines, whereon no 
rent is reſerved, other than a certain proportion of the 
bar to be raiſed, is rateable to the poor under the 43 Fliz. 


| Now nothing can be clearer, than that theſe mines are 


not within the /etter of the ſtatute ; for the legiſlature 
could never intend by the word coal mines to comprehend. 
other ſpecies of mines, If they had meant to include 
them, they would either have enumerated them, or uſed 
the general word mines. So that the expreſſion coal mines 
expreſsly excludes mines of any other ſort, as much as if 
they had been excepted. And there was a very good 


ground of exempting them; as from the nature of work- 


ing them they are liable to more hazard and expence than 
coal mines are. And at that time, all copper, lead, and 
tin mines, in Derby/hire, Cornwall, and Mendip in Somer- 
ſeiſbire (which are the only counties where works of 
that kind were then eſtabliſhed) were. governed by parti- 
cular laws; whereby any ſtranger conforming to the 
ceremonies thereby required, was at liberty to work thoſe 
mines, without any reward to the owner of the foil. And 
as all theſe undertakings were attended with infinite ha- 
zard and expence, and often ruined the projectors ; it is 
no improbable conjecture, that the legiſlature meant for 
this reaſon, and in order to encourage them to proceed in 
undertakings of this publick utility, to exempt them from 
any other burden or impoſition than thoſe that the miners 
law had impofed. Indeed if a man has taken a leaſe of 
land, with privilege to dig for mines, he may be rated 
for the land: But that is not the preſent caſe. And 
where the legiflature have not impoſed a tax, this court 


cannot do it by conſtruction, For example, the fees of _ 
a phyſician or lawyer are not made liable by the act, and 


therefore cannot be rated. Upon the whole, as here 


might be a very good reafon for not making theſe mines 


liable, which is fortified by ulage, and they are not 
within the letter of the act, I am cl-ar they are not 
rateable, Mr. juſtice Deniſon was of the ſame opi- 
nion. By Mr. juſtice {mot : There is a material 
difference between coals and other mineral works, Coals 


are eaſily found; but a vaſt deal of time and money is 


often ſpent in diſcovering other mines. The legiſlature 


therefore conſidered, how dangerous it would be to dif- 
courage theſe kinds of adventurers, by ſubjecting thera to 
a tax. Another thing which convinces me, that 00 lo- 
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giſlature meant only to include coal mines is, that in the 
ſtatute of 31 El. c. 7. concerning cottages, they bave 


uſed the words coal mines and all other mineral works; which 
plainly ſhews, they never underſtood that coal mines 
would comprehend other forts of mines. Burr. Mansf. 


1341. 
In the ſaid pariſh] A man having lands in other pariſhes 


than where he lives, the ſame being in leaſe or not in 
leaſe, he.is to be taxed in the pariſh where he lives, ac- 
cording to his viſible eſtate there, and not for his lands or 


rent in another pariſh. Dalt. 165. 

For the taxation ought to be made upon the inhabit⸗ 
ants and occupiers of lands within the pariſh, according 
to the viſible eſtates and poſſeſſions, real and perſonal, 
which they have and enjoy within the pariſh, without re- 
gard to any eſtate which they have elſewhere. 2 Bulfir, 

54. 

a And by the 17 G. 2. c. 27. Where there ſhall be any 
diſpute in what pariſh or place improved waſtes, and drain- 
ed and improved marſh lands lie, ind ought to be rated; 
the occupiers of ſuch lands, or houſes built thereon, tithes 
ariſing therefrom, mines therein, and ſaleable nds. 
woods, ſhall be rated to the relief of the poor, and to al] 
other pariſh rates, within ſuch pariſh and place which lies 
neareſt to ſuch lands; and if on application to the officers 
of ſuch pariſh or place to have the ſame aſſeſſed, any diſ- 
pute ſhall ariſe, the juſtices at the next ſeſſions after ſuch 
application made, and after notice given to the officers of 
the ſeveral pariſhes and places adjoining to ſuch lands, 
and to all others intereſted therein, may hear and determine 
the ſame on the appeal of any perſon intereſted, and may 
cauſe the ſame to be equally aſſeſſed, whoſe determination 
therein ſhall be final. But this ſhall not determine the 
boundaries of any pariſh or place; other than for the pur- 
pole of rating ſuch lands to the relief of the poor, and 
other parochial rates. .. 1, 2. | 

The form of the rate may be to the following effect. 


N affeſſment for the neceſſary relief of the poor, and for 
the other purpoſes in the ſeveral acts of parliament men- 
toned relating to the poor, for the pariſh of in the 


county of made and aſſeſſed the day of 
being the fir rate at ſixpence in the pound for the preſent 


year 
| A. B. 
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And ſo forth. | 
Aſſeſſors, — 5 | Churchwardens. 


- 5 | { Overſeers of the poor. 


2. By the aforeſaid ſtatute of the 43 El. the ſaid rate 
and taxation ſhall be made, with the conſent of two juſtices, 
one whereof is of the quorum, dwelling in or near the pariſh 
or diviſion. . 


Ane of 


the rate by the 


juſlices. 


And this conſent is uſually given, by the juſtices ſign- 


ing the ſame, with their allowance thereupon, thus: 


V E two of his majeſty's juſtices of the peace in and for 


the ſaid county, one whereef is of the quorum, 4a 


conſent unto and allow of this aſſeſſment : Mitneſs our hands 
the — day of 
1 


R. 


But this conſent is to be underſtood of two juſtices out 


of ſeſſions; for the ſeſſions have no original power to or- 


der an aſſeſſment to be made, but only if it come before 
them by way of appeal: for in ſuch caſe the party would 
be deprived of the benefit of appealing. L. Raym. 798. 


And if the juſtices refuſe to ſign and allow the rate, 
the court of king's bench will grant a mandamus to com- 


pel them. 


M. 7 G. K. and the juſtices of Dorcheſter. A manda- 
mus iſſued to the juſtices to ſign a poor rate made by the 
churchwardens and overſeers. Before the return a mo- 
tion was made to ſuperſede it, for ſeveral objections to the 
fairneſs of the rate; and that this would be ſpeedier and 
better for the poor, than to reſerve the debate of them 
for a formal return. But by the court, The two juſtices 
are neceſſary to ſign the rate only by way of form; for it 
is the churchwardens and overſeers that have the power of 
making it; and whether it be a fair rate or not, is proper 


for the juriſdiction of the ſeſſions, and was never intend- 


ed for our examination. The ſuperſedeas being denied, 
the juſtices returned, that they could not allow the rate, 


it not being a juſt and proper rate: and the court having 


before given their opinion of this upon the motion, they 
| TT PPE reſented 
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reſented this uſage ſo far, that they quaſhed the return, 
and ordered an attachment againſt the juſtices, who there- - 
upon ſubmitted, and returned that they had allowed the 
| rate. Str. 393. 
. The chur.\nvardens and ver ſeers ſball cauſe publick no- 
liſhed, * Hice to be given in the church, of every rate far relief of the 
poor, allowed by the juſtices, the next Sunday after ſuch 
allzwance ; and no rate fhall be reputed fu ſufficient to be collected, 
till after ſuch notice given. 17 G. 2. c. 3. ſ. 1. 
Any perſon may 4. Aud they Hall permit any inhabitant to inſpe&? ſuch. rate 
inſpect the lame, at all ſe ſonable times, pazing 15; and fall give repies on de- 
mand, being paid 6d for every 24 names. 17 G. 2. c. 3. 
ſ. 2 


And if any churchwarden or overſeer ſhall not permit any 
inbabitant to inſpect, or refuſe to give copies as aforeſaid, he 
fall forfeit 201 to the party grieved. ſ. 3. 

Ave ain 5. If any perſm fhall be aggrieved by any offe/ſment, or 
| theraie, | 2 have any material objection to any perſon's being put in or 
left cut of ſuch aſe -/[ment, or to the ſum charged on any perſon or 
perſons therein , ke may, giving reeſynable notice to the church- 
wardens er cverfeers, appeal to the next ſeſſions for the county, 
riding, diviſion, cor peratian, or franchiſe; but if reaſmable 
notice be net given, then they ſhall adjourn the appeal to the 
next quarter .jims after. 17 G. 2. c. 38. 1. 4. 

So that in this caſe, in a town corporate, the ap- 
peal muſt be to the corporation juſtices. Whereas, in 
the caſe of an order of removal of a pauper from a 
town corporate, the appeal muſt to the ſeſſions of the 
county. 

And e all appeals from rat's, the Juſtices ſpall amend the 
fame, in Such manner only as ſha!! be neceſſary for giving relief, 
ch aitcring ſuch rates, with reſpect to other perſans men- 
tioned in the ſame ; but if upon an appeal from the whole rate, 
it ſhall be feund neceſſary to ſet aſide the ſame, then they ſhall 
erder a rew rate io be made. id. 1.6 

And the court may award coſts to either party, as in caſes of 
ſettlement by the 8 & . id. .. 4. 

Which ſha]! be recovered, according to the had ſtatute, 
by indictment, if the party lives within the juriſdiction of 
the juſtices ; otherwiſe, by diſtreſs, or commitment where 
no diſtreſs is to be had. 

1 6. True copies of the rates ſhall be entred in a book, by the 
rates to be en- Churchwardens and ouerſeers, within 14 days after all appeal; 
tred in a bock. from fuch rates are determined; and they ſball atteſi the ſame, 
by putting their names thereto ; and all ſuch boats ſhall be kept 
* the chur:hwardens and over ſect fer the time being, — 

a 
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all perſons liable to be aſſeſſed may freely reſort, and ſhall be di- 


livered over from time to time, to the new churchwardens and 
overſeers, as ſoon as they enter into their offices, ta be preſerved 
and produced at the ſeſſions when any appeal is to be heard. 
17 G. 2. . 38 . 14. 

7. It ſhall be lawful as well for the preſent as ſubſequent 
churchwardens and overſcers, or any of them, by warrant from 
any two ſuch juſtices, one whereof is of the quorum, to levy the 
ſaid ſums, and all arrearages, of every one that ſhall refuſe to 
contribute according as they ſhall be aſſeſſed, by diſtreſs and ſale, 

Ek. n | 
"I nd by the 17 G. 2. c. 38. The goods of any perſon aſſeſſed 
and refuſing to pay, may be levied by warrant of diſtreſs, in any 
part of the county ; and if ſufficient diſtreſs canntt be found 
within the county, on oath made thereof before a juſtice of any 
other county (which path ſhall be certified in the warrant) the 
goods may be levied in ſuch other county or precinct, by virtue 
of ſuch warrant and certificate; and if any perſon ſhall be 
aggrieved by ſuch diflreſs, he may appeal to the next ſeſſions 
for the county or precin where the aſſcſſment was made. 


. 7, 
| But by Holt Ch. J. in the caſe of Tracy and Talbot, T. 


3. An. The rate cannot be diſtrained for by virtue of a 
general warrant made before the rate ; but there ought to 


be a ſpecial warrant on purpoſe. 2 Sat. 5 32. That is 


to ſay, the non-feaſance of the party ſhall not be left to the 


judgment of the officer, who may out of private reſent- 


ment ſell his neighbour's goods without ſufficient cauſe 
but oath of the refuſal muſt be made before the juſtices. 
And it is reaſonable that the party ſhould be heard in his 
defence; for he may ſhew cauſe variouſly why a diſtreſs 
ſhould not be granted ; as, that the rate was not regularly 
allowed, or was not publiſhed in the church, or that he 
had given notice of appeal, or that no demand or refuſal 


had been made, and the like. 


The form of the ſummons in which caſe may be this: 


wr.a 1. To A. O. of the pariſh of — in the 
Weſtmorland. 1 ſaid county, yeoman. | 


E whoſe names are hereunto ſet and ſeals affixed, two 
\ \ of his majeſty's juſtices of the peace in aud for the ſaid 

county, one wheresf is of the quorum, do hereby ſummon you per- 
| Mm 3 ſenally 
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and ſeals the — day of 
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-ſonally to appear before us at the houſe of — in in the 
"ſaid county, on the day of at the' hour of 
in the forenoon of the ſame day, to ſhew cauſe why you 
refuſe to pay the rate or aſſeſſment made for the relief of the 
poor of the ſuid pariſh for this preſent year; otherwiſe we 
hall proceed as if you bad appeared. Given under our hands 


in the year of our Lord 


yy. 
S %>* 


* * 
. 


And then the warrant of diſtreſs thereupon may be 


av. | thus : 


». 


in the 


Weſtmorland, the poor of the pariſh of 
| laid county. 


* 


7 ERE AS in and by a rate ab aſſeſFnent made, 


aſſeſſed, allowel, and publiſhed, according to the 


flatntes in that caſe made and provided, A. O. an inhabitant 
aud occupier of an haue in the ſaid pariſh of. was duly rated 


and uffeſjed for and towards the neceſſary relief of the poor of = 


the ſaid pari}'. for this preſent year the ſum of 3s. And 
exvhereas it duly appeareth unto us, two of his mnjeſty's juſtices 
of the peace in and for the ſaid county, one wheresf is of the 
- quorum, as well upon the oath of O. P. overſeer of the poor of 
the jaid pariſh, as otherwiſe, that the ſaid ſum of 38 hath been 
. dawfully denianded of the ſaid A. O and that the ſaid A. O. 

bath refuſed and doth refuſe to pay the fame ; ; And whereas the 
ſaid A. O. having appeared before us in prrſuance of our ſum- 
"mans for that purpoſe, bath aot fhewed to us any ſufficient cauſe 
- why the ſame fhauld not be paid: [Or, Aud whereas it hath 
been duly proved to us upen oath, that the ſaid A. O. hath 
been -duly ſummoned to appear befare ws the ſaid juſtices, to ſhew 
cauſe why the ſame ſhould not be paid, but he the ſaid A. O. 


_ bath neglected to appear according to ſuch ſummons ; and hath 


not ſhewed to us any fuffic cient cauſe why the ſame ſhould not be 


paid] Theſe are therefore to require you forthwith to make 


diſtreſs of the goads and chattels of him the ſaid A O. And if 
"within th» - ſpace of four] days next after ſuch diſtreſs by. you 


talen, the jaid ſum, together with reaſonable charges of taking 
and freping the ſaid diftr eſs, ſhall not be paid, that then you do 


*ſell the ſaid goods and chattels fo by you diſtrained, and out of 
the money az ng by ſuch ſale, that you detain the ſaid ſum py 


I 


To the churchwardens and overſeers of 


— 


r 


3 


ke _ ind”. ˙ ad... — 


lo 


| ſaid diflreſs ; rendering to him the ſaid A. O. the overplus on 
demand. And if no ſuch diſtreſs can be made, that then you 


parties diſtraining; but the party aggrieved by ſuch 
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and alſo your reaſonable charges of taking, keeping, and ſelling the 
certify the ſame unto us, to the end that ſuch ls tens; 


may be had therein, as to law doth appertain. Given under 
gur hands and ſeals this 


day of =——, 


And where any diſtreſs ſhall be made, for money juſtly 
due for relief of the poor, the diſtreſs itſelf ſhall not be 
deemed unlawful, nor the parties making it be deemed 
treſpaſſers, for any defect or want of form in the warrant 
for the appointment of overſeers, or in the rate, or in 
the warrant of diſtreſs thereupon ; nor ſhall the parties 
diſtraining be deemed treſpaſſers ab initio, on account of 
any irregularity, which fhall be afterwards done by the 


irregularity, may recover full ſatisfaction for the ſpecial 
damage, and no more, in an action of treſpaſs, or on 
the caſe. But where the plaintiff ſhall recover in ſuch 
action, he fhall be paid his full coſts, But no plaintiff 
ſhall recover in any action, for any ſuch irregularity, 
if tender of amends hath been made by the party diſtrain- 
ing, before ſuch action brought. 17 C. 2. c. 38. /. 8, 
9, 10. a | 

8. In defect of ſuch diſtreſs, it ſhall be lawful for two ſuch Commitment for 
Juſtices to commit ſuch perſon to the common gaol, there to remain Want ot diſtreſs. 
without bail or mainprize, until payment of the ſame. 43 El, 
E. 1 | 

9. And if any perſon ſhall neglect to pay to ſuch overſeers, the Arrears to be le- 
ſucceeding overſeers fhall levy the arrears, and fhall reimburſe wo vy —_— 
their predeceſſors the ſame which are allowed to be due to them e 
in their accounts. 17 G. 2. c. 38. ſ. 11. 

In caſe a perſon charged ſhall die before payment 
(which is a thing that muſt needs very frequently hap= 
pen), it hath been doubted how far the deccaſed's goods 
in the hands of the executor or adminiſtrator are liable 
to anſwer the ſame. As in the caſe of Stephens againſt 
Evans and others, E. 1 C. 3. William Veſey was aſſeſſed 
to the poor rate, and died inteſtate. Adminiſtration of 5 
his goods was granted to John Stephens the plaintiff. After 
which, two juſtices executed a warrant, in which warrant 
the ſaid aſſeſſment was recited, and in the ſaid warrant 
it was alſo recited that it appeared to the juſtices on 
the oath of the late overſeer, that the ſum afleſſed had 
been demanded of the faid William Veſey, and (ſince his 
deceaſe) of his widow and repreſentative Suſanna Yeſey, - 
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and that they refuſed to pay the ſame; therefore the 
juſtices require the officer to diſtrain the goods and 
chattels of the late William Veſey. An action of trover 
was brought by Stephens the adminiſtrator, and a ſpecial 
caſe was ſtated for the opinion of the court; and the queſ- 
tion as ſtated was, Whether the diſtraining and taking and 


ſelling the cattle which were the goods of William Viſey, 


in the hands of the plaintiff his adminiſtrator, by virtue 
of the ſaid warrant, was lawful, or not.— Mr. Norton, 
on behalf of the plaintiff, argued that it was not Jawful, 
and that an action of trover is maintainable againſt the 
pariſh officers for taking them. And he made three 


objections: 1. It was a bad rate; being made to reimburſe 


an overſeer, for the overicer was not obliged to advance 
the money without a previous rate; and he may reimburſe 
himſelf out of the next, made in his own. time: And 
it was made for half a year, whereas it ought not to 
have been for longer than a month. 2, Here was no 
refuſal by the repreſentative to pay the money. And 
there can be no diſtreſs, without à previous demand and 
refuſal. The refuſal was made by, Yeſey who is dead; 
and by the widow, who was not in fact, tho' ſhe is in 
the warrant ſtated to be, his repreſentative. 3. Suppo- 


ſing the rate and 10arran! to be good; yet the goods of 


Vefey are not diſtrainable, in the hands of his perſonal re- 


pielentative, for a rate made upon fey himſelf. There 


is no inſtance of it, nor any cafe to ſupport this; there- 
fore it ought not to be ſupported. Nor is there any 


neceſſity for it; for the poor cannot ſuffer by the non— 


payment of this money; there are other proviſions fer 
raiſing the money. This is a caſus omiſſus. The acts of 
parliament give no ſuch power to the juſtices, as to grant 
ſuch a warrant ; and nothing can be intended in fayour 
of their juriſdiction. It is not the thing that is rated, 
but only the perſon, the occupier ; and the ſtatute gives 
the means of compelling it. The refuſal to contribute 
according to the aſſeſſment is tieated as an offence, and 
the offender is to be ſent to gaol. But the executor or 
adminiſtrator is not an offender. It is a perſona: charge. 
An overſeer could not bring an action for it, even againſt 
the perſon charged. He muſt purſue the particular te- 
medy appointed by the act. And if fo, the court will 
never extend the remedy, againſt a repreſentative. If an 
adminiſtrator ſhould pay this rent, he might be guilty of 


a devaſiavit. And the compulſion by diftreſs will. not 


alter the caſe, or be an excule for a devajlavit, 
| Mr. 


j ʃ·itñ 8 
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Mr. Bifbop, on the other fide, for the juſtices and pariſh 
officers : The court will not now enter into any objection 
to the rate. The only queſtions therefore are, as to the 
warrent, and as to the aſſets being diſtrainable in the 
hands of the repreſentative. As to the demand of the mo- 
ney upon Veſey himſelf, it was made upon him, and is fo 


ſtated. And as to the demand upon the repreſentative, 


the end and intention of this ſpecial caſe was to ſettle the 


material point, the real queſtion, whether the goods of 


the perſon rated are or are not diſtrainable in the hands of 
the repreſentative. The practice is on our fide, that 
they are. It is no anſwer to ſay that other people are 
liable to pay, if the perſon rated does not: The queſtion 
is, Whether the repreſentative of the perſon rated is or 
is not liable. The authority to make this warrant, and 
to make the diſtreſs in obedience to it, is founded upon 


the ſtatute of the 43 El. which gives the remedy by di- 
ſtreſs, on refuſal to pay. The demand of the money is 


to be made, and in the preſent caſe was actually made, 
upon the perſon aſſeſſed: And that made it a debt from 
him. There was no need of a demand upon the repre- 
ſentative. The aſſets were already become liable, and 
remained ſo in his hands. As to the danger of a de- 
vaſiavit z a repreſentative could not be guilty of a de- 
va/tavit, even by paying a ſimple contract debt before a 
bond debt, if he had no notice of the bond debt: And 
the diſtreſs made upon him would be a juſtification to 
him for paying it under the compulſion of ſuch diſtreſs. 
I do not ſay, that the executor or adminiſtrator could 
be ſent to gaol, for non payment of this debt; but yet 
the aſſets in his hands are diſtrainable, as the proper fund 
out of which it is to be paid; eſpecially as no action 
would lie for it (as Mr. Norton agrees. )— Mr. Nor- 
ton, in reply: No anſwer at all has been given to my 
objection to the rate itſelf. And I ſay, that even if the 
adminiſtrator were admitted to be liable to pay, yet ſtill 
there ought to have been a previous demand upon him, 
No ſuch practice as what Mr. Biſbip ſpeaks of, is ſtated 
in the caſe; and therefore the court will intend that 
there is none ſuch. And believe there is none. I ne- 
ver heard of it before. I take it to be directly the other 


way. And at all events, tne poor cannot ſuffer; for 


there are other perſons who muſt make up the defi- 
ciency, in Caſe this man do not pay. This is ſcarce a ſol- 
vent eſtate; becauſe the widow has renounced admini— 
{tration, and it is granted to a creditor, This is a charge 

upon 
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upon the perſon, which dies with him: Like coſts pay- 
able by one who dies; (for which a bill in chancery 
cannot be revived : And fo in this court, upon informa- 
tions, they are gone by the death of the party.) And 
the adminiſtrator cannot poſſibly know, in what -courſe 
of adminiſtration to pay this rate, If an executor or 
adminiſtrator pays a debt of a lower nature, at that 
time knowing of others of an higher, it is undoubted] 

a &evaſtauvit. And here there may be debts of an higher 


nature, which the adminiſtrator may know of. And if 


he is obliged to pay it under compulſion, he ought to 
pay it without compulſion. It is a charge impoſed; 
not a debt. The caſe was left * open upon its being 
ſtated at the trial, to all or any other objections that 
could be made upon the face of it. There were other 
debts beſides this.— By Mr. juſtice Deniſon : That 
makes no difference. "The queſtion is ſtated particularly 
upon this caſe ; and is confined to the levying the mo- 
ney upon the repreſentative of the perſon charged. I 
ſhould think, the event muſt have often happened, in fact 
and experience, The practice is not ſtated, But how- 
ever, the queſtion is, what the law is, and not what the 
practice is. It is a rule, that upon a new ſtatute which 
preſcribes a particular remedy, no remedy can be taken, 
but the particular remedy preſcribed by the ſtatute, 
Therefore clearly, no action of debt will lie for a poor 
rate. The remedy given by the act of the 43 El. muſt 


be conſidered with analogy to other like caſes. This 


ſtatute conſiders the perſon rated and refuſing to pay, as 
an offender. And it gives no authority but to diſtrain 
the goods of the offender. Therefore no goods are lia- 
ble to be diſtrained, by the words of this act, but the 
goods of the offender himſelf. I never apprehended, that 
the goods of the perſon aſſeſſed to the rate, can be charged 
in the hands of the repreſentative. And therefore (as at 
preſent adviſed) I ſhould think that this action will lie 
for taking them. I agree that this is in the nature of an 
execution: But yet it is perſonal; and I do not know 
that it is a lien upon the aſſets. Mr. juſtice Wil- 
mot concurred; and ſaid he had no doubt about it. He 
thought the intention of the ſpecial caſe, which ſtates a 
particular queſtion, appeared to be, to ſubmit this 
queſtion only to the court. As to the objections that 


— — 
= T * „ 


Mr. 3760 denied this. 
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have. been made to the rate; the firſt is of no great im- 
portance : For tho* you cannot make a rate to reimburſe 
overſeers; yet the overſeer may immediately, whilſt in 
office, reimburſe himſelf out of the next money raiſed 
for the rate. As to the ſecond, he ſaid, he believed that 
whatever the law might be, the practice was, not to 
make theſe rates monthly. On the merits : It is *not 
ſtated in the caſe, that a demand was made even upon 
Veſey (the perton aſſeſſed), and that he refuſed payment; 
tio' it is ſo recited in the warrant. But that is not ma- 
terial, For I have not the leaſt doubt, - but that the re- 
preſentative ought to have been convened before the ju- 
ſtices, and aſked, what he had to ſay why he ſhould 
not pay the rate aſſeſſed upon Veſey his inteſtate. This 
caſe ſeems to be like a ſcire facias upon a judgment: up- 
on which, execution cannot be ſued out againſt the re- 
preſentatives, without aſking them what they have to 
alledge why it ſhould not be taken out. At the time of 


the teſte of the warrant, they were the goods and chat- 


tels of the repreſentative, If the teſte had been prior 
to the death, they would have been the goods and chat- 


| tels of the deceaſed. But if teſted after his death, they 


are not his goods and chattels, but the goods and chat- 
tels of the repreſentative, Therefore if the money had 
been demanded of the repreſentative, I ſhould have had 
great doubt, whether this warrant and diſtreſs would 


not have been good. For I cannot think that by the 


death of the perſon charged with this rate, the aſſeſſ- 
ment before made upon him and demanded of him would 
have been quite gone and loſt to the pariſh, and could 
not have been any way come at, For tho' it may be a 


charge upon the perſon, yet it is a charge upon him in 


reſpect of the thing occupied. And tho' he be called an 
offender, if he refuſe to pay it; yet he can be no other- 
wiſe conſidered as an offender, than every other debtor 
who refuſes or neglects to pay his debts, and thereby 
renders his perſon and goods liable to be taken in exe- 
cution, is ſo far treated as an offender, till he ſhall com- 
ply with the judgment awarded. And in experience 
I know jt to be the caſe, that theſe payments by execu- 
tors or adminiſtrators are often allowed to go in diſcharge 
of the aflets of the teſtator or inteſtate ; tho' I do not 
remember that it has been ſettled in what courſe of ad- 
miniſtration, Indeed it might be of too much conſe- 
quence, to put it into the power of juſtices of the peace 
to determine upon the adminiſtration of aſſets, as to the 
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courſe in which they are to be adminiſtted. In a caſo 
of Wallis and Hewit, at Guildhall, at the fittings after 
Hilary term, 5 G. 2. before lord chief juſtice Eyre, in an 
action of treſpaſs, two aldermen of Londen had made a 
warrant to diſtrain a man for a poor rate, The man 
died inteſtate. But before that, there, had been a de- 
mand made upon him, and refuſed by him, and a warrant 
of diſtreſs granted upon his refuſal. And then he died, 
Eyre Ch. J. held, that a diſtreſs could not be made after 
his death ; or if it could, yet the repreſentative ought 
to have been ſummoned : And he held the property to be 
changed. A caſe was made for the opinion of the court 
of common pleas : But I could not hear what became of 
it: Lord chief juſtice Eyre was a great lawyer. It would 
be ſtrange, that a diftreſs ſhould be taken upon a man's 
goods, without hearing him. And it would make great 
confuſion in the adminiſtration of aſſets. He may have 


paid or retained judgment debts, prior to this diſtreſs 


for the rate. 


Mr. Gould was retained to take notes 


for the defendants. But he ſaid, that if Mr. Norton 


inſiſted upon the want of a demand from the repreſenta- 
tive, he could not pretend to maintain the caſe on the 
part of the defendants. Mr. juſtice Deniſon and Mr. 
juſtice Milmot ſaid that this was an eſſential circumſtance. 
And by the court unanimouſly, judgment was piven 
for the plaintiff the adminiſtrator, Burrow, Mansfield. 


[Note, The arguments in this caſe are here recited 


ſomewhat at large, in order to bring in as much light as 
may be upon this ſubject ; eſpecially as no other caſe hath 
occurred, wherein this point hath been conſidered. And 


this particular caſe, as -appears, was determined on its 


own peculiar circumſtances, namely, for want of ſum- 
moning the adminiſtrator. So that the principal point 


ſeemeth yet to remain undetermined ; which includes in 


it theſe particulars : 1. Where the warrant of diſtreſs is 
made out during the lifetime of the perſon aſſeſſed, 
whether the officers can follow the goods into the hands 
of the adminiſtrator or any other, without taking notice 
of any perſon as executor or adminiſtrator ? 2. Where 
the warrant of diſtreſs is not made out till after the death 
of the perſon aſſeſſed, whether on ſummoning the admi- 
*niſtrator, and refuſal by him, the officers can diſtrain the 
goods in the hands of ſuch adminiſtrator? 3. Whether 


the adminiſtrator himſelf may be aſſeſſed in a ſucceeding 
rate, 
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rate, as for arrears; and on the aſſeſſment being con- 
firmed at the ſeſſions upon his appeal, whether diſtreſs 
may be made as of his own goods, and whether for de- 
fect of diſtreſs he may be committed? 4. In what 
courſe of adminiſtration ſuch aſſeſſment ſhall be eſtimated ? 
And if the adminiſtrator ſhall plead before the juſtices 
debts of an higher nature, or inſufficiency of aſſets ; whe- 


ther and how far the juſtices are to take notice of ſuch - 


plea, and how or in what manner they ſhall determine 
the ſame ? ] 
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10. 56. K. and Uttoxeter, Upon great debate, and @Cetiorari, 


ſearch after precedents, it was held, that a certiorari would 
not lie to remove the poor rate itſelf, the remedy being to 
appeal, or by action when a diſtreſs is taken, which will 
anſwer all the ends of juſtice in coming at an equal rate 
whereas if the rate itſelf ſhould be required to be ſent up, 
great inconveniencies and delays would follow. Str. 932. 
Caſes of S. 317. ; | | 
Z. 7 G. 2. K. and the juſtices of Salop. The true ob- 
jection againſt a certiorari is, that if rates were removable, 
the poor might be ſtarved whilſt the rates were depending; 
and therefore the court, from the great inconvenience that 
would attend the remoyal of rates, have refuſed to do it. 


Se. C. J. 1. 201. Sir. 975. 


ii. Taxing others in aid. 


T1. If the ſaid juſtices do perceive, that the inhabitants of Hundred con- 


any pariſh are not able to levy among themſelves ſufficient ſums *Y> 


for the purpoſes aforeſaid, then the ſaid two juſtices (1 Q.) 
fhall tax, rate, and aſſeſs as aforeſaid any other of other pa- 
riſhes, or out of any par iſb within the hundred, to pay ſuch 
ſums to the churchwardens and overſeers of the ſaid poor pariſh, 
for the ſaid purpoſes, as the ſaid juſtices ſhall think fit, 43 El. 
e, 2. L . THEE | 


2 


That the inhabitants of any pariſh are not able] H. 8 An. 


Order of two juſtices: The caſe was thus: There were 


two vills in one pariſh, and the juſtices recite in their 
order, that one of the vills was very rich, and the other 
yery poor; and further, that the vill which was rich, did 
not pay balf ſo much to the poor, as the poor vill did. 
Objected, 1. One vill ought not to contribute to another, 


decauſe the ſtatute mentions pariſhes only. 2. "The rea- 


ſon 
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ſon giv en for charging the rich vill to contribute to the 
poor vill is uncertain ; viz. becauſe they do not pay half 
ſo much as the poor vill does, without ſhewing that either 
vill pays any thing to the poor. By the court; As to 
the firſt objection, ſurely this will come within the equity 
of the ſtatute, though the ſtatute only makes mention of 
pariſhes ; and it is highly reaſonable, that one vill ſhould 
contribute to another in the ſame pariſh. But this order 
muſt be quaſhed on the ſecond objection, for the uncer- 
tainty. Foley. 25. 


Then the ſaid two juſtices] T. 2 J. 2. K. and Grieſly, 
The /effions rated the adjacent pariſhes : Quaſhed; be- 
cauſe the ſtatute appoints it to be done by the two ju- 
ſtices, and hereby oy e an e Caſes of 


§. 259. 


The ſaid two juſtices ſhall tax, rate, and afſiſs] T. 12 C. 2. 
St. Mary's and St. Peter and Paul's in Marlborough. 
Two juſtices order the churchwardens and overſeers of 
St. Peter and Paul's to aſſeſs, raiſe, and levy a ſum 


towards the maintenance of the poor of St. ary';. 


But the order was quaſhed by the court; becauſe the 
Juſtices had delegated their power to the churchwardens 
and overſcers, whereas by the ſtatute they themſc]ves 
are to make the rate on all, or on particular perſons, 
Str. 1114. - 

In this caſe, a mandamus was mobed for to the juſtices, 
to make a rate for the ſupport of the poor of the pariſh 
of St. Mary's; which was oppoſed, becauſe the pariſh 
officers ought to make the rate, and the juſtices arg only 


to ſign it. To which it was anſwered, that this motion 


was grounded on this clauſe of the ſtatute; and thereupon 
a mandamus was granted, directed to the juſtices; and as 
this is a matter of right, they ought to make a return. 
16 Vin. 416. 

And the juſtices are to make the taxation, and leave 


it to the churchwardens and overſeers to & levy it. "= 


Salk. 480. 
' Any other of other pariſhes] M. 32 C. 2. Reſolved, that, 


the juſtices may impoſe the charge upon any of the inha- 


bitants of the neighbouring, pariſhes, and are not obliged 
to put a general tax upon the Whole pariſh. Corb, . 
I Ventr. 350. 
T. 12 C. K. and Boroug hen. There was 2 faxation of 
ſeveral perſons | in a pariſh : Objected,] that it ſhould $4 
a 
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all the perſons in a particular place or pariſh, The court 
thought it unreaſonable, that ſeveral perſons in a pariſh 


ſhould be charged, and «not all, but that the words of 


the act are very ſtrong; and yy not quaſh the. order for 
this objection. Foley. 29. 


Within the hundred] T. 9 An. Boroughfen and St. John's. 
Motion to quath an order of two juſtices ; for that it doth 
not appear upon the order, that the pariſh which is 


charged to aid the pariſh that is not able to maintain its 


own poor, is within the ſame hundred. And quaſhed by 
the whole court. Foley. 27. 

H. 8 An. Motion to quaſh an order of two juſtices, 
which was made to aſſeſs the pariſhes of St. Stephen and 


St. Mary Magdalen in Norwich, in aid of the pariſh of 


$1. Benedict, which was not able to maintain its own 
poor. ObjeRtion. Theſe pariſhes 0 in the ſame 
hundred; it is in Norwich where there is no hundred, fa 
the juſtices have no juriſdiction. And by Holt Ch. J. 
The order muſt be quaſhed. Foley. 31. 

E. 31 G. 2. K. and the tything of Millard. Two ju- 
ſtices tax the inhabitants of the tything of Milland, in aid 
of the pariſh of St. Peter's Chezſehill, in the ſame county. 
The ſeſſions confirm the order, ſetting forth, that the 
tything of Milland, and the pariſh of St. Peter's Cheeſehill, 
both lie in the ſame liberty of the ſoke where the ſaid 
parith lies. On referring it back to the ſeſſions to be 
more particularly ſtated, it appeared (ſubſtantially) to 
be a hundred, tho' called by another name. And the 
court held, they were not reſtrained to the particular word 


hundred, but it is fufficient if it be ſignified by any word 


equivalent. ON” the orders were affirmed, Burrow, 


Mansfield. 5 | 
As the i juſtices ſhall think fit] E. 12G. KX. and St. 
Mary's in Marlborough. An order was made for a neigh- 


bouring pariſh to contribute, / Jong as we the ſaid j uſtices 


ſhall think fit. But by the court, It muſt be quaſhed : for 


the diſcretion that is left in the juſtices, is as to the guan- 


zum, and not as to the duration of the contribution, 
Str. 700. 

MA. 6 IP. K. and Knightly. A ſum in groſs was taxed 
upon, a neighbouring pariſh, for a whole year ; which 
was objected to as unreaſonable, becauſe their ability may 
change: nevertheleſs the order was confirmed, Comb. 309. 

T. 6 E. K. and Telſcombe, By the court, The order 
for the contributory BE to make a rate at 6d in the 

pound 
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pound is ill for incertainty: ir ſhould have been, to raiſe 


fuch a ſum certain. Quaſhed. Str. 314. 
T. 12 G. 2. Caſe of the pariſh of St. Pater and Paul i in 


Marlborough. Two juſtices, reciting the inability of the 


pariſh of &. Mary to maintain its own poor, order the pa- 
rith of St. Peter and Paul to contribute 601 for the main- 
tenance of the poor of the other parith : And objection 
being made to their ordering ſuch a groſs ſum, the court 


held it in that reſpect to be well. Str. 1114. 


2. And if the ſaid hundred fall nit be thought by the ſaid 
juſtices able and fit to relieve the ſaid ſeveral pariſhes not able to 
provide for themſelves, as aforeſaid, then the juſtices at their 


general quarter ſeſſions ſhall raie and aſſeſs as aforeſaid, any 


ether of other pariſhes, or out of any pariſh within the county, 
43 El. c.2. ſ. 3: 

T. 3G. K. and Percivall. Order of ſeſſions, reciting 
that the pariſh is not able to maintain its own poor, nor 
any other pariſh within the hundred to contribute, there- 
fore the juſtices at the ſeffions tax other pariſhes. in an- 
other hundred within the ſame coũnty. It was moved to 
quaſh it, and inifted that the ſtatute gives no authority 
to the ſeſſions to charge people out of the hundred, till 
two juſtices have inquired whether any pariſh in the 
hundred can contribute: The firſt application to be to 
two juſtices, and the ſecond to the ſcfions. Parker Ch. J. 


I do not ſee, to what purpoſe it would be, for the two 


juſtices to make an order, only to adjudge that no pariſh 
within the hundred is able to contribute, We will pre- 
ſume the ſeſſions is ſatisfied of that, and if the two juſtices 
ſhould make ſuch an adjudication, et the ſeſſions muſt 
inquire into the truth of it; and it no order appears, 
which charges any pariſh within the hundred, it is a ſuf- 
ficient ground for the ſeflions to act. If the two juſtices 
had charged any pariſh within the hundred, that would 
baye ſtopped the ſeſſions from proceeding ; and the ſuffi- 
ciency of the hundred depends on this, whether two jul- 
tices have ever charged the hundred. If the ſaid hun- 


dred ſhall not be th: uzht by the ſaid juftices able, — that is, if 


the two juſtices do not adjudge it ſo. If two juſtices 
ſhould adjudge the . not able, yet if other two 
Juſtices adjudue the contrary, their charge would be good, 
and the ſelhons be ouſted of their juritdiction, notwith- 
tianding the firſt adjudication, Eyre J. Here are two ju- 
riſdictions, that of the two juſtices, and that of the lef- 
hons, and both are original juriſdictions. They are dif- 
erent in all reſpects, for the two juſtices have no power 
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0 out of the hundred, nor the ſeſſions within it. There 
need be no appeal from an adjudication of two juſtices, 
1 for that would be to appeal from a nullity. And the or- 


der was confirmed. Str. 56. 


111. How far parents and children are liable to main- 


t lain each other. 
4 r. The father and grandfather, mother and grandmother, parents and ehjl- 
g and children of every poor, "eld, blind, lame and impotent per- dren mutually 
r ſon, or other poor perſon not able to work, being of a ſufficient lable. 
* ability, ſball at their own charges relieve and maintain every - 
. ſuch porr perſon, in that manner, and according to that rate, 

as by the juſtices of that county where ſuch ſufficient perſons 
g Adiocll in their ſeſſians ſhall be aſſeſſed; on pain of 20s a month, 
R $3 EK » ee» 5 | | 
by 7 Which penalty ſpall go to the uſe of the poor of the ſame pa- 
bn Tiſh, and be levied by ſome or one of the churchwardens or over- 
0 ſeers, by warrant from two ſuch juſtices (1. Q.) by diſtreſs; or 
V in defect thereof any tuo ſuch juſtices may commit the offender ta 
i -23 the common gaol, there to remain without bail or mainprize, 
0 till the ſaid forfeitures ſpall be paid, ſ. 2, 11. | 
= Father and mother] T. ꝙ An. Q, and Clentham. It was 
J. moved to quaſh an order upon the father in law, to 
ag maintain his wife's daughter, his wife being dead. By 
1 the whole court; The huſband ought to provide for 
1 the daughter in law during the wife's life, in the right 
oy of his wife; but when the wife dies, the relation is 
ft diſſolved, and he is not by any means obliged to pro- 
75 vide for the daughter in law after her mother's death. 
15 Peley. 30. | 
2 E. 10 An. Q. and St. Botolph's Aldgate. The fingle 
8 queſtion was, Whether the huſband ſhall be chargeable 
h- to maintain his wife's children by a former huſband : And 
i it was reſolved, he was, during the wife's life, in her 
5 right; but not after. Foley. 42. | ; 
15 There was an order upon the mother, who was married 
i" to a ſecond huſband, to maintain her children which ſhe 
- had by the former huſband : But by the court, a feme 
d, covert cannot be charged, but they ought to have charged 
N her huſband. Foley. 44. 7 
wy M. 75G. 2. K. and Dempſon. It was moved to quaſh 
K an order upon the father to pay a certain ſum weekly to 


985 his ſon's wife, his ſon having run away from her as ſoon 
45 Vol. III. Nn So as 
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as he married her, and ſhe having had a child in the mean 


time. To this order two exceptions were taken: Firſt, 
that it appears the ſon's wife was an adultereſs; and there- 


fore the huſband himſelf would not have been bound to 
maintain her, much more the hufband's father could 


not, To this it was anſwered, and allowed by the court, 
that whatever effect this act of the wife might have upon 
the huſband, it could not have any upon the pariſh, 
Secondly. it was objected, that the ſtatute extends only 
to natural relations, and for this purpoſe was cited. the 
caſe of K. and Munden (hereafter following): and the 
court was of opinion that this objection was fatal, and 
that the act doth not extend to relations in law. 2 Bar- 
nardiſt. 329, 364. Note, Sir John Strange in his report 
of this caſe ſays, that the order was for the father to 
maintain the ſon's wife, after a divorce à menſa & thore for 
adultery. Str. 955. 


Grandfather and grandmother] M. 7 C. K. and Reeve. 
The reputed grandfather or grandmother are not within 
the ſtatute; for a baſtard is flius populi. 2 Bulſt. 344. 

H. 7 Cha. Gerard's caſe. If a man marries a grand- 
mother, and has an eſtate with her in marriage ; for this 
eſtate he ſhall be charged to be contributory towards the 
relief and maintenance of the 'grandchild, within the 


meaning of this Ratute: but otherwiſe it ſha!i be, if he 


has not any eſtate or advancement by his marriage with 
her. By Whitlecke and Croke juſtices — But by Croke J. 
He ſhall be charged with keeping the grandchild during 


the life of the grandmother his wife; and if ſhe dies, he 


mall not be charged after her death. 2 Bulfr. 346. 
But by Holt Ch. J. If the wife dies, he muſt maintain 
the grandchildren, though the relation be determined: 
And he ſaid, that in Gerard's cafe, who married the grand- 
mother of a poor perſon, though ſhe died, and ſo the re- 
Jation was determined, yet the ſtatute was to be conſtrued 
by equity, and that he was a grandfather within the ſta- 
tute. Comb. 321, 405. 

But in the cafe of 2 Bul/tr. 346. it does not appear 
that the grandmother was dead; nor is there any re- 
ſolution, the judges differing in their opinions. 10 V- 
ner. 417. | | | 

Upon the whole, the diſtinction ſeems to be this: If 
a mother or grandmother marries again, and was before 
ſuch ſecond marriage of ſufficient ability to keep the child, 
the huſband ſhall be charged to mgintain it; for this be- 
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ing a debt of hers when ſingle, ſhall like others extend 
to charge the huſband ; but at her death, the relation be- 
ing diflolved, the huſband is under no farther obligation, 


1 Black/t, 448. 


And though the father be living, yet if he be unable, 
the grandfather being of ability, may be compelled to 
keep the grandchild, and alſo to pay ſo much money as 
the juſtices ſhall think reaſonable for the time paſt, M. 
6 An. Q: and Foyce. 16 Finer. 423. 


And children] T. 5 G. K. and Munden, Order, reciting 
that Munden had a good fortune with his wife, and that 
her mother was poor, therefore he is ordered to provide 
for her. By Pratt Ch. J. The caſes which have hither. 
to been, were either where the judges were divided, or 
the matter came not directly in queſtion, or was only a 
caſe at the judge's chamber. It never came judicially 
before the whole court till now. And as it is res integra, 
on conſideration we are all of opinion, that the ſon in 
law is not bound, either within the words or intent of 
the ſtatute, which provides only for natural parents. By 
the law of nature, a man was bound to take care of his 
own father and mother. But there being no temporal 
obligation to inforce that law of nature, it was found ne- 
ceſſary to eſtabliſh it by act of parliament, and that can 
be extended no farther than the law of nature went before, 
and the law of nature doth not reach to this caſe. And 
the order muſt be quaſhed, Str. 190. 

In the caſe of Walton and Spark, E. 7 W. Holt Ch. J. 


ſaid, that the word children in the ſtatute extends to grand» 


children; becauſe there is the ſame natural affection. 
Caſes of S. 210. | 

But no caſe hath occurred, wherein the ſame hath been 
judicially determined. And perhaps there may be ſome 
doubt as to this point. Natural affection deſcends more 
{ſtrongly than it aſcends. And it is obſervable, that 


| Whereas the ſtatute of the 39 El. c. 3. did only enact, 


that parents and children ſhould mutually maintain each 
other, this ſtatute of the 43 El. enlarging this branch, 
extends it to grandfathers and grandmothers, but doth not 
ipecify grandchildren; by which it may ſeem, that the 
parliament did not intend, that the obligation ſhould ex- 
tend to them. 5 


Of every poor, old, Blind, lame, and impotent perſon, or 


other poor perſon net able to work] M. 13 W. St. Andrews 
= ; Naz Under- 
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Underſbaft and Jacob Mendes de Breta. The defendant be- 
ing a jew, had an only daughter, Who was converted 
from judaiſm, and embraced "chriſtianity. VWhercupon 
the defendant turned her out of doors, and refuſed to al- 
low her any maintenance. On complaint to the ſeſſions, 
they reciting that ſhe was the daughter of the defendant, 
and that he was a man able to maintain her, made an or- 
der that the defendant (being very rich) ſhould allow 
her 20s a month. But becaule they did not alledge that 
ſhe was poor, or likely to become chargeable, the order 
was quaſhed. L. Raym. 699. 
E. 1 G. K. and Gully. It was moved to quaſh an or- 
der of ſeſſions. The order ſet out, that one Mary Gulley 
was in a poor deſtitute condition, and that her father Was 
able to maintain her, and therefore they make an order 
upon him to allow her 2s 6d a week til] further order. 
Objected, It did not appear that ſhe was lame, blind, 
or unable to work; ſo that though ſhe was in a deſtitute 
condition, it might be becauſe ſhe would not work : And 


upon this exception the court 9 the order of ſeſ- 
ſions. Foley. 47. 


Being of a ſufficient abiliy] H. 12 2. . and Hallifax, 


Order for the father in law to pay ſo much a week to his 
daughter in law, was quaſhed, becauſe it was not ſaid 


that he was of a ſufficient ability. Caſes of S. 52. 


In that manner, and according to that rate, as by the juſ- 


tices of that county where ſuch ſuffcient perſons dwell in their 
ſe ons ſhall be aſſeſſed] E. 5 An. Fenkins's Caſe, An order 
of ſeſſions was made, that the defendant ſhall pay 28 a 
week towards the ſupport of his father, till that court 
ſhould order the contrary. Which was held good; be- 
cauſe it was indefinite, and no ſet time limited: and if an 
eſtate happened to fall to him, they might apply to the 
Juſtices; otherwiſe, if a time was limited, 2 Salk. 
534. 


By the juſtices of that county where ſuch ſufficient 1 
dicell] Therefore if the child live in the county of Mid- 


aleſex, and be maintained by the pariſh there, and the 


grandfather live in the county of Szfelk, the juſtices of 
Middleſex can make no order therein, but the juſtices of 


the county of l mult make order. 2 Bu. 346. 
In their ſeſſians ſhall be aſſeſſed] T. ꝙ An. Q. and Jones. 


There was an order ſor the grandmother to take care of 
her ien and by the order "ry ſend the grand- 
children 


te Bs Soft 
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children to the grandmother, By the whole court, They 


cannot fend the grandchildren to the grandmother; but 
the juſtices ought to have made a rate upon the grand- 


mother of ſo much a week. Foley. 41. 7 
And it is faid, that in the order of ſeſſions it ought to 
appear, that the party to be relieved is become charge- 


able to the pariſh ; for unleſs he be ſo, the pariſh has no 


ground of complaint. 16 Viner. 424. K. and Tripping. 


On pain of 20s a month 
32 & 33 G.2. K. and Robinſon, The defendant was 
indicted for refuſing to obey an order of ſeſſions, for 
maintaining his two infant grandchildren, It was mo- 
ved in arreſt of judgment; and urged, that this is a new 
offence; and where a ſtatute creates a new offence, and 
gives a particular penalty, and a ſpecific method of reco- 
vering the ſame, that courſe ought to be purſued, and 
the party ſhall not be punithed by indictment. By lord 
Mansfield chief juſtice : The rule is certain, that where 
a ſtatute creates a new offence, by prohibiting and ma- 
king unlawful any thing which was lawful before, and 
appoints a ſpecihe remedy againſt ſuch new offence, by 
a particular ſanction and particular method of proceed- 
ing; that method mult be pſued, and no other: But 
where the offence was antecedently puniſhable by a com- 
mon law proceeding, and a ftatute preſcribes a particu- 
lar remedy by a ſummary proceeding ; there, either me— 
thod may be purſued, and the proſecutor is at liberty to 
proceed either at common law, or in the method pre- 
ſcribed by the ſtatute, becauſe there the ſanction is cumu- 
lative, and doth not exclude the common Jaw puniſh- 
ment. In the preſent caſe, a remedy exiſted before the 
ſtatute of the 43 El. For diſobedience to an order of ſei- 
ſions is an offence indictable at common law. So that 
here are two remedies; one, to proceed by way of in- 
dictment for diſobeying the order, where the weekly pay- 
ment is neglected or refuſed to be made; the other, to 
diſtrain for the 20 s penalty aſter neglect of payment for 


a month. The former method has been taken in the 


preſent caſe: And there is no doubt but that an indict- 
ment will lie for diſobeying an order of feflions, And 
the court were unanimouſly of opinion, that the judg- 
ment ought not to be arreſted. Burrow, Mansfield. 

2. Whereas ſometimes men run away, leaving their wives 
and children, and ſometimes women run away, leaving their 


Nu 3 children 


to be levied by diflreſs] T. 
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children upon the charge of the pariſh, although ſuch perſons 
have ſome eflates which ſhould eaſe the pariſh of their charge, 


in whole or in part; It ſhall be lawful for the churchwaraens 
or overſeers, where any ſuch wife, child, or children ſhall he 


fo left, on application to, and by warrant or order of two . 


tices, to tate and ſeize ſo much of the goods and chattels, and 
receive ſa much of the annual rents and 2 of the lands and 
tenements of ſuch huſband, father, or mother, as ſuch two juſ- 
tices all order and direct, towards the difcharge of the pa- 
Tiſh or place where ſuch wife, child, or children are left, for 
the bringing up and providing for ſuch wife, child, or chil- 
dren; which warrant or order being confirmed at the next 
quarter ſeſſions, it ſhall be lawful for the juſtices there, to make 
an order for the churchwardens or overſeers, to diſpoſe of ſuch 
goods or chattels by ſale or atherwiſe, or ſo much of them, for 
the purpoſes aforeſaid, as the court ſhall think fit, and to receive 


the rents and profits, ar ſo much of them as ſhall be ordered by 


the ſaid ſeſſions, of his or her lands and tenements for the pur- 
poſes aforeſaid. 5 G. c. 8. ſ. 14. 

And the ſaid churchwardens and overſeers ſhall be account- 
able to the juſtices at the quarter ſeſſions for all ſuch money as 
they ſhall ſo receive. ſ. 2. | | 
And further to compel] huſbands and parents to main- 
tain their own families, the law hath alſo provided, that 
all perfons running away out of their pariſhes, and leaving 
their families upon the pariſh, ſhall be deemed and ſuffer as in- 
corrigible rogues, 7 J. c. 4. 1. 8. | 

And if a perſon doth but -threaten to run away, and 
leave his wife and children upon the pariſh ; he hall, on 
convietion, before one juflice by confeſſion, or oath of one wit- 
neſs, be committed to the houſe of correction, for any time not 
exceeding one month. 17 G. 2. C. 5. | 

And by the 7 G. c. 4. If any man or woman ſhall threaten 
to run away and leave their families upon the pariſh, and the 
fame be proved by two witneſſes on oath beſare tws juſtices 4 
that diviſion ; the perſon ſo threatning ſhall be ſent to the 
houſe of correction (unleſs he can put in ſufficient ſureties for 
the diſcharge of the pariſh) there to be dealt with as a flurdy 


and wandring rogue, and to be dittvcred at the feſſims, and 
Ne ether vuiſe. ſ, 8, 


For, 


+» hs... A 


„ 7 7 PP 


P9oz. (Rate.) 


Form of an order to ſeize the goods, and receive the 
rents of the lands, of parents or huſbands having 
run away. | 


1 To the churchwardens and overſeers of 
Weilmorland. the poor of the pariſh of ——— in the 
2 | ſaid county. 


HEREAS it appears unto us whoſe names are heres 

unto jet and ſeals affixed, two of his majeſty's juſtices 
of the peace for the ſaid county, as well upon the complaint 
and application of the churchwargens and overſeers of the poar 
ef the pariſb of aforejaid, in the county aforejaid, as 
pon due proof upon oath before us made, that A. O. late of 
the pariſh of aforeſaid, in the county aforeſaid, yeo- 
man, hath gone away from his place of abode at in 
the pariſh aforeſaid, into ſame other county or place, and hath 


weft his wife, and their children, upon the charge 
of the pariſb ofc aforeſaid, the place of their laſt legal 


ſettlement, and that the ſaid A. O. hath ſome eſtate whereby 
10 eaſe the ſaid pariſh of their ſaid charge, in whole or in part; 
We do hereby authorize and command you the ſaid churchwar- 
dens and overſeers of the poor of the parijh of afore- 
ſaid, to take and ſeize————and and — „ aud to 
receive the annual rents and profits of the lands and tenements 
of him the ſaid A. O. at —afo ſaid, for and towards 
the diſcnarge of the ſaid pariſh, fer the providing fer and 
bringing up of his ſuid wife and children: And with this 
warrant you are to appear, at the next quarter ſeſſions of the 
peace to be holden for the ſaid county, and certify then and 
there what you ſhall have done in the execution hereof. Given 
under our bands and ſeals, at in the ſaid county, the 
— tay of in the year — Ew 


FOR the further maintenance of the poor, there are 
many fines and forfeitures payable to their uſe ; as for 
ſwearing, drunkenneſs, deltroying the game, and in 
many other inſtances, which are to be found under their 
proper titles. : 

And allo parts of waſtes, woods, and paſtures may 
be incloſed for the growth and preſervation of timber 
and underwocd for their relief; as is ſet forth under the 
title Mod. 
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v. Of the relief and ordering of the poor. 


1. By the ſeveral ſtatutes all along, the poor were to 
reſort or be ſent to their own pariſhes to be relieved; and 
in the cafe of Chpton and Raviſtock, E. 11 An. It was 
adjudged as follows: There was an order of reciting, 
Whereas John Saunderſon and his wife are laſt ſettled in 
Clypton; theſe are to order you the churchwardens of 
Ciypron, to repair to the pariſh of Ravi/toach, and to relieve 
them, being ſo ſick that they cannot be removed. By 
the court; The juſtices have no authority to ſend for 
officers out of another pariſh, but the pariſh where the 
poor feſide are bound to maintain them as long as they 
continue with them. Caſes of S. 49. But in the caſe 
above-mentioned, of Darlington and Hemlington, H. 17 
E. 3. where two baſtard children, ſettled at Darlington, 
reſided with their mother as nurfe children in the pariſh 
of Hemlington where the mother was ſettled, it was de- 
termined, that the pariſh, where the childrens ſettlement 
was, ſhould maintain thoſe children in that other pariſh. 

2. By the 43 El. c. 2. The churchwardens and overſeers, 
with the conſent of two juſtices (1 Q.) ball take order from 
time to tine, for ſetting to work the chuaren of all ſuch whoſe 
parents fhall not by the ſaid churchwardens and overſeers, or 
the greater part of them, be thought able to tee and maintain 
their children; and for ſetting to work all ſuch perſons, married 


or unmarried, having no means to maintain them, and uſing na 


ordinary and daily trade; and for the neceſſary relief of the 
lame, impotent, ald, blind, and ſuch other among them being 
Poor, and net able 19 work, 1. 1. 

And the ſaid juſiices, er one of them, ſhall ſend to the houſe of 
cer rect ton, or common gacl, ſuch as fhall not employ themſelves 
to work, being appointed thereunto as aforeſaid, 1. 4. 


Poer, and not able to work] M. 3G. K. and the in- 
habitants of H:zhwortb.' There was an order to pay 38 
weekly to a poor perſon, by the pariſh of Highworth, ſo 
Jong as he ſhall continue poor. It was objected, that by 
the ſtatute it ought to appear that they are poor and im- 


potent. Parker Ch. J. I favour theſe orders as much as 


] can, becauſe nobody takes care to draw them up for 

the poor, But it muit be quaihed. Str. 20. 
On the authority of this caſe, E. 3 G. X. and Stoke 
g'r ey, an order was quaſhed for the fame fault, So E. 
4 G. 
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4 G. X. and Tipper, an order to maintain a daughter in 
law. id. | 


For the neceſſary relief] E. 1 G. 2. X. and Colbitch, 
An order of ſeſſions was made upon the overſeers of this 
pariſh, that they ſhould pay a ſurgeon his bill for curing 
certain poor under their care. The court ſaid, that the 
ſeſſions have no power to make ſuch orders; and fo 
quaſhed it. 1 Barnardiſi. 46. 

MAH. 6 G. 2. K. and Moodſterton. An order was made 
by two Juſtices upon the officers of the pariſh of I/oed-. 
ſlerton, for paying 51, upon account of a poor inhabitant 
of that pariſh when he was in gaol, and likewiſe for pay- 
ing a ſurgeon's bill that was due upon his account; which 
order was confirmed at the ſeſſions. It was moved to 
quaſh theſe orders. And upon ſhewing cauſe, it was 
urged, that the juſtices have only power to order pariſh 
officers to relieve a poor inhabitant where it is fit he 
ought to be relieved, But in the preſent caſe, the pariſh 
officers have actually given the party relief. They em- 
ployed a ſurgeon, and a nurſe, to take care of him. The N 
ſurgeon and nurſe have a proper remedy by way of action ; 
againſt the officers; and the juſtices have no pretence to | 
interfere in this matter. And the court were of opinion 
that theſe orders ſhould be quaſhed, 2 Barnardift. 207, 
247. 
* By the 3 C. 4. The churchwardens and over ſeers may, Setting up 
by the conſent of two juſtices (1 Q:) within their reſpectiue traces. 
limits, wherein ſhall be more juſtices than one; and where no 
more ſhall be than one, with the aſſent of that one juſtice, ſet up 
and uje any trade, miſtery or occupation, only for the ſetting on 
work and better 1«lief of the poor. ſ. 22. 

4. The churchwardens and overſecrs, or the greater part of Erecting cats 
them, by the leave o the lord of the manor, whereof any waſte es. 
or common within the pariſh is parcel, and on agreement with 
him. made in writing, under his hand and ſcal; or otherwiſe, 
according to any order to be ſet down by the juſtices in ſeſſions, by 
like leave and agreement of the lird in writing under his hand 
and ſeal, may build in fit and convenient places of ha-itation in 
ſuch waſte. or common, at the charge of the parijh, or other- 
wiſe of the hundred or county as aforeſaid, to be rated and 
gathered in manner before expreſſid, convenient houſes of duel- 
ling for the ſaid impotent poor. 43 El. c. 2. 1. 5. 

5. It ſhall be lawful for the churchwardens and overſcers, Overſeers may 
11 any pariſh, townſhip, or place, with the conſent of the major ©" We ae F 
part of the pariſbioners or inhabitants, in veſtry, or other emp yment ot 

| parifh the pour, 


— 


2 — — 


— — 3 
— 


— — — an = a AR a Ld og. 2 — — * 
3 — — — N — — — 


— > oo ce err - 
- — 


570 


Yoo. (Relief.) 


pariſh or publick meeting for that purpeſe aſſembled, or of ſo 
many of them as ſhall be ſo aſſembled, upon uſual notice thereef 
fir given, to purchaſe or hire any houſe or houſes, in the fame 
pariſh, townſhip, or place, and to contract with any perſon or 
perſons for the lodging, keeping, maintaining, and employing 
any or all ſuch poor in their reſpective pariſhes, 19wnſhips, or 
Places, as ſhall defire ts receive relief or collectian, and there to 
beep, maintain, and employ all ſuch poor perfans, and take the 
benefit of the work, labour, and ſervice of any ſuch pror per- 
ſons, who ſhall be kept or maintained in any ſuch houſe or houſes, 
for the beiter maintenance and relief of ſuch poor perſons, who 
fhall be there kept or maintained. And if any poor perſon ſhail 
refuſe to be lodged, kept, or maintained, in ſuch houſe or houſes, 
he ſhall be put out of the pariſh book, and ſhall not be intitled to 
receive relief from the churchwardens and overſeers, ꝙ G. 
G 7. 1. 4. | 

77 5.6. 3. K. and Carliſle, The defendant was in- 
dicted for diſobeying an order of ſeſſions. The caſe was, 
Jane Carr the pauper, having been delivered of two baſ- 
tard children, was taken into the poor houſe of the pa- 
Triſh of St. Mary's in Carliſſe, which had been there eſta— 
bliſhed according to the 9g G. c. 7. There ſhe and her 
children were maintained for a year and an half. Then 
the pariſh officers agreed to allow her one ſhilling a week, 
towards the maintenance of herſelf and children. After 
fix months they refuſed to continue the payment, but 
offered to take her and her children again into the poor 
houſe. She prayed them to take one child, and ſaid ſhe 
would take care of the other. That being refuſed, ſhe - 
offered to take ſixpence a week. BSA the pariſh officers 
perſiſted in giving her no relief, unleſs ſhe would come 
again into the poor houſe. W hercupon ſhe applied to 
the general quarter ſeſſions for the county of Cumberland; 
who made an order on the churchwardens and ovetlcers 
to pay her one ſhilling a week, towards the maintenance 
of herſelf and her two baſtard children, until further 
order. She ſerved the defendant, being one of the over- 
ſeers, with the order; and demanded payment, which he 
refuſed, but at the ſame time offered (as he had done 
ſeveral times before the obtaining the ſaid order) to take 
her and her children into the poor houſe, The queſtion 
reſerved at the aſſizes for the opinion of the judges was, 


Whether under theſe circumſtances the defendant was by 


law impowered to refuſe payment of ſuch weekly allow- 
ance? And the caſe being laid before the judges, they 
were all of opinion, upon conſidering the words of the ſta- 

tute, 
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tute, that under the circumſtances of this caſe, the de- 
fendant was by law impowered to refuſe payment of ſuch | 
weekly allowance, 

6. And where any pariſh or townſhip ſhall be tos ſmall to Two or more 
purchaſe or hire ſuch houſe or houſes, it ſhall be lawful for two e 
or more ſuch pariſhes, totunſhips, or places, with the conſent 
of the major part of the pariſhioners or inhabitants of their 
reſpective pariſhes, townſhips, or places, in veſiry or other 
pariſh or publick meeting for that purpoſe aſſembled, or of ſo 
many of them as ſhall be ſo aſſenibled, upon uſual notice there- 
of firjt given, and with the approbation of any juſtice of the | 
peace dwelling in or near any ſuch pariſh, townſhip, or place, | 
fignified under his band and ſeal, to unite in purchaſing, hiring, | 
or taking ſuch houſe, for the lodging, keeping, and main- | 
taining of the poor of the ſeveral pariſhes, townſhips, or 

places ſo uniting, and there to keep, maintain, and employ the 
poor of the reſpective pariſbes, townſhips, or places ſo uniting, 
and to take and have the benefit of the work, labour, or ſervice | 
of any poor there kept and maintained, for the better mainte- | | 


_ mance and relief of the poor there kept, maintained, and employ- | 
ed; and if any poor in the reſpective pariſhes, townſhips, or | 
places fo uniting, ſhall refuſe to be lodged, kept, and main- 
tained in the howſe hired or taken for ſuch uniting pariſhes, | 
townſhips, ar places, he ſhall be put out of the collection book, | 
and not intitled to aſt relief | 
And it ſhall be lawful for the churchwardens and overſeers | 
of any pariſh, townſhip, or place, with the conſent of the 
major part of the pariſhioners or inhabitants of the ſaid pariſh, 
townſhip, or place, where ſuch houſe or houſes ſhall be pur- 
chaſed or hired for thè pur poſes aforeſaid, in veſiry or other pa- 
r:ſh or publick meeting for that purpoſe aſſembled, or of ſo many 
of them as ſhall be ſo aſſembled, upon uſual notice thereof firſt 
given, to contract with the churchwardens and overſeers of 
any other pariſh, townſhip, or place, for the lodging, main- 1 
taining, or employing of any poor perſon or perſons of ſuch | | 
other pariſh, townſhip, or place, as to them ſhall ſeem meet ; and 
if any poor perſon of ſuch other pariſh, townſhip, or place, 
ſhall refuſe to be lodged, maintained, and employed in ſuch 
hauſe or houſes, he ſhall be put out of the collection boo, and 
not be intitled to have relief: Provided, that no poor perſon, his 
apprentice, or child, ſhall acquire a ſettlement in the pariſh, 
town, or place, to which he ſball be remaved by virtue of this 
act; but his and their ſettlement ſhall be and remain, in ſuch 
pariſh, town, or place, as it was before removal. 9 G. c. 7, 


. 4. 


. 
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Perſons relieved 7. There ſpali be provided an Apt in every par h, a byg 

ie de entied in a hein the Names of all bei ans ꝛcb receive collection jhall be 
regiſired, with the day and year when they were firjt admitted 
to have relief, and the ccc oſan 1c brought them under that 
neceſſity : and yearly in Eaiter week, or as often ds fpail be 
thought convenient, the Pad Hioners ball meet in the veſtry or 
* uſual place of meeting in I pariſb, before whn the 
book ſhall be produced, and all het [ors receiving collection to be 
called aver, and the reaj:ns of their taking relief examined, 
and à new liſi made and entred of ſuch perſons as they ſhall 
think fit and allow ta receive coliectin. 3 W. c. 11. l. 
11. 

8. Mad 10 other pern ſhall be allowed to receive collectiin 

relieves, but by at the charge of the pariſh, but by authority under the hand of 

oo of the * one juftice reſiding within ſuch pariſh, or (if none be there 

; . develling) in the parts near or next adjoining, or by order of 
the juſtices in ſeſſions, except in caſes of peſtilential d. ;ſeaſes, 
plague, or ſmall pox, for ſuch families only as ſhall be there- 

uith anfeted. 3 W. c. II. 1. 1. 

And no Juſtice ſhall order relief to any por perſon, until 
oath be made before him of eme matter, tc ich he ſhall judve 
to be a reaſonable cauſe 7” Davis ſuch relief; and that the 
ſame perſon had by hinſclf, or ſrine ther, * for relief 
to the pariſhioners at ſome very or other 725 blick meeting, or 
zo two of the overſeers, and was by then refufed ts be relieved; 
and until ſuch juſtice hath ſuminaned two of the overſeers ts 
fſhew cauje why ſuch relief ſurul nit be given, and the perſon 
fo ſummzned hath been heard or i. ade default t appear. 9G. 
. 

And the perſun to bh fach juſtice ſhall think fit to order to 
be relieved, ſpall be enired in ſuch boot, as one of theje who 75 
to receive collection, as long as the cauſe for ſuch relief centi- 
nues, and u longer. Aud no efficer ſpall (except upon ſud- 
aden and emergent accaſims) bring te the account of the pariſh, 
any money be "ball give to any poor perſon wh? 1s not regiftred 
gn ſuch book, as a of fon intitled to receive collection; on pain 
of 5 t, by dijlreſs, vy warrant of two juſtices, who ſhalt have 
examined into and found. him guiity of Juch offence ; which ſaid 
ſum ſpall be applied to the uje of the Poor by direction of the juf- 
tices. o. 

9. Moreover, Every ſuch perſon as ſhall be upon the TY 


Perſons relieved 


to be badged. lcction, and receive relief of any pariſn or 92 and the wife 
and children of any ſuch perſon cohabiting in the fame houſe (ſuch 
child only excepted, as ſhail be by the cthurchwardens and over- 
zers permitted to live at home, in order to attend an iinpotent 


aud helpleſs parent) fuall upon the ſruutder of the right flecve 
7 
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of the upßermeſ garment, in an open and vi/thle manner, wear | 
a large Roman P, together with the farſt letter of the name of 
the pariſh or place, wheresf ſuch por perſon is an inhabitant, 
cut either in red or blue cloth, as by the churchwardens and Ul 
overſeers foall be direfted: And if any ſuch poor perſon ſpall | 
neal-A or refuſe to wear ary ſuch badge or mark, it ſhall be | 
lawful for one juſtice to punifh fuch offender, either by order= | 
ing his al.;wance to be abridged, ſuſpended, or withdrawn, or : | 
otherwiſe hy committing him ta the houſe cf correction, to be f 
whipt and kept to hard labour, not exceeding 21 days; And f 
if any churchwarden or overſeer Mall relieve any ſuch poor per- | 
ſon, nat wearing ſuch badge, and be thereof convicted on oath | 
of one witneſs before one juſtice, he ſhall forfeit 20 5, by diſtreſs, 
half to the informer and half to the poor. 8 & W. c. 30. ſ. 2. 

10. By the 24 G. 2. c. 40. No ſpiritucus liguors ſhall Spirituous li- 
be fell or uſed in any workhouſe, or houſe of entertainment for e ee, e 
pariſb poor 3 as is ſet forth more at large, in the article re- pours. | 
lating to ſpirituous liquors, under the title Extiſe. 


THE above-mentioned ſtatute of the 9 G. c. 7. hath 
been very. beneficial in practice; but the matter ſeemeth 
at length to have been carried too far; the overſcers in : 
many places having found out a method of contracting | i 
with {ome obnoxious perſon, of ſavage diſpoſition, fer h 
the maintenance of their poor: not with any intention | 
of the poor being better provided for, but to hang over 
them in terrerem, if they will not be ſatisfied with the | 
pittance which the overſeers think fit to allow them, | 
And one ſuch taſkmaſter oftentimes undertakes for the E 
poor of ſeveral pariſhes or townſhips. But the juſtices 
have power, by with-holding their aſſent, to prevent any if 
bad uſe being made of this kind of traffick. | 


—_ — — — — 
* 
- 


Oath of a poor perſon wanting maintenance, | 


P. of ——— in the pariſh of in the county of —— 

„ maketh oath, that he is very pwr and impotent, and | 

not able to provide for himſelf and his family, and that on 
laſt he did apply for relief to the pariſhioners of the ſaid pariſh | 
ar a very, (or other publick) meeting Cor, to two of the j; 
overſeers of the poor of the ſaid pariſh] and was by them 1 
refuſed to be relieved. dd dis, 1 

| A. P. 

Taken and made before me one of his | 7 
majeſty's juſtices of the peace for | 
the aid county, the | day. of 


— — — 


* * 
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Warrant thereupon to ſummon the overſeers. 


To the conſtables of ia the pariſh 
Weſtmorland, of in the ſaid county, and to every 
of them. 


| W HERE AS A. P. of your pariſh hath this day made 


oath before me — one of his majeſty's juſtices of the 
peace in and for the ſaid county, that he the ſaid A. P. is 
very poor and impotent, and not able to provide for himſelf and 
bis family; and that he the ſaid A. P. did on lajt apply 
to the pariſhioners of your ſaid pariſh at a vęſiry (or other 
publick) meeting [or, to A. B. and C. D. two of the over- 
feers of the poor of the ſaid pariſh] and was by them refuſed 
to be relieved : Theſe are therefore to require you in his ſaid 
majeſty's name, to ſummon two of the overſeers of the poor of 
the ſaid pariſh, io appear before me on next at the houſe of 
in in the (aid county, at the hour of in 
the forengon of the ſame day, to ſhew cauſe why relief ſhould 
not be given io the ſaid A. P. And be you then there with 
this precept, to certify what you ſhall have done in the execution 
bercof. Given under my hand and ſeal the day of 


Order for maintenance. 


Weſtmorland. HE RE AS A. P. in the 

| pariſh of in the ſaid county of 
hath made oath before me ane of his majeſly's 
Juſtices of the peace for the ſaid county, that he the ſaid A. P. 
is very poor and impotent, and not able to work; and that he 
the ſaid A.P. did on laſt apply for relief to the pariſhio- 
ners of the ſaid pariſh of at a veſtry, (or, publick) meet- 
ing [or, to A. B. and C. D. two of the overſeers of the poor 
F the ſaid pariſh] and was by them refuſed to be relieved; 
And whereas A. B. and C. D. cverſeers of the poor of the 
ſaid pariſh, have been duly ſummoned by me, to ſhew cauſe why 
relief ſhould not be given to the ſaid A. P. and have appeared 
before me in purſuance of ſuch ſummons, but have not made 
any ſufficient cauſe to appear as aforeſaid [or, but have 
made defau't to appear before me according to ſuch ſummons :] 
de therefore hereby order the churchwardens and overſeers 


of the pocr of the ſaid pariſh, or ſome of them, to pay 


unto 
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unto the ſaid A. P. the ſum of —— weekly and every week, for 
and towards his ſupport and maintenance, until ſuch time as 
they ſhall be otherwiſe ordered according to law to forbear the 
aid allowance, Given under my hand and ſeal at in 
the faid county, the day of —— itt ths nnn—s 
year 


Contract for maintenance. 


T a publick meeting of the inhabitants of the pariſh of 
in the county of for that purpoſe aſſembled 
upon uſual notice thereof firſt given; it is contracted by and 
with the conſent of the major part of the ſaid inhabitants ſo 
afſemoled as aforeſaid, between A. B. and C. D. church- 
wardens, and E. F. and G. H. overſeers of the poor of the 
ſaid pariſh, of the one part, and A.M. of in the ſaid 
pariſh, yeoman, of the other part; That he the ſaid A. M. 


ſhall and will during the ſpace of one whole year to commence . 


from next enſuing, at his ewn proper coſis and charges, 
in the houſe in which he now' drbelleth, find, provide, and al- 
low unto all ſuch poor people, as ſhall be lawfully intitled to re- 
lief and maintenance from the ſaid pariſh, and ſhall be brought 
unto him by the churchwarden or over ſeers of the poor aforeſaid, 


or any of them, or by their or any of their ſucceſſors for the 


time being, ſufficient lodging, meat, drink, clothing, employ- 
ment, and other things neceſſary fir their keeping and main- 
tenance: And that in conſideration thereof, the ſaid church- 
wardens and overſeers of the poor, and their ſucceſſors reſpec- 
tively, ſhall pay or cauſe to be paid to the faid A. M. the ſum 
of in equal propertions The ſaid A. M. to have 
moreover and take unto himſelf the benefit of the ſaid poor peo- 
ples work, labour, and ſervice during the ſaid term. In wit- 
neſs whereof the parties to theſe preſents have hereunto ſet their 
hands, the day of 


It may perhaps be requilite to inſert a clauſe more par- 


ticularly with reſpect to the article of clothing; ſetting 
forth in what condition they ſhall go, and in what con- 
dition be delivered back again. 

As alſo, if they ſhall de who ſhall be at the expence 
of burying them, and the like, 

As allo, if they ſhall be refrafory or ungovernable ; 
who ſhall be at the charge of tending them to the houſe 
of correction, or otherwiſe reducing them to good be- 
haviour, 

And other clauſes as there may be occaſion, 


11 
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If two pariſhes or townſhips ſhall join in ſuch con- 
tracting, it will be neceſſary to inſert in the contract, the 
conſent of a juſtice of the peace; as thus, 


by and with the conſent of the major part of the 


faid inhabitants ſo aſſemòied as aforeſaid reſpectively, and alſo 


by and with the conſent of J. P. eſquire, one of his majeſty's 
Juftices of the peace for the ſaid county, dwelling in the ſaid 
pariſh of Lor, near to the ſaid pariſhes, or townſhips 


And the aſſent of the ſaid juſtice may be indorſed there- 
on, as follows; | 


1 — efquire, ene of his majeſly's juſtices of the peace 
for the within mentioned county of — and dwelling in the 
within mentioned pariſh of [ or, near to the within 
mentioned pariſhes, or townſhips of J do conſent unto, 
allow, and approve of the within written contract. Given 


under my hand and ſeal the day of 


VI. Of the overſeers account. 


1. By the 43 El. c. 2. The churchwardens and overſeers 
ſhall within feur days after the end of thar year, and other 
ever ſcer's nominated, make and yield up to two juſtices (1 Q.) 
a true and perſect account of all ſums by them received, or ra- 
ted and aſſeſſed and not received, and alſo of ſuch ſlack as ſhall 
be in their hands, or in the hands of any of the poor to work, 
and of all other things concerning their office : And ſuch ſums of 
money as ſhall be in their hands, ſhall pay and deliver over to 
their ſucceſſors : And the ſubſequent churchwardens or over ſeers, 
by warrant from two ſuch juſtices, may levy by diflreſs and 
ſale of the offender's goods, the ſaid ſums or ſtock which ſhall 
be behind on any account to be made; and in defect of ſuch diſ- 
treſs, two ſuch juſlices may commit him to the common gaol, 
there to remain without bail or mainprize, until payment of the 
faid ſum and flock : And alſo any ſuch two juſtices may commit 
to the ſaid priſon, every one of the ſaid churchwargens and 
overſeers, which ſhall refuſe ta account, there to remain with- 
out bail or mainprize, until he have made a true account, and 


. fatisfied and paid ſo much as upon the ſaid account ſpall be 


remaining in his hands, ſ. 2. 4. 
And by the 17 C. 2. c. 38. It is enacted as follows: 
The churchwaraens and overſeers ſhall yearly, within fourteen 
2 days 
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days after other overſcers fhall be appointed, deliver in to the 
ucceeding overſeers a juſt arcount in writing, fairly entred in 
a book to be kept for that purpoſe, and ſigned by them, of all 
ums by them recerved, or rated and net received; and alja of 
all materials that ſhall be in their hands, or in the hands of 
any of the peor to be wrought, and of all money paid by ſuch 
churchwardens and overſeers ſo decounting, and of all other 
things concerning their ee; and ſhall alſo pay and deliver 
oder all ſums of money and ether things, which ſhall be in their 
hands, te the ſucceeding overſeers ; which account ſhall be ve- 
Tified by oath before ore juſtice, who hall fion and atteſt the 
taking of the ſame, at the foot of the account, without fee; 
and the ſaid books fhall be preſerved by the churchwardens and 
overſeers, in ſome public or other place within the pariſh or 
townſhip ; and they ſball permit any perſon aſſeſſed, or liable to 
| be aſſeſſed, to inſpect the ſame at all ſeaſonable times, paying 
6 d for ſuch inſpection; and ſpall upon demand give copies at 
the rate of 6 d for every three hundred words, and ſo in pro- 
portion. And if they ſhall refuſe or neglect to make and yield 
up ſuch account, verified as- aforeſaid, within ſuch time, or 
ſhall refuſe or neglect to pay over the money and other things in 
their hands; any two juſtices may commit them to the common 
gav, till they ſhall have given ſuch account, or ſhall have paid 
and yielded up ſuch money and other things in their bands as 
aforeſaid, 1. I, 2. 


 Churchwardens] M. 15 C. 2. XK. and Pecke, The 
churchwarden was committed for refuſing to account for 
all monies received and diſburſed by him, and of all ſuch 
things as-concerned his office. But upon an habeas corpus 
he was diſcharged ; for if he be committed as overſeer, it 
muſt be ſo expreſſed in the mittimus, although to be over- 
ſeer be annexed to the office of churchwarden, for the 
juſtices have no power over him as churchwarden. 1 Ke, 
574. | ; 

Such maney as ſhall be in their hands, ſhall pay and deliver 
ever to their ſucceſſors] M. 8 G. 2. K: and the juſtices of 
Somerſcthhire. Mandamus to the juſtices, to grant a war- 
rant for levying 301178 11 d being the balance of the 
laſt overſeers account in their hands. The return, that 
true it is there was ſuch a balance, but that the veſtry had 
ordered them to retain it, and employ an attorney to ſue 
for ſome charity money, and get it laid out for the benefit 
of the poor; that one Dung was ſo employed, and the 
balance exhauſted in fees, and that the overſeers had 
engaged to pay Dung; and for that cauſe they had refuſed 

Vor, III. O0 to 
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to grant the warrant. But by the court, There muſt go 
a peremptory mandamus ; for the ſtatute ſays, the balance 
ſhall be paid over to the new overſeers, under a penalty ; 
and it is not in the power of the veſtry to diſpenſe with 
the ſtatute. Str. 992. 


Until he have made a true account] T. 2 W. The mayor 
and churchwardens of Northampton. The mayor commit- 
ted the churchwardens, as overſeers of the poor, for re- 
fuſing to account, and the warrant of commitment con- 
cluded, until they be duly diſcharged according to law. The 
court held the commitment void ; becauſe the warrant 
ought to conclude, there ta remain until they ſhall account, 
as the ſtatute doth appoint. And the difference is, where 
a man is committed as a criminal, and where only for 
contumacy ; for in the firſt cafe, the commitment muſt 
be, until diſcharged according to law; but in the latter, 
until he comply and perform the thing required ; for in 
that caſe, he ſhall not lie till a ſeſſions, but ſhall be diſ- 
charged upon performance of his duty. Carth. 152. 


Which account ſhall be verified by oath before one juſtice] H. 
19 G. 2. K. and the juſtices of Middleſex. A mandamus 
was moved for, to be directed to the juſtices to ſwear Mil- 
liam Carr late overſeer of the poor of the pariſhes of St. 

Andrew and St. George the martyr, to the truth of his ac- 
counts, upon an affidavit made by Carr that he had deli- 
vered in an account to the juſtices, and was ready to ſwear 
to the truth thereof, but that they had refuſed to ſwear 
him. On behalf of the juſtices, it was objeQed, that the 
account conſiſted of groſs ſums, and that the juſtices aſked 
him ſome queſtions touching the particulars, which he re- 
fuſed to anſwer, and therefore they refuſed to ſwear him 
to his account. By the court : A mandamus is a matter of 
courſe, and we cannot refuſe to grant it. If the juſtices 
have any legal objection, they may return it upon the 
mandamus. 1 Wilſon. 125. - | 

And if any perſon thinks himſelf aggrieved by the ac- 
count, he may have his remedy by appeal. | 


And the ſaid books ſhall be preſerved by the churchwardens 
and overſeers] T. 24 & 25 G. 2. K. & Clapham, A man- 
damus was granted to oblige the old overſeer to deliver 
over the books of the poor rates to the new overſeer ; for, 
by the court, They are public books, and ought to be 
delivered over by one overſeer to another, that all the 
pariſhjoners may have acceſs to them, and the overſeer — 

| : church- 
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churchwarden for the time being ought to have the cuſto- 
dy thereof. 1 Wilſon. 305. | 
2. And if any overſeer ſhall remove, he ſhall before his re- Overſeer remo- 
moval, deliver over, to fome churchwarden or other overſeer, ving or dying, 
his accounts, verified as aforeſaid, with all aſſeſſments, books, 
papers, money, and other things concerning his office ; and if 
any overſeer fhall die, his executors or adminiſtrators ſhall 
within 40 days after his deceaſ?, deliver over all things cone 
cerning his office to ſome churchwarden er other overſeer, and 
ſhall pay out of the aſſets all money remaining due, which he re- 
cerved by virtue of his office, before any of his other debts are 
paid. 17 G. 2. C. 38. f. 3 
Je By the 43 A If any per ſan all find himſelf Appeal againſt 
aggrieved by any act done by the ſaid overſeers or juſtices ; he dhe account. 
may appeal to the general quarter ſeſſians, whoſe order therein 
ſhall bind all parties. ; | 
And this power of appealing generally, doth not ſeem 
to be taken away by the ſtatute here next following ; but 
the {ame being only in the affirmative, ic ſeemeth that 
they may both {tand together, and that the appeal may 
be upon either of the ſtatutes, . 
And upon this ſtatute of the 43 El. the appeal is not 
limited to che next fellioifs, but may be at any time after. 
The other ſtatute abovementioned, with regard to this 
matter, is as follows: F any perſon ſhall have any material 
objeftion to ſuch account or any part thereof, he may, giving 
reaſonable notice, appeal to the next ſeſſions ; but if reaſonable 
notice be not given, then they ſhall adjourn the appeal to the 
next ſeſſians after ; and the court may award coſts to either 
party, as in caſes of ſettlement by the 8 & g IV, 17 G. 2, 
e. 28 LD 
$, that here is a power to award coſts, if the appeal 
is to the next ſeſſions; but if the appeal is upon the 43 
El. and not to the next ſeſſions, there is no power in ſuch 
caſe to award coſts, | 5 
And by the ſaid ſtatute of the 17 G. 2. c. 38. In all a 
corporations or franchiſes, which have not four uſtices, perſons 
aggrieved may appeal, if they :hink fit, to the next county ſeſ= 
frons. ſ. 5. 
M. 4 An. Q: and Hedges. On appeal upon the ſta- 


tute of the 43 El. againſt the allowance of the account 


by two juſtices, the ſeſſions ordered the overſeer to pay fo 


much over, which they adjudged to be in his hands; 
and for not doing this, they committed him. But by the 
court: They ſhould have levied the arrears by diſtreſs 
and ſale, and in default of diſtreſs have committed him ; 
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for the ſeſſions muſt execute their judgment, in the ſame 
manner as the two juſtices muſt do. 2 Salk. 533. 

T. 7 G. K. and Bartlett. An order made at the ſeſ- 
ſions relating to accounts of overſeers, was moved to be 
quaſhed, becauſe it did not appear that the accounts had 
been before the juſtices out of ſeſſions, and they cannot 
come per ſaltum to the ſeſſions, On the other fide it was 
ſaid, that it appeared there was an allowance, for the ap- 
peal is ſaid to be againſt the diſburſements and the allow- 
ance theresf, which the court will preſume was regular. 
But by the court, It doth not follow, that this was an 
allowance by two juſtices, for the pariſh might do it; and 
therefore for want of juriſdiction this order muſt be quaſh- 
ed. Str. 983. | 


Allowance of the account. 


Weſtmorland, FYER USED and allowed (having been 


fir! figned and verified on cath by A. B. 
and C. D. churchwardens, and E. F. and G. H. overſeers 
of the poor) by me one of his majeſiy's juſtices of the peace in 
and for the ſaid ccunty, the —— day of ——, * 


VII. Penalty of overſeers for the neglect of their 
| duty. 


1. In general, Overſeers being negligent in their effice, ſhall 

forfeit for every default 20s to the poor, to be levicd by one of 
the churchwardens or overſcers, by warrant of two juſtices 
(1 Q.) by diſtreſs ; or in defect thereof, any two ſuch juſtices 
may commit the offender to the common gaol, there io remain 
without bail or mainprize, till the ſaid forfeiture ſhall be paid, 
e. 2. . 2, 11. 
2. And by the 17 G. 2. c. 38. Any pariſh officer neglect- 
ing to obey any directions of that act, being conuicted thereof 
en oath before two juſtices, in tws calendar months after the 
effence committed, ſhall forfeit not exceeding 51, nor leſs than 
40s, to the poor, by diſtreſs. 1. 14. 

3. And in all actions to be brought in the courts of Weſt- 
minſter, or at the aſſixes, for the recovery of any ſum miſpent 
or taken to their own uſe by the churchwardens or overſeers, the 


evidence of the pariſhioners, other than ſuch as receive altis, 
ſhall be admitted. 3 W. c. 11. f. 12, 


Vik In- 
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VIII. Indemnity of overſeers in the performance of 
their duty. 


1. By the 7 7. c. 5. and 21 F. c. 12. If any action be 
brought againſi any ober ſeer, or other perſon which in his aid, 
or by his comm andment, ſhall do any thing concerning his office, 

he may plead the general iſſue, and if he recovers, he ſhall have 
double cots : And ſuch action foal. be laid in the proper county, 
and not elſewhere. 

2. And by the 43 El. c. 2. Perſons ſued for any thing 
done on that act, may plead the general iſſue, and have treble 
damages with 2155 and that to be aſſeſſed by the jury in caſe 
of the iſſue tried, or by a writ to inquire of the damages 7 in caſe 
the plaintiff is unfit ſ. 19. 
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